Protective Life Insurance Company v. Mizioch et al
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Protective Life Insurance Company) aNo. 2:10-CV-01728-PHX-JAT (Lead)
Tennessee Corporation, No. 2:10-CV-02341-PHX-ROS (Cons)

Plaintiff, ORDER
VS.

Peter Mizioch, an Arizona resident; The
Estate of Phyllis A. Mizioch; Jimmy Ray
Montoya, an Arizona resident; Mark
Casey Montoya, an Arizona resident;
Russell Lynn Montoya, an Arizoha
resident,

Defendants.

Peter Mizioch, an Arizona resident,
Cross-Claimant,

VS.

Jimmy Ray Montoya, an Arizona residgnt;

Mark Casey Montoya, an Arizopa

resident; Russell Lynn Montoya, jan

Arizona resident,

Cross-Defendants.

Mark Casey Montoya, an Arizopha
resident; Russell Lynn Montoya, jn
Arizona resident,

Cross-Claimants,
VS.

Peter Mizioch, an Arizona resident,
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Cross-Defendant.

AXA Equitable Life Insurance Company,
a New York Stock Company,

Plaintiff,
VS.

Peter Mizioch, an Arizona resident; TThe
Estate of Phyllis A. Mizioch; Jimmy R
Montoya, an Arizona resident; Mar
Casey Montoya, an Arizona resident;
Russell Lynn Montoya, an Arizoha
resident,

Defendants.

Peter Mizioch, an Arizona resident,
Cross-Claimant,

VS.

Jimmy Ray Montoya, an Arizona residgnt;

Mark Casey Montoya, an Arizopha

resident; Russell Lynn Montoya, jan

Arizona resident,

Cross-Defendants.

Pending before the Court is Defendant and Cross-Claimant Peter Mizioch’s N
for Attorneys’ Fees. (Doc. 223.) Mr. Mizioch seeks $126,057.29 in attorneys’ fees pu
to A.R.S. §12-341.01(A).

I BACKGROUND

Peter Mizioch married Phyllis Mizioch for the first time in October of 1995. T
divorced in July of 1997, but remarried in March of 2005. On December 28, 199
Mizioch applied for a life insurance polioyith Protective Life Insurance Compay

(“Protective Life”) for the life of Phyllis MiziocH. That same day, Protective Life issu

'Although the application for the Protective Life Policy indicated that Phyllis Miz
was Peter Mizioch’s wife, the two actually were not married in December of 1999.
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policy #PL0675396 (the “Protective Life Policydh the life of Phyllis Mizioch with a deat
benefit of $1,000,000. Mr. Mizioch is the primary beneficiary of the Protective Life Pq
Phyllis Mizioch’s Estate is the contingent beneficiary.

On September 20, 2007, Mr. Mizioch applied for a life insurance policy with A
Equitable Life Insurance Company (“AXA”) for the life of his wife Phyllis Mizioch.
December 1, 2007, AXA issued policy #J 107 024 229 (the “AXA Pofieyi)the life of
Mrs. Mizioch with a death benefit of $3,500,000. Mr. Mizioch is the primary beneficig
the AXA Policy; Mrs. Mizioch’s Estate is the contingent beneficiary.

Peter and Phyllis Mizioch were separated in the summer of 2010 and
contemplating filing for divorce. Peter, Phyllis, Peter's daughter from another mai
Marilyn Ortega, and Edward Maciag, Mr. Mizioch'’s long-time business associate, g
at Phyllis’s North Central Phoenix horaeound 4:00 p.m. on July 6, 2010 to discuss
impending divorce and inventory property. The meeting lasted about thirty minutes,

and Phyllis Mizioch disagreed about variossues relating to the distribution of proper

Phyllis Mizioch was murdered in the kitchen of her home some time late
evening. Dakota Guinn, a step-niece who was residing with Phyllis, discovered he
around 10:00 p.m. on July 6th when Ms. Guinn returned home. Phyllis had three g
wounds to her head, neck, and upper torso.

On July 21, 2010, the Phoenix Police Department informed Protective Life th
Department considered Peter Mizioch a suspect in Phyllis’s homicide. Pursuant to
814-2803 (Arizona’s so-called “slayer statute”), a “person who feloniously and intentig
kills the decedent forfeits all benefits under this chapter with respect to the decg

estate,” and the felonious killing revokes any revocable “disposition or appointm

’The Court refers to the Protective Life Policy and the AXA Policy collectively a
“Policies.”
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property made by the decedent to the killer in a governing instrument. ..” A.R.S. 814
(A) &(B)(1)(a). Protective Life thereforerould not process thelaim submitted to it by
Peter Mizioch on July 19, 2010.

Both Protective Life and AXA filed interpleader complaints with the Court. Bec
competing claims to both Policies would prevail if Peter Mizioch were prohibited
recovering under the Policies pursuantto A.R.S. 8§14-2803B(1)(a), the insurance con
filed suit to have the Court resolve the slayer statute issues and determine the
beneficiaries of the Policies. ProtectivédedLand AXA named Peter Mizioch, the Estate

Phyllis A. Mizioch, and Jimmy, Mark, and Russell Montoya, Phyllis’s sons from a

1-28C
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relationship, as Defendants in the interpleader actions. The Court consolidated the AX

interpleader action, CV10-02341-PHX-ROS, with the Protective Life interpleader act
March 9, 2011 (Docs. 110 & 111).

In the Protective Life action, Peter Mizioch filed cross-claims against Protectivs
and Jimmy, Mark, and Russell Montoya. Mr. Mizioch alleged that Protective Life bre
the insurance contract, acted in bad faitld breached the covenant of good faith and

dealing. He voluntarily dismissed all cross-claims against Protective Life on Decemi

on or

b |ife
hchel
fair

ber 1.

2010 (Doc. 52). Mr. Mizioch alleged that Mark and Russell Montoya interfered with his

contract with Protective Life, interfered with business expectancies, and aided and
tortious conduct. Mr. Mizioch also filed a counter-claim for declaratory relief aga
Protective Life and Jimmy, Mark, and Russell Montoya.

Mark and Russell Montoya filed cross-claims against Mr. Mizioch in the Prote
Life case for wrongful death and intentional infliction of emotional distress. In the
action, Peter Mizioch cross-claimed against Mark and Russell Montoya for interferenc

contract and interference with business expectancies and against Jimmy, Mark, and

3Mr. Mizioch voluntarily dismissed the aiding and abetting cross-claim against
and Russell Montoya on December 13, 2010 (Doc. 52).
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Montoya for declaratory relief.

In his claims for declaratory relief against the Montoyas, Mr. Mizioch alleges

that,

having made all annual premiums on the Policies, he is the legal beneficiary gf the

proceeds. He argues that disqualification under the Arizona slayer statute is the only reas

he would not be entitled to the Policies’ proceeds and: 1) the Montoyas failed to petitjon tr

Court to make findings under the slayer statute as required by A.R.S. §14-2803(F)

and

there is insufficient evidence as a matter of law to disqualify Mr. Mizioch under the slaye

Statute.

On August 1, 2011, the Court granted Mr. Mizioch’s Motion for Partial Summary

Judgment (Doc. 82) as to his claims for Declaratory Relief. (Doc. 210.) Becau

Montoyas did not properly respota Mr. Mizioch’s Statement of Facts in Support of

se th

1S

Motion for Partial Summary Judgment, the Court deemed his Statement of Materigl Fac

admitted for purposes of the Motion for Partial Summary Judgment. The Court therefor

accepted Mr. Mizioch'’s time line of events for tth@y of Phyllis’'s murder, as well as his

statement that he had nothing to do with her death. The Court consequently found
the purposes of the Motion for Partial Summary Judgment on claims for Declaratory

the Montoyas had not met their burden of dematisiy an issue of material fact exist

that 1
Relie
d

4%

regarding Mr. Mizioch’s responsibility for Phyllis’s death. The Court therefore granted

partial summary judgment to Mr. Mizioch and vacated the Arizona slayer statute h¢aring

Mr. Mizioch now seeks an awdof fees for the time spent on the Arizona slayer statute

iIssues.

. STANDARD OF REVIEW

Under Arizona law, “[ijn any contested action arising out of a contract, express ol

implied, the court may award the successful party reasonable attorney fees.” A.R.{
341.01(a). If the Court finds a party successful, then the Court must determine wi
awarding fees to the successful party is appropriate. Finally, the Court must determif

amount of fees sought is reasonable.
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The trial court has discretion when determining whether to award attorneys
Associated Indem. Corp. v. Warné®4 P.2d 1181, 1183 (Ariz. 1985). The courtin Wal
provides six factors that courts should consider when determining whether it is appr
to award attorneys’ feeéd. at 1184. These factors include: (1) considering the merits ¢
unsuccessful party’s claim or defense; (2) considering whether the case could haj
settled and whether the unsuccessful party’s efforts were superfluous in that eff
considering whether assessing fees against the unsuccessful party would create
hardship; (4) considering whether the successful party obtained all the relief soug
considering the novelty of the legal question presented and whether the claim or defe
previously been adjudicated; and (6) considering whether the award of attorneys’ fee
discourage other parties with valid claims or defenses from litigating legitimate co
Issues because those parties would be afraid of incurring liability for a large amg
attorneys’ feesld.

[11.  ANALYSISAND CONCLUSION

The Court granted partial summary judgment to Mr. Mizioch on his claim

declaratory relief that the Arizona slayer statute does not disqualify him from receivi
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Policies’ proceeds. Finding no just reason for delay, the Court entered judgment on tho

claims. Mr. Mizioch now seeks an award of attorneys’ fees for the time his counse
on those claims.

Before reaching whether it is appropriate to award fees on Mr. Mizioch’s clain
declaratory relief, the Court must determine whether the claims for declaratory relie
out of contract. A.R.S. 812-341.01(A) entitles successful parties to an award of attc
fees only if the case arises out of contract.

Mr. Mizioch argues his claims for declaratory relief regarding the Arizona s
statute arise out of contract because the claims concern the proper recipient of the |
proceeds and because the Montoyas would not have standing to protest Mr. Mizioch

to the proceeds unless they were contingentflugguges of the Policies. Mr. Mizioch argué

-6 -

spel

ns for
f aris

rney

ayer
Polici
'srig

eS




© 00 N O O b~ W N P

N NN N N N N NN R R P B R B R R R
0o N o o M W N P O O 0o N OO o B WO DN O O

his declaratory relief claims arise out of contract despite the statutory nature of those

If a contract is merely “somewhere within the factual background” of a case, an
of fees under A.R.S. 812-341.01(A) is not propere: Larry’s Apartment L.L.GC249 F.3d
832, 836 (9th Cir. 2001). But if the contract at issue is central to the issues of the cas
serve as basis for a fee awatd. at 836-37.

Determining whether an action arises outontract can be difficult if questions
contract are mixed with other questions, such as statutory interpretatidny. Arizona
Prop. and Cas. Ins. Guar. Funél50 P.2d 1147, 1150 (Ariz. 1997)(en banc). The Col
analysis of whether an action is sufficiently contractual must focus on the substanct
action. Id. If the claim arises “from statutory rather than contractual obligations
‘peripheral involvement of a contract does not require the application of §12-341.01
Id. (quotingO’Keefe v. GrenkeB25 P.2d 985, 997-98 (Ariz. Ct. App. 1992)).

To justify fees under 812-341.01(A), claims that do not sound directly in cof

must be so “intrinsically related’ to an asserted claim for breach or contract as to ‘ng
but for the breach of contract.Bldg. Innovation Indus., L.L.C. v. Onket¥3 F.Supp.2q
978, 988 (D. Ariz. 2007)(quotin§parks v. Republic Nat'l Life Ins. C&47 P.2d 1127
1141-42 (Ariz. 1982)). The mere existence obatract somewhere in a transaction will {
support the awarding of fees on a claim that does not itself allege the breach or inva
a contract.ld. (quotingA.H., 950 P.2d at 1150). If a contract is merely a factual pred

to the action, but not the essential basis of it, an award of fees is not wari@agdavay

Concrete & Materials v. Sanner Contracting Co61 P.2d 155, 157 (Ariz. Ct. App. 1988).

In Cashwaythe provider of concrete to a subcontractor foreclosed on a material
lien when the subcontractor failed to pald. at 156. The concrete provider and
subcontractor had an oral contract relggg the unit price of the concretéd. On appeal
the Arizona court determined that the concrete provider’s action against those charg
the lien did not arise out of contact and thevider therefore was not entitled to an aw

of attorneys’ fees pursuant to 812-341.01(@).at 157. Th€ashwaycourt found that evel
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though breach of the contract between thetielder and the subcontractor was a fact
predicate to the action, it was not the essential basis for theldas®oth issues litigateq

in this case, the validity of the lien and the reasonable value of the material provid

ual

ed, a

wholly separate from the contract. They retata statutory remedy . ... That remedy stands

apart from the contract remedy.”

Similarly, in Kennedy v. Linda Brock Automotive Plaza, lmlee Arizona Court of
Appeals found that a lessee’s Lemon Law suit against his lessor did not arise out of ¢
856 P.2d 1201, 1203-04 (Ariz. Ct. App. 1993). The plaintik@mnedyleased a defectiv
BMW that the manufacturer could never satisfaltdix, so the plaintiff sued the lessor ar
the manufacturend. at 1202. The trial court granted judgment on the pleadings to the
and awarded the lessor its attorneys’ fdels.

The Arizona appellate court noted that if a cause of action is purely statutory

812-341.01(A) does not applid. at 1203. The court found that even though breach g

BMW lease was a factual predicate to theustaty Lemon Law suit, it was not the essent

basis of the action, which was statutory in natude. The court thexfore held that the

plaintiff's action did not arise outf the lease contract and that the trial court erre
awarding attorneys’ fees to the lessor pursuant to 812-341.01(A).

The Court finds that the claims at issue here are similar to the cla@asimvayand
Kennedy Although Mr. Mizioch would not have had claims for declaratory relief unles
insurance agreements existed, his claims did not involve the validity or breach of the R
or coverage under the Policies. The claims for declaratory relief instead callec
determination of whether a statute would disqualify Mr. Mizioch from receiving ber

under valid and enforceable Policies.

ontra

11

nd

€SS0

the
f the

al

L4

d in

S the
PolicCi
for

nefits

The Court’s decision regarding the Arizona slayer statute and Mr. Mizioch’s allegec

responsibility for the death of his estranged wife was wholly separate from the P
themselves. The Court did not have to consult the Policies at all to make its determ

The Policies were mere factual predicates to Mr. Mizioch’s claims for declaratory relig
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the essential bases for those claims. Rather,declaratory relief claims dealt with

statutory scheme designed to prevent agreftom benefitting from the death of anothef

that person murdered the other.
Mr. Mizioch argues thatarpenter v. Carpentei722 P.2d 298 (Ariz. Ct. App. 1985
rev'd in part on other ground€arpenter v. Carpenteir22 P.2d 230 (Ariz. 1986)(en ban
supports his contention that the declaratory relief claims arise from contr&arpenter
the ex-wife of a decedent sued the decedent’s wife at the time of his death and othe
interest in the decedent’s retirement fund and group life insurance policy prote.eats
299. The trial court awarded the former wife badf the value of the decedent’s retirem
account as of the date of the divorce and alpttoceeds of the life insurance policy becal
in the divorce property settlement, the decedent agreed to maintain the former spou

beneficiary on his work life insurance or to obtain a policy in the same amount if fg

Ise,
5e as

)r any

reason the insurance was terminatédl. The trial court also awarded the former wlife

attorneys’ fees under 812-341.01(Adl. at 299-300.

On appeal, the court affirmed the trial court’'s award of the life insurance proc
but reversed the award of one-half of the retirement beneéfitsat 300-303. The cou
reversed the award of attorneys’ fees because, after its decision on appeal, the fori
was the successful party on only one claidhat 304. But the appellate court found that
former wife’s claim for injunctive relief and imposition of a constructive trust on the
insurance proceeds arose out of contract for purposes of §12-341.01(A) because th
could not have existed “but for [[lsreachof the property settlement agreement relatin
the group life insurance policy.ld. (emphasis added).

Mr. Mizioch’s declaratory relief claims against the Montoyas do not depend ¢
breach of any agreement. &arpenterdoes not control the issue presented to this Cq
Because Mr. Mizioch’s claims for declaratory relief regarding the Arizona slayer stat
not involve the validity or breach of the Policies, the Court finds that the claims do ng

out of contract. The Court therefore will not award attorneys’ fees pursuant to A.R.S
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341.01(A) on those claims.
Accordingly,

IT ISORDERED Denying Mr. Mizioch’s Motion for Attorneys’ Fees (Doc. 223).

DATED this 12th day of March, 2012.

-

o

James A. Teilborg /
United States District Judge
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