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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Protective Life Insurance Co. and AXA No. CV10-1728-PHX-JAT
Equitable Life Insurance Co.,
ORDER

Plaintiffs,
V.
Peter J. Mizioch; Estate of Phyllis A.
Mizioch; Jimmy Ray Montoya; Mark Casey
Montoya; and Russell Lynn Montoya,

Defendats.

Currently pending before the Court attee Motion to Stay (Doc. 225) and Motiof
for Entry of Default (Doc. 23) filed by Mark and RuseMontoya and the Motion to

—

Distribute Insurance Proceeds (Doc. 23@d Motion for Sumrmary Judgment on the
Montoyas’ Cross-Claim (Doc. 253) filed Beter Mizioch. The Court now rules on the
Motions.

l. BACKGROUND

Peter Mizioch married Phyllis Mizioch foralfirst time in October of 1995. They
divorced in July of 1997, but remarried March of 2005. On December 28, 1999, Mr.
Mizioch applied for a life isurance policy with ProtectvLife Insurance Company
(“Protective Life”) for the life of Phyllis Miziob. That same day, Protective Life issued
policy #PL0675396 (the “Protace Life Policy”) on the life of Phyllis Mizioch with a
death benefit of $1,000,000Mr. Mizioch is the primarybeneficiary of the Protective

Life Policy; Phyllis Mizioch’s Estatés the contingenbeneficiary.
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On September 20, 2007, Mr. Mizioch apglfer a life insurace policy with AXA
Equitable Life Insurance Compgaii‘AXA”) for the life of his wife Phyllis Mizioch. On
December 1, 2007, AXA issugmblicy #J 107 024 229 (theédXA Policy”) on the life of
Mrs. Mizioch with a death befieof $3,500,000. Mr. Mizioh is the primary beneficiary
of the AXA Policy; Mrs. Mizioch’s Est# is the contingent beneficiary.

Peter and Phyllis Mizioch were sepadh in the summer o010 and were
contemplating filing for divorce. Peter, Wls, Peter's daughtedrom another marriage,
Marilyn Ortega, and Edward Maciag, Mr. Mizih’s long-time business associate, all m
at Phyllis’s North Central Phaex home around 4:00 p.m. daly 6, 201Qo discuss the
impending divorce and inventory property. Theeting lasted about thirty (30) minute:
Peter and Phyllis Mizioch disagreed about masi issues relating to the distribution ¢
property.

Phyllis Mizioch was murdered in thetéhen of her home some time later th
evening. Dakota Guinn, aegi-niece who was residing with Phyllis, discovered her bqg
around 10:00 p.m. that night eh Ms. Guinn returned home2hyllis had three gunsho
wounds to her head, necknd upper torso.

On July 21, 2010, the Phoenix Police Diypeent informed Preictive Life that the
Department considered Peter Mizioch a sgspn Phyllis’s homicle. Pursuant to
A.R.S. 814-2803 (Arizona’s so-called “slaystatute”), a “person who feloniously an
intentionally kills the decederfivrfeits all benefits under thishapter withrespect to the
decedent’s estate,” and the felonious itgl revokes any revable “disposition or
appointment of property madby the decedent to the killer ia governing instrument .
S ALR.S. 814-2803 (A) &B)(1)(a). Protective Life therefore would not process t
claim submitted to it by Peter M@h on July 19, 2010.

Both Protective Life andAXA filed interpleader comiaints with the Court.
Because competing claims to both Policiesuld@revail if Peter Mizioch is prohibited
from recovering under the Policies pursuantAt®.S. 814-2803B(1)(a), the insurang

companies filed suit to havedlCourt resolve the slayer statute issues and determing
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proper beneficiaries of the Policies. Raive Life and AXA name Peter Mizioch, the
Estate of Phyllis A. Mizioch, and Jimmyark, and Russell Moaya, Phyllis’'s sons
from a prior relationship, as Defendants tine interpleader actions. The Cou
consolidated the AXA intefpader action, CV10-02341-PHX-ROS, with the Protecti
Life interpleader action on Manc9, 2011 (Docs. 110 & 111).

In the Protective Life action, Peter Mozh filed cross-claims against Protectiye
Life and Jimmy, Mark, and Russell Montoydlr. Mizioch alleged that Protective Life

breached the insurance contraamtted in bad faith, and laehed the covenant of good

faith and fair dealing. He voluntarily disssed all cross-claims against Protective Li
on December 13, 2010 (Doc. 52).

Mr. Mizioch alleged that Mark and Rudisklontoya interfered with his contract

fe

with Protective Life, interfered with businesspectancies, and aided and abetted tortipus

conduct. Mr. Mizioch also filed a counter-chafor declaratory relief against Protectiv

Life and Jimmy, Mark, and Russell Montoya.r.NMizioch stipulated to dismissal fo the
aiding and abetting cross-claim against Mentoyas. (Doc. 56.) Mark and Russel

Montoya filed cross-claims against Mr. Mizlon the Protective Life case for wrongfu

death and intentional inflictioof emotional distress. Ithe AXA action, Peter Mizioch

cross-claimed against Mark and Russell Mgat for interference with contract an

interference with business expectancied against Jimmy, Mark, and Russell Montoya

for declaratory relief.

The Court granted Protective Lifellotion to Deposit Funds (Doc. 31) om
February 20, 2011. @. 93.) The Court dismissed Rrcdtive Life as a party on March
14, 2011. (Doc. 116.0n August 1, 2011, the Court gtad the parties’ Stipulation re

Deposit of Disputed Funds @rDismissal of AXA Equitald Insurance Company (147
allowed AXA to deposit the policy proceedsth the Court, and dismissed AXA as
party. (Doc. 210.)

Also on August 1, 2011, in the samed@r, the Court: denied Mizioch’s Motion to

Dismiss the Montoyas’ Cross-Claim (Doc. 68&nied the Montoyafkule 56(d) Motion
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(Doc. 96); denied the Montoyas’ MotionrfG&ummary JudgmeniDoc. 70); Granted
Mizioch’s Motion for Partial Judgment onehPleadings or Alternatively Motion for
Partial Summary Judgment (Doc. 82) ors Cross-Claims for Declaratory Relie
regarding entitlement to the insurance pexs; vacated the Arizona slayer staty
hearing; and denied the Montoyas’ Motiotes Strike Mizioch’s Motion for Partial

Summary Judgment (Doc. 106)dathe Declaration of JamesBieleniewicz (Doc. 182).

(Doc. 210.) Finding no just reason for deldhe Court directed the Clerk to ente

judgment for Mizioch on his Cross-Clainigr Declaratory Relief (Doc. 214), and th
Clerk entered judgment for Mizioch on August 8, 2011 (Doc. 215).

The Montoyas filed a Motion for Reconsi@tion and Seeking &t of the Court’s
Orders dated August 1 and A8, 2011 (Doc. 216) on Augu8, 2011. The Montoyag
asked the Court, based on newdence, to reconsider @rder granting partial summary
judgment to Mizioch on his oss-claims for declaratorselief and awarding him the
Policies’ proceeds. (Doc. 8) The Montoyas soughtinstatement of the Arizona
slayer statute hearing. TihMontoyas further requested thhe Court stay execution of
the August 8, 2011 Judgmt for Mizioch. (Id.) The Coudeclined to vacate its earlie
Order awarding partial summary judgmenMzioch on his cross-claims for declarator
relief, but allowed the Montoyas to file fadr briefing, with legal support, regardin
their Motion to Stay. (Doc. 219.)

The Montoyas filed their Notice oAppeal from the Court's August 8, 201]
Judgment in favor of Mizioch on Septembe611. (Doc. 229.)The Montoyas filed a
Motion for Relief (Doc. 85) from that same Judgment Nlovember 8, 2011. The Cour|
denied their Motion for Relief from Judgmenichese the Notice of Appeal divested th
Court of jurisdiction. (Doc. 267.) The Coumdw turns to the pending Motions.

. MOTION FOR ENTRY OF DEFAULT

The Court denied Mizioch’s Motion ismiss the Montoyas’ Cross-Claim (Dodg.

69) on August 1, 2011. Nonetless, Mizioch had not answeer the cross-claim as of

September 19, 2011. The Mowas therefore moved for eptof default against Mizioch
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on their Cross-Claim. (Doc. 235.) Miziodketl his Answer to the Cross-Claim the ne
day, September 20, 2011. (Doc. 236.)
Federal Rule of Civil Procedure 55(ajjuéres a party to piion for an entry of

default before it may be entered. Also, foe tblerk to enter default against a party, th

party must have “failed tplead or otherwise defend.”F.R.Civ.P. 55(a). Because

Mizioch’s Answer is now on file, Miziocthas not failed to plead his case, and t
requirements for an entry of default undedHe. Civ. P. 55(a) are not met.

Moreover, the Montoyas kia not shown that they we at all prejudiced by
Mizioch’s untimely Answer to their Counter-ClainDraper v. Coombs, 792 F.2d 915,
924 -925 (9th Cir. 1986)(“Draper has not maas showing of prejudice as a result (
Dick’s failure to comply strity with the time requirements of the Federal Rules of Ci
Procedure. We therefore cannot conclude thatdistrict court abused its discretion i
denying the motions for a default judgmént Although Mizioch’'s Answer to the
Counter-claim was untimely, it nonetheles$pkead[ing] or otherwise defend[ing],” ang
is sufficient to bar the entrgf default. The Court therefore will deny the Montoya
Motion for Entryof Default.

The Montoyas also included anothertrmo for reconsideration in the omnibu
pleading containing the Motion for Entry of Dafa “In this pleading, the Montoyas ars
asking this Court toeconsider its ruling on August 2011, on Mr. Mizioch’s Motion for

Partial Summary Judgment on the Slayaati@e based on the new evidence presen

since that date.” (Doc. 235, p. 4.) TKBntoyas do not cite the legal basis for thei

request for reconsideration.

The omnibus pleading including theqteest for reconsideration was filed on

September 19, 2011. It therefore waediafter the Notice of Appeal, which thg
Montoyas filed on September 6, 2011. Thquest was not a timely Rule 59 motion
amend a judgment because it was filed moen ttwenty-eight days after the entry g
Judgment on August 10, 2011. F.R.CivaR(e). And, if the request was a Rule

motion for relief from judgmentit did not toll the notice of appeal because it was T
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filed within 28 days of the entry of thedlyment. Therefore, because of the Notice |of
Appeal and for the reasons previously staigdhe Court in its March 14, 2012 Order
(Doc. 267), the Court no longer has jurigdin to decide a motion to reconsider its
August 1, 2011 Order or Augt8, 2011 Judgment. Accandly, the Court denies the
request for reconsideration included ie iontoyas’ September 19, 2011 pleading.

The caption of the September 19, 2Qdléading reads, “Rely Memorandum i

-

Support of the Montoyas’ Brief Seeking Stay, Motion to Supplement the Recor(
Request for Hearing, and Application for Bnof Default.” (Doc. 235.) Although the

} -

caption contains the phrase “fmn to Supplement the Recgtdhe pleading itself does
not have a section dedicated to a requestupplement. Nor is it clear which record the

Montoyas would like to supplemg the record here or thecwed on appeal. Because the

Montoyas do not articulate a legal basis $applementing either record, the Court wil
deny the request to supplement.
lll. MIZIOCH’'S MOTION FOR SUMMARY JUDGMENT
Mr. Mizioch moves for summary judgmenn the Montoyas’ cross-claims fof

wrongful death and intentiohanfliction of emotional distess. Summary judgment i$

\%4

appropriate when “the movant shows that ¢hisrno genuine dispute as to any maternal
fact and the movant is entitled jijadlgment as a matter of law.”EB.R.Qv.P. 56(a). “A
party asserting that a fact canma or is genuinely disputedust support that assertion

by . . . citing to particular parts of meaials in the record, including deposition$

v

documents, electronically stored informatioffidavits, or declaratns, stipulations . . .

admissions, interrogatory answers, or otheaterials,” or by “showing that materials

\"2J

cited do not establish the abse or presence of a genuidspute, or that an advers
party cannot produce admissible eande to support the factlt. 56(c)(1)(A)&(B).

11%)

Additionally, Local Rule ofCivil Procedure 56.1 proves that any party filing a
motion for summary judgment must file at&ment, separateoin the motion, which
sets forth each material fact on which thetypaelies in support of the motion. Eacph

material fact in the separastéatement must refer to a speciidmissible portion of the
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record where the fact finds support. ICR.P. 56.1(a). “Any party opposing a motio

for summary judgment must file statement . . . setting fortfl:) for each paragraph of

the moving party’s separate statement @tdaa correspondingly numbered paragraph

indicating whether the party disputes the st&teinof fact set forth in that paragraph ar

d

a reference to the specific adisible portion of the record supporting the party’s position

if the fact is disputedand (2) any additional facts thastablish a genuine issue ¢
material fact or otherwise precludaudgment in favor of the moving party.’
L.R.Civ.P.56.1(b)(emhasis added). Each additional femist be set out in a separate
numbered paragraph and must rdfe a specific, admissible gmn of the record. Id.
Local rule further provides #t the memoranda of law filed opposition to a motion for
summary judgment must include citationsthe specific paragraph in the statement
facts that supports assertions made & hemoranda regardirgny material fact on
which the party relies inpposition to the motionL.R.Civ.P. 56.1(e).

Initially, the movant bears ¢hburden of pointing out tilhe Court the basis for the
motion for summary judgment and the elemensftshe causes of action upon which th
non-movant will be unable to establialgenuine issue of material fadd. at 323. The
burden then shifts to the non-movant to establish théeexs of material factld. The
non-movant “must do more than simply showattthere is some metaphysical doubt as
the material facts” by “comiig] forward with ‘specific fats showing that there is 4
genuine issue for trial.” Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S.
574, 586-87 (1986) (quotingeb.R.Qv.P. 56(e) (1963) (amended 2010)). A dispJ
about a fact is “genuine” ithe evidence is sucthat a reasonable jury could return
verdict for the nonmoving partyAnderson v. Liberty Lobby, Inc., 477 U.S. 242, 248
(1986). The non-movant's bare assertionandging alone, are insufficient to create
material issue of fact and defeat motion for summary judgmentld. at 247-48.
However, in the summary judgment context, the Court construes all disputed facts
light most favorable to the non-moving partyllison v. Robertson, 357 F.3d 1072, 1075
(9th Cir. 2004).
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Mizioch moved for summary judgment dooth the wrongful death cross-clain
and the intentional infliction of emotionalistress cross-claim because he argues
Montoyas have not demonstrated a genuissue of fact exists regarding hi
responsibility for Phyllis’s death. Mizioctied his Motion, Memorandum in Support
and accompanying Statement otta all of which complied witlthe rules of procedure
Mizioch’s statement of facts refers to specific, admissible portions of the record.

The Montoyas, on the other hand, once adaiied to comply vth Local Rule of
Civil Procedure 56.1. When the Courtagted summary judgment to Mizioch on h
declaratory relief cross-claims, it did sopart because the Montoyas completely failg
to respond to Mizioch’s statement of factalahe Court therefore deemed the facts tr
for purposes of resolving the motion. Thimd, the Montoyas atdst responded to eacl
of Mizioch’s separate facts in support lois motion for summary judgment on the
wrongful death and intentional inflicih of emotional distress claims.

Unfortunately, the Montoyas did not cite specific admissible portions of thy
record in disputing each of Mzth’'s separate statement of faas required by local rule
Many of their responses camt only legal argument. Aritheir additional statement of
facts demonstrating a factual issue for triainptetely fails to comly with Local Rule

56.1(a). That section of the Montoyassponse reads, in its entirety:

As and for the Montoyas’ Statement of Facts, they
incorporate the following pleadings, depositions, and
deposition excerpts in those pleadings:

1. The Cross-Claim filed byhe Montoyas in this case on
December 5, 2011, and the Exksbattached thereto, Docket
#46;

2. The Motion for Relief from Judgment and the Exhibits
attached thereto, Docket #255;

3. The Rely Memorandumn Support for Relief from
Judgment, and the Exhibits atiteed thereto, Docket #262;

4. The Second Deposition of James Bieleniewicz and the
Exhibits attached #reto, Docket #252;

5. The Supplemental Pleading of Mark and Russell Montoya
filed on May 2, 2011, and th&xhibits attached thereto,
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Docket #183;

6. The Reply Memorandum ingport of the Montoyas’ Brief
Seeking a Stay, Docket #235;

7. Brief of the Montoyas omheir Motion Seeking a Stay,
Docket #255; and,

8. Supplement to the Montoyas’ Reply Memorandum, Docket
#244.

(Doc. 264, p. 17.)

Local Rule 56.1(b) provides that arfyaopposing a motion for summary judgmel
must file a separate statement setting forth “any additional facts that establish a g
issue of material fact or otherwise precludégnent in favor of thenoving party. Each
additional fact must be set forth in a sepalsanumbered paragra@nd must refer to a
specific, admissible portion dhe record where the fachfls support.” The Montoyas’
separate statement of facts contains nafattatsoever and it certainly does not refer
a specific portion of the recordlThe Montoyas only cite geradly to their prior briefing

and their cross-claim. Legal arguments apot facts, and a party opposing summa

judgment must “go beyond the pleadingad, by her own affidavits, or by the

‘depositions, answers to interrogatories, addissions on file,” designate ‘specific fact
showing that there is a geine issue for trial.”Bias v. Moynihan, 508 F.3d 1212, 1218
(9th Cir. 2007) (quotingcelotex Corp. v. Catrett, 477 U.S. 317, 324 (1986)).

Local Rule 56.1(e) provides that a memorandum in opposition to a motior
summary judgment must include citationsthe specific paragraph in the statement
facts that supports assertions made m memoranda regardingny material fact on
which the party relies. Not surprisingly,daeise the Montoyas ditbt draft a separate
statement of facts demonstragia disputed issue for trigheir response memorandur
does not cite to specific paragraphs in stetement of facts agquired by Local Rule
56.1(e).

The Court can enter summary judgment agfaa party if that party violates thg

local rule “expressly indicat[ing] that thednmoving party] had an affirmative burden to

list genuine issues with appropriate recotatans in order to wistand themotion for
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summary judgment.”Smmons v. Navajo County, Ariz., 609 F.3d 1011, 1017 (9th Cir
2010)(citingNilsson, Raobbins, Dalgarn, Berliner, Carson & Wurst v. La. Hydrolec, 854

F.2d 1538, 1545 (9tir.1988)). The Couittas no independent dutyp scour the record
in search of a genuine issue of triable faahd may “rely on the nonmoving party f

identify with reasonable partitarity the evidence that @cludes summary judgment.

Id. (citing Keenan v. Allan, 91 F.3d 1275, 127@®th Cir.1996)). “Judges are not like pig$

hunting for truffles buried in briefsIndependent Towers of Washington v. Washington,
350 F.3d 925, 929 tB Cir. 2003)(quotindJnited Sates v. Dunkel, 927 F.2d 955, 956
(7th Cir.1991)).

The Montoyas’ Response to MiziocHotion for Summary Jigment does not
comply with the rules of procedure. Defewsensel did not draft a separate statement
facts that cites to admis$h portions of record andgconsequently, the Montoyas
response memorandum does not cite to facssipport of their posibin. This Court will
not undertake to scour the reddor a triable fact just because defense counsel did
comply with Local Rule of Gill Procedure 56.1, especialtyiven the earlier failure to
comply with the rules whemrafting the Response to Mizioch’s Motion for Parti
Summary Judgment on his cross-claims fecldratory relief. The Court therefore wil
grant Mizioch’s Motion for Summary Judgmieon the Montoyas’ Cross-Claim.

V. MOTION TO STAY AND MOTI ON TO DISTRIBUTE PROCEEDS

The Montoyas first filed a motion to stay the Court’s Order of August 1, 2011
consequent Judgment on Aug8s2011. (Doc. 216.) In itAugust 12, 2011 Order, theg
Court allowed the Montoyas to file supplemewtariefing, this time with proper legal

citation, regarding staying execution of the August 8 Judgment. (Doc. 219.)

Montoyas filed their “Brief . . . on Their Mion Seeking a Stay of the Court’s Orders
(Doc. 225) on September 2011, but dedicated only two agraphs of the ten-page

brief to the motion to stay.When he responded to tlseipplemental briefing on the
Montoyas’ motion to stay, Mizioch filed $iiown Motion to Distribute the Insuranc
Proceeds. (Doc. 230.)
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Neither party mentions Federal Rule Givil Procedure 62(h) in their stay
briefing. Rule 62(h) reads, “A court masay the enforcemendf a final judgment
entered under Rule 54(b) until it enters arlggedgment or judgmes, and may prescribg
terms necessary to secure the benefit oktaged judgment for the party in whose fav
it was entered.” The decision to grant a giagsuant to Rule 62(h$ within the Court’s
discretion. AmerisourceBergen Corp. v. Dialysist West, Inc., 465 F.3d 946955 (9th Cir.
2006).

The Court certified its Judgment in fawairMizioch on his claims for declaratory
relief under Rule 54(b). In this Order, theu@ohas granted judgment to Mizioch on th
Montoyas’ cross-claims. But Mizioch’sross-claims against the Montoyas fq
interference with contract and interferencghwbusiness expectancies still remain f

adjudication. The Court therefore will staxecution of its certified August 8, 201

DI

e
I
DI
L

Judgment until the Court t@ars final judgment on all claims in this case. In reaching this

decision, the Court has considered the ingrarpublic policy behind Arizona’s slaye
statute and the possibility thite Ninth Circuit Court of Apeals will disagree with the
undersigned’s decision vacating the slayer statute hearing.

Rule 62(h) allows the Couto prescribe any terms nesary to secure the benef
of the stayed judgment for the party in whose favor it was entered, and the Cou
condition the stay on the Montoyas postingpand. Mr. Mizioch #ached the Expert
Report of Brendan Kennedy, &Pto his Motion to Distribug Insurance Proceeds. (Ext
4 to Doc. 230.) Mr. Kenngdestimated that fim the period of August 19, 2010 tq
September 13, 2011, Mr. Mizioch’s earnirgsthe insurance procge would have been
$51,965 to $200,983, if he thanvested the proceeds in Tseay bills. Mr. Kennedy also
provided earnings ranges for if Mizioch haxested in the Down Jones Industrial ¢
S&P500 Index. But given évolatile nature of the stkcmarket and the generally
sluggish economy, the Court will use the lemd of the Treasury lbinvestment estimate
to set the bond amount.

If the Court uses $51,965 as tharshg point, Mr. Kennedy estimates the
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Mizioch could have made agpimately $133 a day by investing the insurance proce
in Treasury bills. The Court entered Judgitm®r Mizioch, awading him the insurance
proceeds, on August 011, and oral argument on tMeotion to Stayand Motion to
Distribute Proceeds is set fdune 18, 2012. Using Mr. IKeedy’'s $133 a day figure
Mizioch could have made apptimately $94,000 between August 8, 2011 and June
2012 by investing the insure@ proceeds in treasury billsSthe Court therefore will set
bond in the amount of $94,000.

The Montoyas must post a bond of $94,80th the Clerk of the Court within
thirty (30) days of the datef this Order. Stay of the Judgment to Mr. Mizioch for tf
insurance proceeds t®nditioned upon the Montoyas piog the $94,000 bond. If the
Montoyas fail to posthe bond withinthirty days of this Orde then execution of the
Judgment for Mr. Mizioch will no longer kstayed. If the Montoyas fail to post the bor
within the time presdoed by this Order, Mr. Mizioctshall file a renewed motion to
distribute the insurance proceeds withpeoposed order indicating the method fq
payment of the insurance proceeds.

Accordingly,

IT IS ORDERED Granting the Montoyas’ Motion t8tay (Doc. 225) execution
of the August 8, 2011 Judgment, but the Coull stay execution only if the Montoyas
post a bond of $94,000 with thedtk of the Court within thirty(30) days of the date of
this Order.

IT IS FURTHER ORDERED Denying Mr. Mizioch’s Motion to Distribute the
Insurance Proceeds (Ddz30) without prejudice to re-filing if the Montoyas fail to po
the required bond.

IT IS FURTHER ORDERED Denying the Montoyas’ Motion for Entry of
Default (Doc. 235).

IT IS FURTHER ORDERED Granting Mr. Mizioch’'s Motion for Summary
Judgment on the Montoyas’ Cross-Claino@253). The Court enters judgment for M

Mizioch on the Montoyas' claims for wrgful death and intdgional infliction of
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emotional distress.
Dated this 21st daof June, 2012.

-

4
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James A. Teilborg /
United States District Judge




