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UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA
United States of America, No. 2:10-cv-01878-GMS
Plaintiff, PLAINTIFF'S REPLY TO
DEFENDANT MARICOPA
V. COUNTY’'S RESPONSE TO
_ _ _ MOTION FOR SUMMARY
Maricopa County, Arizona; Maricopa JUDGMENT

County Sheriff's Office; and Joseph M.
Arpaio, in his officialcapacity as Sheriff of AND

Maricopa County, Arizona,
RESPONSE TO CROSS-
Defendants. MOTION FOR SUMMARY
JUDGMENT
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Maricopa County (the “County”), a recguit of federal funding, failed to comg

with its obligations under iffle VI and related assuranegreements when it did n
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ensure that its subrecipient, the Maricofaunty Sheriff's Office and Maricoq
County Sheriff Joseph M. Arpaio (collaely “MCSQO”), cooperatd with the Uniteq
States’ Title VI investigation. For mg months, MCSO, a department of

Maricopa County government, refused cooperate with the United Stat
investigation in a manner that was flagrand unambiguous. The County respon
to this misconduct with gction. The County is held responsible and liable
MCSO’s misconduct under Title VI's statutory scheme, under the assy
agreements it entered into, under state datting forth the relationship of Arizons
sheriff’s offices to canty government, and under principles of municipal liability.

these reasons, and becauseedhisrno genuine issue of mag fact in dispute, a

entry of summary judgment for the United States is warrdnted.

Maricopa County does notcontest any of the mateml facts alleged by the
United States.

In its Response to the United agis’ Motion for Summary Judgme
(“Response”), the County either admits or does not dispute the material facts
by the United States. The County’s respormeedes that it is @ecipient of funding
from the United States and that it has provided those funds to MCSO, a “depq
within the County,"with the intent of supporting MCSO'’s law enforcement activit
Response 8; MCSF 1Y 2, 7-9The County also conceddsat it has entered in
contractual assurances obliggtim to abide by Title VI ands regulations. Respon
2; MCSF { 22-24. Finally, the County doest dispute that MCSO, a subrecipient

! Pursuant to Local Rul86.1(b)(1), the Uited States is separately filing
statement that addresses each of the faetssgrtions contained in the Statemen
Facts the County filed in support of itsoss-motion for summary judgment. T
United States notes that, whitedisputes many of the factasserted ithe County’
Statement, there are n@eénuinedisputes ofmaterial fact” that would preclud
summary judgment for the United Statesdesussed further in this Memorandum.

2 All references in this Responde “MCSF § _ " are to the County
Controverting and Separatea&iment of Facts, Dckt. 44.
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federal funding, provided éhUnited States with almost no access to its sources of

information. MCSF 1 34-74.
Title VI, its implementing rgulations, and related asance agreements requjre

federal fund recipients to gvide the United States with broad access to a varigty of

sources of information to enlalthe United States to detarma whether the recipientis
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complying with federal law.28 C.F.R. 8§ 42.106(b)-(c)The County’s arguments ¢lo
little to negate the central, material factattlestablish that th€ounty violated Title

VI, its implementing regulationsnd related assurance agreements.

The County’s argument that it had little notice of MCSO'’s failure to
cooperate with the government's iwnestigation is at odds with thg
uncontested facts of the case.

The County suggests its Response that ia¢ked notice of MCSQO’s nonp-
compliance because it was not “copiedomn’ or otherwise iformed of MCSO'’S
failure to cooperate witthe United States’ investigationhese assertions are at ofdds
with the County’s own admissions.

The uncontested evidencetadishes that the Countyas aware of MCSO's
unwillingness to cooperate withe United States’ Title Vinvestigation. The County
does not dispute that in Mdr@009 it received notice whehe United States initially
opened its Title VI investigation into tipeactices of its subrecipient—MCSO. MCSF
1 34. Nor can the County dispute that theted States’ First Request for Documegnts
and Information went to the County Attey, and that th&€ounty Attorney wasg
responsible for responding toettunited States’ initial requestSee, e.g.SOF Ex. 31}
Ex. 36, Exs. 38-38. Further, the County also canmbispute that roughly four months
later, on July 7, 2009, it learned that MapadCounty’s Sheriff, Keph Arpaio, held g
news conference where he publicly annodnteat he would notooperate with thg
United States’ investigation, either byogiding documents opermitting interviews
with personnel. MCSF { 49Given the Sheriff's statem&n and the attention those

3 All references in this Rgponse to “SOF § __ " are the Plaintiff's Statement
of Undisputed Facts, Dckt. 19.
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lll.  As a recipient of federal financial asstance, the Countyis responsible for

statements received both Arizona and natiordly, SOF Exs. 4647, the County
cannot now credibly gue that it was unaware or had matice of MCSQ'’s flagrant
uncooperative posture. Additionally, the County admits that ogust 3, 2010,
received notice from the UniteStates that MCSO had failéo cooperate with th
United States’ Title VI invstigation. Response 4.

Because the County admitts facts establishing thathad notice of the Unite
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States’ investigation and of MCSOQO’s longstling refusal to cooperate, the Court

should reject the County’s gument that it did not hawsufficient knowledge of thi

investigation.

the noncompliance of its subrepients, including MCSO.

Maricopa County’s principal argumermh opposition to the United State
motion for summary judgment is that, althbuilpe United States has a “general r
to the information it seeks to conduds investigation of the complaint
discriminatory practices,” Response 7¢ tounty is not rgmonsible for MCSO’s
failure to cooperate. Thergument is incorrect.

First, Title VI and its implementing refations require all r@pients of federa
financial assistance both to colppvith all program requirementnd to secure tha
compliance from any subrecipients. Mapa County is a “primary recipient”
federal funds, some of which it subsequemlistributed to MCSO as a subrecipie
See?28 C.F.R. 82.102(g);see alscSOF 11 2-21. As a primary recipient, the Cot

Is responsible for ensuring that its sulpemnts, including MCSO, comply with Tit

VI, including the Title VI acces requirements at issue this case. The primar

recipient must obtain from its subrecipierdand have available for Department
Justice (“DOJ”) review such compliance reports from its subrecipients “as m
necessary to enable the primary recipientcaory out its obligations.” 28 C.F.
8§ 42.106(b). In addition, the regulationsit@mplate that recipients will obtain acc

to requested sources of information whibat information isin the possession of
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subrecipient.See id 8 42.106(c) (“the recipient shall . set forth thesfforts which it
has made to obtain the information”).

Second, the contractual assuranceeagrents that the County signed a
condition of receiving federal funds also rendl@esponsible for the noncompliance
any subrecipients. When the County receifederal financial assistance from DO
Office of Justice Programs (“*OJP”), the Couassured the federal government th;
would comply with 28 C.F.R. Part 42—ehDepartment of Justice’s implement
regulations.SeeSOF 11 22-24. The County alagreed that it “will complygnd will
require any subgrantees or contractors to corppiyth . . . [Title VI of] the Civil
Rights Act of 1964 (2 U.S.C. § 2000d).”SeeSOF 1 24 (emphasis addédFinally,
the County agreed more sifeally that DOJ “shall haveaccess to and the right
examine all records (including, but nommlted to, books, papers, and docume)
related to this [award], includirguch records of any subrecipient” SeeSOF Ex. 3
1 15 (emphasis added). This language esgly contemplates ah the County wil
ensure that MCSO, as one of its subreciggiecomplies with Title VI's requirement
Id.

Third, the County is regmsible for MCSO’s noncompliance as a matter of §

law. Arizona state courts have held tBeunty responsible and liable for the acti

of MCSO. Stackhouse&. Maricopa Cnty.No. CV-05-0028, 2008VL 3292500, at *2
(D. Ariz. Nov. 13, 2006) (citing-landers v. Maricopa Cnty54 P.3d 837, 847 (Ariz.

Ct. App. 2002)). Their willingess to do so stems from thezcognition that MCSO |
an instrumentalityof the County. SeeBraillard v. Maricopa Cnty,. 232 P.3d 126
(Ariz. Ct. App. 2010)Ekweani v. Maricopa&nty. Sheriff's OfficeNo. CV-08-1551
2009 WL 976520, at *2 (DAriz. Apr. 9, 2009). Indeedylaricopa County has itsg
acknowledged in prior litigation #t “the Sheriff [is] its ckef policymaker for [its] jail
facility.” Flanders 54 P.3d at 8475ee alsdGuillory v. Greenlee CntyNo. CV-05-

* The United States asserts that Mapia County provided funding from many

of these OJP grants to MCSO. SOF 1 3-8.
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0352, 2006 WL 2816600, at *4{D. Ariz. Sept. 28, 2006); Az. Const. Art. Xl § 4
(designating sheriffs as coyrfficers on county payrolls).

Finally, the County is responsible fSfCSO’s noncompliance because She
Arpaio is the County’s chief and fingdolicymaker for jail practices. Municip
liability attaches “when exetion of a government’s polcor custom, whether mag
by its lawmakers or by those whose edictsaots may fairly be said to repres
official policy, inflicts the injury . . . .” Monell v. Dep’t of Soc. Seryt36 U.S. 658
694 (1978). Based on this principle, this Court has already rejected M4
County’s argument that Sheriff Arpaion®t a final policymakefor the County with
respect to law enfoement issuesMelendres v. Arpaio598 F. Supp. 2d 1025, 10
(D. Ariz. 2009). The Ninth Cinat also has held that a wety may be liable for civ
rights violations committed bg sheriff's office acting in its official capacitySeq
Cortez v. Cnty. of Los Ange)é¥4 F.3d 1186, 1188-89 (9th Cir. 2003jreit v. Cnty
of Los Angeles236 F.3d 552, 559-65 (9th CirO@L). Indeed, “[tihere may be
‘clearer case of county lidhy’ than for the policies of a sheriff charged by law w
responsibility for a county’s jails.”Flanders 54 P.3d at 847 (citinddlackburn v
Snow 771 F.2d 556, 571 (Ist Cir. 19853¢cordMurphy v. Cnty. of YavapaNo. CV-
04-1861, 2006 WL 280916 (D. Ariz. Aug. 23, 2006).

A policy need not be formal or reting to result in municipal liability.

Municipal liability may be devied from any “polig or custom” that causes the har

including harm caused by officials whosetiags “may fairly be said to represq
official policy.” Monell, 436 U.S. at 694. A local government body can
responsible for a custom even if the custtias not received formal approval throy

the body’s official de@ion-making channels.”ld. at 690-91. Further, municip

liability may be premised om single decision by a muipal policymaker if the

decision was part of a consciocisoice to ratify the conductSee Lassiter v. City {
Bremerton 556 F.3d 1049, 1058th Cir. 2009)City of Phoenix v. Yarnelb09 P.2¢
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377, 385 (Ariz. 1995). It alsis clear that “[a] policy cabe one of action or inaction,.

Long v. Cnty. of Los Angele$42 F.3d 1178,1185 (9th Cir. 2006).
Here, MCSO clearly set forth a Ipy and custom—based on conscic
decisions—to deny the United States the sscequired under Title VI. For example

Is undisputed that, on July, 2009, Sheriff Arpaio held a press conference

announced that MCSO would noaoperate with the United &es’ investigation, eithe

by providing documents or permitg interviews with personneSeeMCSF | 49. Suc
actions by the chief policymak in the county for jailsesult in County liability. See
e.g., Flanders54 P.3d at 847.

IV.  The United States has not sought termution of federal financial assistance

in this proceeding.

The County argues in its responsetttwholesale termination of fede
financial assistance under Title VI is ingper in this instance and that the re
available to DOJ in this matter should bmited. Response 7-9. The Count
argument has no bearing on thigtter. The United Statés not seeking terminatig
of funds in this proceedingnd instead seeks only dm@tory and injunctive relig

compelling the Defendants farovide access to all requedtdocuments, staff, af

facilities. SeeFirst Am. Compl. 11 52; PlaintiffMotion For Summaryudgment 17.

Accordingly, the Court should disregarcetounty’s argument as federal funding

in this matter.

CONCLUSION

Under Title VI's statutory schemeapplicable regulations, contractt
assurances, Arizona state law governing trganization of sheriff's offices, a
municipal liability standards, Maricopa Cauwris liable for MCSQO's violation of th
Title VI access requirements. The County hasraised any genuine issue of mats
fact regarding its liability in this regardSummary judgment should accordingly

entered for the United Statasd denied to the County.
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Dated: February 4, 2011

Respectfullysubmitted,

Thomas E. Perez
Assistant Attorney General

Dennis K. Burke
United States Attorney

/s/ Amin Aminfar

Roy L. Austin, Jr. (IL Bar #62287853
Matthew ColangeldNY Bar #4228797)
Jonathan Smith (DC Bar #396578)
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Attorneys for Defendants

[s/ Amin Aminfar

Amin Aminfar




