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o IN THE UNITED STATES DISTRICT COURT
10 FOR THE DISTRICT OF ARIZONA
11 _ _

Liberty Life Insurance Company,
12 No. CV 10-2024-PHX-JAT

Plaintiff,

13 ORDER

V.
14

Eric L. Myers, et al.,
15

Defendants.

16
17
18 Pending before the Court is Libertyféilnsurance Company’(“Liberty Life”)
19 | Motion to Exclude PurportecExpert Opinions of RoberiComeau. (Doc. 226).
20 | Defendants Anne Myers (“Anne”), Erin Mys Stoloff (“Erin”), and Kirsten Myerg
21 | Ruggiano (“Kirsten”) have filed a Responfd@oc. 243) and Plaintiff has filed a Reply
22 | (Doc. 249).
23 | I. BACKGROUND
24 In June 1991, DefendantiErL. Myers (“Eric”) atended a conference in Spn

N
ol

Diego, California. Eric dichot return to his home in &scott, Arizona, following th

1%

N
»

conference. Investigations into his wéabouts and fate weronducted by the San

N
-~

Diego and Prescott Police Departmentsric’'s father, Defendant Donald Myers

N
(00}

(“Donald”) also hired a private investigator fiad Eric. All of the investigations were
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unsuccessful.

Prior to disappearing, in 1989, Erngpdated and increased his life insura

coverage with Liberty lfe. In 1993, after no sign d&ric had been fand, Donald was

named a special conservatortwic’s life insurance policy fothe purpose of changing tl
beneficiaries of the policy to Erand Kirsten. In 1996, Dald applied for a presumptiv
death certificate with the State of Arizona afterestigations failed to turned up any si
of where Eric was or that he was still alivin 1997, a presumptive death certificate
Eric was issued by the State of Arizona. yBéter, Donald submitted a claim to Libe
Life requesting Plaintiff paythe death benefits under Escpolicy. Liberty Life

conducted its own investigation and atsmcluded that Eric was dead.

In 1998, Liberty Life paid $870,103.8@ursuant to the terms of Eric’s poligy.

Donald directed the Death BditeProceeds (“Proceeds”) to be paid equally to the
Myers Trust dated August 183993 and to the Kirsten MygiTrust dated August 13, 19¢

(collectively the “Trusts”). Donald seed as trustee for the Trusts.

On October 2, 2007, Eric returned andde his existence known to Donald, Efi

and Kirsten. As of tht date, the Trustdik contained $47&51 between them. After Er
resurfaced, Donald communicated with Anne, who is a lawyer, about any potentia
Liberty Life may have to th€roceeds left in the Trustdonald came to the conclusic
that it was safe to give Erin and Kirstéme remaining ProceedsNo party informed
Liberty Life that Eric was still alive.

In January 2008, Donald distributed almabtof the remaining funds in the trug
to Erin and Kirsten. In Aflr2009, Donald distributed the maining funds in the trusts {
Erin and Kirsten. In March 2009, Eric filedpetition to expunge hdeath certificate with
the State of Arizona. In November 2009, lLrilye ife was notified of Eric’s existence I
the State of Arizona.

In September 2010, Liberty Life filed Complaint (the “Complaint”) assertir
claims against Eric, Donald, Erin, Kirstemdathe Trusts. (Doc. 1). During discovery,

December 2, 2011, Defendants Donald, his Wwdan Myers (“Joan”), and Brooke Mye
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Wilson who is no longer a party to this cadéesclosed that theintend to call Rober
Comea, a former business execatim the insurance industry, ag expert witness at tri
to offer opinion testimony pursuant to FealeRules of Evidence 702, 704, and 7
(Doc. 226-1 at 3-4); (Doc. 173 Liberty Life filed this maéion to exclude Mr. Comeau
opinions on March 30, 2012. (Doc. 226).
. DISCUSSION

Federal Rules of Evidenc&2, 704, and 05, concern the testimony of exp

witnesses. In Plaintiff's Mion to Exclude ExperOpinion, Liberty Life challenges th

admissibility of Mr. Comeau’s expert testimonyDoc. 226 at 1). Liberty Life argue

that Mr. Comeau’s written repodated November 30, 201the “Comeau Report”) (Dog.

226-1 at 5-51), and any testimy based on the report aredmissible expert testimor

under Federal Rule of Evidence 702. (Doc. 226 at 1).
A. Requirementsfor Expert Testimony
Rule 702 provides:

If scientific, technical, or dter specialized knowledge will
assist the trier of fact tanderstand the evidence or to
determine a fact in issue, a witness qualified as an expert by
knowledge, skill, experiencetraining, or education may
testify thereto in the form of aapinion or otherwise, if (1)
the testimony is based upon sufficient facts or data, (2) the
testimony is the product of reliable principles and methods,
and (3) the witness has appli¢he principles and methods
reliably to the facts of the case.

Fed. R. Evid. 702. Ibaubert v. Merrell Dow Pharmaceuticals, In&09 U.S. 579, 58
(1993) (‘Daubert I), the Supreme Court held thaRule 702 imposed a spec
gatekeeping obligation upon a trial judge® make a preliminary assessment of
admissibility of expert scientific testimonySpecifically, the Court held that under Ry
702, “the trial judge must ensure that ang all scientific testimonyr evidence admitte
is not only relevant, but reliable.ld. at 589. In making this determination, the trial cc
engages in a two-part inquiry.First, the court must termine whether the expert

testimony reflects “scientific knowledge,” thiat “whether their findings are ‘derived |
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scientific method,” and whether their wopkoduct amounts to ‘good science.Daubert
v. Merrell Dow Pharm., Inc43 F.3d 1311, 1318®th Cir. 1995) (Daubert II'). Second,
the court must determine whether the proffezggdert testimony is relevant, “i.e., that

logically advances a material aspetthe proposing party’s caseltl. Essentially, under

it

Daubert the trial court’s task “is to analyze not atlexperts say, but what basis they have

for saying it.” Id. at 1316.
1. Qualification as Expert

“[T]lhe question of admissility only arises if it isfirst established that the

individuals whose testimony is being profférare experts in a particular [ ] fieldId. at

1315. Thus, as an initial ritar, the trial court must determine whether the proffered

witness is qualified as an expéy “knowledge, skill, experiere, training or education

Fed. R. Evid. 702. To satistypis standard, it is essentidlat “the proposed witness's

qgualifying training or experiare, and resultant specialized knowledge, are sufficiently

related to the issues @revidence before the trier of fact [such] that the witness’s proposed

testimony will be of assistance the trier of fact.” 3 JacB. Weinstein & Margaret Al

Berger, Weinstein's Federal Evidan 1 702[04][1][b], p. 702-45 (citingnited States \.

Chang 207 F.3d 1169, 1173 (9th Cir. 2000) (findipgpposed expert withess’s expertjse

==

in international finance insuffient to qualify witness to tef/ regarding authenticity o
security instrument)).
2. Reliability

Next, the trial court must sare that the proffered expdestimony is reliable)

Generally, to satisfy Rule 7@2reliability requirement, “the party presenting the expert

must show that the expert’s findings aresdxh on sound sciencand this will require

some objective, independent validation of the expert's methodolddgubert I, 43 F.3d

[72)

at 1316. Toward thisnel, the Supreme Court Daubert | set forth the following factor
for the trial court to consider when assesshgreliability of proffered expert testimon
First, “a key question to be snered in determining whethartheory or technique is |

knowledge that will assighe trier of fact will be whethat can be (and has been) teste
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509 U.S. at 593. Second, the Court looksvhether the theory or technique has b
subjected to peer reaxww and publication.ld. Because publication in a peer-review
journal increases the likelihood that substenflaws in the technique will be detecte
“[tIhe fact of publication (or lack thereof). . will be a relevant, though not disposit

consideration in assessing the scientific validitya particular teanique or methodolog

on which an opinion in premisedld. at 594. Third, “in the cas# a particular scientifi¢

technique, the court ordinarighould consider the known or potential rate of error . . .
the existence and maintenance of standeotidrolling the technique’s operation[.]id.

(internal citations omitted.) Fourth, the Court considers the degree of acceptance

method or technique within thelevant scientific community.ld. In engaging in this

analysis, the trial court skild be mindful that:

The inquiry envisioned by Rule 702 is . . . a flexible one. Its
overarching subject is the sotdic validity and thus the
evidentiary relevance and rddifity—of the principles that
underlie a proposed submissioithe focus, of course, must
be solely on principles and methodology, not on the
conclusions that they generate.

Id. at 594-95 (footnotes omitted).

It is also well-settled that the foldaubert factors—testing, peer review, err
rates, and acceptability in the relevant stifee community—are meely illustrative, not
exhaustive, and may be inapplicable in a given c&aubert I, 43 F.3d at 1317. Fq
instance, the Ninth Circuit has advised thatrial court may also question whether
expert is proposing to testify about mattégsowing naturally anddirectly out of the
research they have conduct@adependent of the litigath, or whether they hav
developed their opinions exmsy for the purposes of tesfiig” as another significan
inquiry weighing on reliability. 43 F.3d at 1317. “Thahe testimony proffered by &
expert is based directly on legitimate egxisting research unedéd to the litigation
provides the most persuasive basis for tating that the opinions he expresses w
‘derived by the sciatific method.” Id.

Accordingly, “[e]stablishingthat the an expert’s pifered testimony grows out ¢
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pre-litigation research or that the expert’'s e#sk has been subjected to peer review

the two principal ways the pponent of expert testimongan show thathe evidence

satisfies the first prong of 702.1d. at 1318. Failing this, éhproponent may attempt
meet this burden through tkestimony of its expertld. at 1319. “For such a showing
be sufficient, the experts must explain psety how they wentabout reaching the
conclusions and point to some objective seura learned treatise, the policy statemer
a professional association, a published artitlie reputable scientific journal or the like;
to show that they have foled the scientific method, as it is practiced by (at lea
recognized minority of scrgists in their field.” Id. In other words, “the party profferin
the evidence must explainetlexpert’'s methodology and demonstrate in some object
verifiable way that the expert has chosenmeliable scientific method and followed
faithfully.” 1d. at 1319 n. 11. Merelgpffering the expert’'s qualifications, conclusio
and an assurance of rddibty is insufficient. Id. at 1319.
3. Relevance

The other component of theal court’'s gatekeeping fution under Rule 702 is t
ensure that the proffered expert testimony sviant. As articulateth Rule 702, exper
testimony is relevant if it assists the trief fact in understanding evidence or
determining a fact in issueDaubert | 509 U.S. at 591. Thus, the party proffering s
evidence must demonstrate a valid scientbonection, or “fit”, between the eviden
and an issue in the castl. “Expert testimony which does nrelate to any issue in th
case is not relevant, dnergo, non-helpful.”ld. (quoting 3 Jack B. Weinstein & Margat
A. Berger, Weinstein's Federal Evidence/7§2[02], p. 702-18). The Court therefq

examines whether the proffered expert testimsnisufficiently tied to the facts of th

case that it will assist the jumy resolving a factual dispute.fd. (quotingUnited States V.

Downing 753 F.2d 1224, 1242 (3drCiL985)). Expert knowledgaso assists the trier ¢
fact when it provides knowledge beyonc ttrier of fact's common knowledgeld.;
United States v. Finlgyd01 F.3d 1000, 100®th Cir. 2002).

Conversely, expert testimony is inadmissilfi it concerns factual issues withi
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the knowledge and experience of ordinary papple, because it would not assist the {
of fact in analyzing the evidencdn such cases, “[t]he fafihder is . . . fully capable g
understanding the evidence and deciding tbsues through the use of its comn
knowledge and common sense.” Weinstelesleral Evidence, §702.03[2][a], at p. 7(

36. In the Ninth Circuit, “[the general test regarding therasisibility of expert testimon)

Is whether the jury can receive ‘apprable help’ from such testimonyUnited States \.

Gwaltney 790 F.2d 1378, 13819th Cir. 1986). Becaesunreliable and unfairl
prejudicial expert witness testimony is not helgéuthe trier of fact, the trial court shou
exclude such evidencdinro Am. v. Secure Inv., In@266 F.3d 993, 100@th Cir. 2001).

rier

=2

non

d

Likewise, expert testimony thaterely tells the jurywhat result to reach is inadmissibje.

Fed. R. Evid. 704 Advisg Committee Note (1972%ee e.g., United States v. Duncdf
F.3d 97, 101 (2d Cir. 1994) (“Vém an expert undertakes till the jury wrat result to
reach, this does not aid the jurymaking a decision, but rathattempts to substitute tl
expert’s judgment for the jury’s.”).
4, Kumho Tire’sExpansion of Daubert |
In Kumho Tire Co., Ltd. v. Carmichadi26 U.S. 137 (1999the Supreme Cou
held that the trial judge’s genérgatekeeping obligation outlined Daubert not only

applies to expert scientific testimony, butaibexpert testimony. It reasoned that neit

her

the language of Rule 702 nor the evidentieationale supporting the Court’'s decision

were limited to “scientific” knowledge, anthat making the trial court's gatekeepi

obligation dependent upon distinction between “scientd” and “other specialized

ng

H

knowledge would be unworkableld. at 148. Accordingly, the Court made clear that

“Daubert’'s general principles apply to the expeatters described in Rule 7021d. at
149. Further, the Court helthat in determining the adssibility of proffered exper
testimony, and in particular, in assessingredmbility of the ground for such testimony
the trial court may consider one or markthe reliability fators identified inDaubert

Thus, when assessing the reliability of a non-scientific expert’s testimony, the tria

may ask, for example, how often an exjseskill or experiencedased methodology

—

court
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produces erroneous results, whether the methogenerally accepted in the relevant

expert community, or whether the expert’s @igpion would be recogred as acceptab

in the expert’s field.Id. at 151. While the trial court should consider Breubertfactors

e

when they would be reasonaloheasures of reliability, the trial court retains the discretion

to tailor its reliability detemination to suit the facts of a particular cadd. at 152-53

(noting that the law grants the trial judferoad latitude” in fasioning its reliability
inquiry underDauber).
B. Analysisof Mr. Comeau as an Expert

In this case, Liberty Lif@asserted six claims againstf®edants in the Complain

(Doc. 1). Five of the claims are against DidnaThese claims includeounts 1, 2, 3, 4,

It.

and 5, for a Declaratory Judgment, FraBdeach of Duty, Constructive Fraud, and

Conversion respectively. Id; at 10, 11, 16, 17, 18). Acgbng to Donald and Joan

disclosure, Mr. Comeau intends testify at trial regardinghe opinions set forth in the

Comeau Report. (Doc. 226-1 at'3).

The Comeau Report contains eleven separate opini@eeD(c. 226-1 at 5-51).

Liberty Life contends tlse opinions essentially state ofdyr distinct conclusions. (Dot

225 at 3). The Court agrees with Pldinand finds the ComeaiReport principally

S

7

testifies that: (1) Liberty Life “assumed the risk” that Eric was alive when it paid the

Death Benefit Proceeds (“Proceeds”) to thedfieiaries, and Liberty Life therefore “

S

not entitled to recover” the Proceeds; (nald believed Eric was dead and therefore

acted appropriately in submitgrhis claim to Liberty Lifefor payment of the Proceeds;

(3) Liberty Life’s losses irpaying the Proceeds should beduced by the reinsuran

coverage payments it receivedd (4) Liberty Lie unreasonably delagtets handling and

investigation of the claim subtted by Donald before payinipe Proceeds(Doc. 226 at

! 1t is unclear to the Court why Defendantsriald Myers and Joan Myers, the parties
made the disclosure and the opbrties able to call Mr. Comeas an expert witness, g
not the parties to respondRtaintitf’s motion here. $eeDoc. 243). Defendants Anne,
Erin, and Kirsten are the parties thesponded to Plaintiff's motion.Id at 1). Plaintiff
has not moved to challenge the Responsedban standing, instead addressing the
Response on its meritecause the Resporm®sumably raises the same arguments t
Donald and Joan would rais&he Court will do the same.

-8-
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3).

Defendants argue that Mr. Comeau is qualitie testify as an expert and that

opinions are neither legal conclusions nor daea speculation. (&c. 243 at 4-13),

his

Under the expansion @aubert lin Kumhq as explained above, the Court finds

that the analysis iDaubert lapplies to Mr. Comeau’s testomy. The Court then looks {o

the factors established aubert 1

1. Qualification asan Expert

Defendants proffer Mr. Comeau’s asexpert on the processing of life insurance

claims and thoroughly explain his qualificationgDoc. 243 at 4-8). Plaintiff conced

that Mr. Comeau does not lack sufficient quedifions to testify regarding the handling

eSs

of

life insurance claims. (Doc. 249 at 1). Addingly, the Court finds Defendants have

established that Mr. Comeau is qualifiedtéstify as an expern how to process lif
insurance claims.

2. Rdiability

11°)

The Court must determine next whethex gnocess Mr. Comeau used to make| his

decisions was reliableSeeDaubert II, 43 F.3d at 1316 (“the party presenting the ex
must show that the expert’s findings aresdxh on sound sciencand this will require

some objective, independent validation oé #xpert's methodology”). Plaintiff argu

pert

114
[92]

that Mr. Comeau’s opinions, that Donaldlieeed Eric was dead and therefore agted

appropriately in submitting hisaiim to Liberty Life for payment of the Proceeds and

that

Donald knew Eric was alive several yearsobe he resurfaced in 2007, are based on

speculation. (Doc. 226 at 9). This getieedion of Mr. Comeau’s opinions encompas

Opinions 1, 2, 3, and 10 of the Comeap®&¢e (Doc. 226-1 at 26-29). This argument| by

Plaintiff impeaches the relidily of Mr. Comeau’s findingsand how he arrived at h

conclusions.

S

“[T]he party proffering the evidence msiuexplain the expert’'s methodology and

demonstrate in some objectively verifiabday that the expert has chosen a reliable

scientific method and followed it faithfully.’Daubert 1|, 43 F.3d at 1319.11. Offering

-9-
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the expert’'s qualifications, conclusions, andaasurance of reliability is insufficientd.
at 13109.

Mr. Comeau makes it clear in his report how he arrived at the concld
embodied in opinions 1, 2, and 3 of then@au Report. (Doc. 226-1 at 26-29).
Plaintiff conceded, Mr. Comeasa an expert in how life insance claims are processt
Mr. Comeau explained that he arrived agsih conclusions by looking at how the cle
was filed. Mr. Comeau considered the stépe insurance compamyd Donald took ir
processing the claim. Mr. Comeau did farrenthan offer his qualifications, conclusior
and an assurance of reliability. The Court &éiffdow” Mr. Comeau arrived at Opinions

2, and 3 satisfies theastdard for reliability irDaubert 1

Opinion 10 of the Comeau Report isother matter. Opinio 10 purports that

“[tlhe faxes received and e-magsarting over five years after Liberty paid the claim
not give Liberty any ght to recover amounts it paid.” ¢D. 226-1 at 46). In looking :
how Mr. Comeau arrived at this conclusiore thourt finds this opinion was arrived at
an evaluation of the evidence and not by gipgl Mr. Comeau’s expert knowledge of t
claims process. Determining whether Donkitew Eric was alive prior to 2007 is
guestion for the trier of fact. Whether Libettife had a right to recover if Donald kng

Eric was alive is a question of law. Libettife’s right to recover has no relation to M

Comeau’s expertise in how pyocess a life insurance clainNor did Defendants or Mr.

Comeau make it clear how he ugbdt expertise torave at his conclusin in Opinion 10
Opinion 10 ventures beyond how to processaififurance claim. Under the standare
Daubert the Court finds Opinion 10 fails for reliability.

3. Relevance

Finally the Court must determine relevance. Relevance means the

testimony helps the trier of fact to understdhe evidence or deterngra fact in issue.

SeeFed. R. Evid. 702. Legal conclusions are md¢vant for an expert witness to sol
testify about. Because unreliable and unfamigjudicial expert witness testimony is 1

helpful to the trier of fact, the tliaourt should exclude such evidencédinro Am. v.

ISions
AS
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Secure Inv., In¢ 266 F.3d at 1004.Defendants argue thatnder Rule 704 expef

testimony that is “otherwise admissibie not objectionable lbause it embraces 4
ultimate issue to be decided bettrier of fact.” (Doc. 243 &@). This is a true stateme

of the rule, however, expert tesony that merely tells the fu what resultto reach ig

inadmissible. Fed. R. Evid’04 Advisory Committee NotEl972). “When an expef

undertakes to tell the jury what result to reach, this does ndahaigury in making &
decision, but rather attempts substitute the expertjpdgment for the jury’s.” United

States v. Duncam?2 F.3d 97, 101 (2d €i1994). “An expert witness cannot give

opinion as to her legal conclusion—i.e., apinion on an ultimate issue of law.

Nationwide Transp. Fin. v. Cass Info. Sys.,,|6@3 F.3d 1051, 1058 (9th Cir. 2008).

Plaintiff argues that Mr. Gueau’s opinions assertingathLiberty Life is barreg
from recovering the Proceeds are irrelevamase they are legal conclusions (Opini
4, 5, 6, 7, and 11 in the Comeau Report-urther, Liberty Life contends that M
Comeau’s opinions stating Liberty Life’s tnlwsses should beonsidered by the jur
(Opinion 8) and that Liberty Life delayeits investigation into Eric’'s disappearan
(Opinion 9) are irrelevant because neither opimelates to a disputed issue. (Doc. 24
2,8, 9).

a. Opinions 1, 2, and 3
The Court has already determined tha&t mhethodology for Opinions 1, 2, anc

satisfied the standard Daubert The Court now turns to threlevance of these opinion

As explained above, these opinions in stanyconclude that Dottdh believed Eric was

dead and therefore acted appropriately tonsitting his claim to Libgy Life for payment
of the Proceeds. (Doc. 226-1 at 26-29).

The Court finds Opinions 1, Zand 3 are all irrelevant und®aubert As
explained, Mr. Comeau is an expert in th@mls process. In this case, however, Lib¢
Life’s claims process is not in issue. Moe has accused Libertyfe of bad faith or
negligence in their claims proces®pinions 1, 2, and 3, attgt to explain to the trier

fact that Donald believed Eric was dead@he Court declines tallow Mr. Comeau’s

b
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opinions to become a substitute tbe facts when theghould merely helghe trier of fact

determine a fact in issue. Whether Donafipropriately submittetlis claim to Liberty|

Life is not in issue, therefore, Opams 1, 2, and 3 are not relevant.
b. Opinions 4,5, 6, 7,and 11

Mr. Comeau concludes in Opinions 4,65,7, and 11, that Liberty Life “assum

D
o

the risk” that Eric was alive when it paidetiProceeds to the beneficiaries, and Liberty

Life therefore “is not entitled to recover” ti¥oceeds. The Cournnfils these opinions in

Mr. Comeau’s report are all conclusions aff/land therefore fail the relevance factor| of

Daubert

Opinion 4 states “Libertassumed the risk that Engas actually alive when |t

paid the benefits.” This opinion is based faulty conclusions of law and the opinipn

itself is a conclusion of law. Mr. Comeauucbes his methodologyfdmow he arrived at

his conclusion as explanations of how theurance industry functions. However, his

explanations are still nothing more thamde conclusions. Foinstance, Mr. Comeau

states “[o]nce a claim is paid and the mores accepted by the appropriate beneficiaries,

the insurance company has rexourse to try to recover based upon new information it

later obtained.” (Doc. 226-1 at 34). Thidagal conclusion and more importantly simpl

not a true statement. Itveell established that when life insurance proceeds are paid

the insured later turns up adivcourts have allowed insun@ companies to recover frgm
the beneficiariesSee, e.gPrudential InsCo. v. Harrig 748 F. Supp. 445, 448 (M.D. Lga.
1990); Pilot Life Ins. Co. v. Cudd36 S.E. 2d 860, 865 (S.@945). Further, when gn

insurance payment is “induced by fraud or matemisrepresentation [it] is subject to

rescission and restitution. The transferediable in restitution asecessary to avoid
unjust enrichment.” Restatement (Third)Rstitution & Unjust Enchment § 13. Mr

Comeau’s explanation here sgmptomatic of the reasonirsgipporting Opinion 4. The

y
and

Court finds Opinion 4 is nothing more tharcanclusion of law and therefore fails the

relevance standard Bfaubert

Opinion 5 states “Libertyas aware that certain individuals believed that Eric was

-12 -
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not dead at the time Liberty pastdich claim; therefore, Libgrassumed the risk that Eri¢

was actually physically alive.” (Doc. 226-138). Mr. Comeau bases this opinion on
observation that numerous levels of executivese involved in the approval of Donalg
claim and chose not to deny the claind.)( Mr. Comeau makes a leap in relevance f
explaining how Liberty Life madés decision, which is withirnis expertise, to opinin

“therefore, Liberty assumed the risk tiatc was actually physically alive.”Id.) This is

the

om

a conclusion of law and for the jury to debtene. Therefore, the Court finds Opinion 5

also fails the relevance standardafubert

Opinion 6 states “Libertys not entitled to recover ¢hdeath benefits paid
1998.” (d. at 36). This opinion is apparentlydeal on Mr. Comeau’s belief that Liber
Life did not investigate Eric’s disappearartheroughly prior to paying the Proceed#d.

at 36-37). Mr. Comeau is entitled to this biefiad given his experience he may be abl

argue that Liberty Life’s invaigation did not meet the sidard he would have set.

However, Opinion 6 focuses more on the ultimasele in this case—whether Plaintiff

n

—+

y

e to

S

entitled to recover the death benefit proceettean it does on helping the trier of fact

determine the evidence or acfan issue. Some of M Comeau’s reasons supporti

Opinion 6 are observations tfe claim process. Howevan the Court's discretion gs

gatekeeper the Court findsettmajority of the reasoningupporting Opinion 6 and the

ultimate conclusion oOpinion 6, similar to Opinion 4are legal conclusions couched

ng

as

explanations. Accordingly, the Court findsi@ipn 6 is also a conclusion of law and not

relevant for the trier of fact.
Opinion 7 states “Donald Myers, as Twees of the Trusts, veaunder no obligatio
to return to Liberty any dhe insurance proceeds remagwhen Eric pulicly surfaced

on October 2,2007—over nine ars after Liberty paid th&enefit which funded th

Trusts.” (d. at 38). Mr. Comeau’s conclusion hdcean ultimate issue this case is

buttressed by three sentences that say the gange As explanation for his conclusign,

—

[1°)

Mr. Comeau states “[ijn the absence of fraoiige Liberty paid the monies, such morjies

belonged to the policy beneficiaries.id) This is a statemeiwtf law and has nothing to
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do with Mr. Comeau’s experssin the process of adjudigagy insurance claims. The

Court finds Opinion 7 is nothg more than a legal conclosi and a determination for the

jury to make.

Opinion 11 states “Liberty’s demand for netwf the monies it paid is groundless.

For Liberty to now try to recover moniesptid on a claim inl998 based upon new

evidence that was first acquired by the benafies in 2007 is contra to life insurance

custom and practice.” Id. at 48). The Court finds i#h statement and the reasoning

supporting it are a string of incorrect and lekant legal conclusions punctuated by the

statement “Liberty’s current actions to relessly pursue recovery of its inflated damag

are not consistent with life snrance industry custom andaptice—but reflect a lack of

good faith and fair dealing expectédm a life insurance company.”ld( at 50). While

this statement purports toramarize the insurance industryécastoms and practices, th

final statement does not save ahestvise irrelevant opinion.

es

S

Mr. Comeau’s conclusion, that it is coary to life insurance custom and practice

for an insurance company tg tio recover monies it paigears ago because new eviden

has surfaced is not only a cdision that does riohelp the trier of fact understand

evidence but it is are legalhnd factually inaccurate. $aorance comparsecan recover
mistakenly paid insurae payments years after the payment was m&ke Pilot Life

Ins,, 36 S.E. 2d at 865. Further, insuta companies can syrkecover insuranc

D

payments induced by frau®GeeRestatement (Third) of Re&sition & Unjust Enrichment
§ 13.

Mr. Comeau reasons, “[o¢e the insurance company makes its decision that |t

sufficient evidence that éhapplicant is ‘insurable’ and isssithe life insurance policy, |it

cannot come back years later and void ésision based upon new faar a correction of
the information it previously relied upon when accepting the riskd. 4t 49). Mr.
Comeau also explains, “[tlhe insurance camp assumes the ridkat it issued a life
insurance policy on a pgon who actually may not be ‘insurable’ based upon the

health of the individual.” (Doc. 226-1 at 49)s far the Court is aware, there is no iss

-14 -
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in this case of whether Eric waver insurable. These statements are characteristic
reasoning supporting Opinion 1They are irrelevant to any faict issue. Therefore, th
Court finds Opinion 11 is irrelevant und@aubert
C. Opinion 8

Opinion 8 states “Libertis claiming over $2 million imlamages. There is now
that Liberty’s loss, due to its own business pcas and decisions are even close to su
figure.” (Id. at 39). Mr. Comeau explains how LibelLife was reinsured by Life Re ar
Lincoln National Re after paying the Proceéd#ile this opinion cdainly falls within
Mr. Comeau’s expertise in thasurance industry, the Courhds this opimon does nof
address an issue in this case or help thedfigct understand a fact in issue. Defendji
appear to be trying to testify about métgn of potential damages. The amount
Liberty Life was reinsured is not in disputeThe Court finds thisopinion is highly

prejudicial. Because unfairly prejudiciakpert witness testimony is not helpful to t

trier of fact, the trial courshould exclude such evidencdinro Am, 266 F.3d at 1004.

Consequently, the Court finds @mn 8 is also irrelevant.
d. Opinion 9
Opinion 9 states,

After initially receiving the claim for benefits on April 3,
1997, Liberty took an extremelong time to adjudicate the
claim. Such delay increasedberty’s exposure for failure to
exercise good faith and follow fagtaim practices in dealing
with the claimant, Donald MyersLiberty should have been
concerned about potential damages because of their bad faith
handling of this claim. Libeyts decision to finally pay the
claim in February 1998 was timit its exposure to potential
damages.

(Doc. 226-1 at 40). How longiberty Life waited to investigte and pay the claim is npt

an issue in this case. Norpahas made the claim that Lty Life acted in bad faith.

Liberty Life paid the claim at face value ats mistaken belief that Eric was de:
Defendants have neiplained, nor does thi@ourt see how this opion will help the jury

determine a fact in issue or aththat fact could be. Acodingly, the Court finds thig

of the

e

ch a
d

ANts

hat

\* 2
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Opinion is irrelevant undddaubert
V. CONCLUSION
Based on the foregoing,
IT IS ORDERED granting Plaintiff's Motion toExclude Expert Opinions d
Robert Comeau. (Doc. 226). Specifically, ®eurt grants Plaintiff gequest to exclud
Mr. Comeau’s testimony to Opiniords 2, 3, 4, 5, 6, 7, 8, 10, and 11 contained in tl
Comeau Report.

Dated this 11th day of February, 2013.

-

ﬂ James A. Teilborg /
United States District Judge

—
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