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INTHE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF ARIZONA

PACIFIC SCIENTIFIC ENERGETIC
MATERIALS COMPANY (ARIZONA) LLC, et al.,

Haintiffs,

V. NO. CV-10-02252-PHX-JRG

ENSIGN-BICKFORDAEROSPACE &
DEFENSE COMPANY,

Defendant.

MEMORANDUM OPINION AND ORDER

Pending before the court are the defendahtotion for Partial Summary Judgment
[Docket 97] and the plaintiffs’ Motion to Strike Defendant’s Matidor Partial Summary
Judgment as Unauthorized, or in the AlternatRiajntiffs’ Motion under FRCP 56(D) to Defer
Consideration of Defendant’'s Motion for Bat Summary Judgment [Docket 107]. For the
reasons discussed below, the defendawidion for Partial Summary Judgment ENIED
without pregudice and the plaintiffs’ Motion under FRCB6(D) to Defer Consideration of
Defendant’s Motion for Pagl Summary Judgment GRANTED.

l. I ntroduction
The defendant moves for summgudgment on the plaintiffsstate law claim for tortious

interference with a contract and for summamggment on the issues of patent validity and
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enforceability. The defendant alleges that trenpiffs have had an adequate opportunity for
discovery and have failed to produce sufficient evigeto raise a genuine igsaf material fact.

First, addressing the tortious interferencaim| the defendant caerids that “Plaintiffs
were unable to identify a single stomer with whom Defendantterfered, or a single contract
with which Defendant interfered, arsingle item of ‘highly confiential, proprietary or sensitive
competitive information’ that Defendant allegedigluced a customer to disclose.” (Def.’s Mot.
Partial Summ. J. Mem. Points & Authoritiesdéket 97], at 3-4.) Likewise, the defendant
alleges that the plaintiffs have failed too@uce evidence of the patents’ invalidity or
unenforceability. According to the defendant, suppara claim of invalidity must come from
information in the public domain, and the conceptdate and date ofdwaction to practice are
not relevant to the issue of validity. The defendages the court to take into consideration that
the plaintiff must present clear and convincing euick of both invalidity d unenforceability.

Rather than responding to the motion fomsuary judgment, the gintiffs filed their
motion to strike or defer rulg under 56(d) of the Federal Rules of Civil Procedure. The
plaintiffs represent that the ontiiscovery they have received regjag the tortious interference
claim is the December 1, 2011 declaration fromi@€Boucher, who wrote the letter that gave
rise to the tortious intéerence claim. The plaintiffs argtieat the court should strike the motion
as unauthorized pursuant to Rule 56(b) becalisecourt’s dispositive motion deadline in its
original scheduling order had been cancelledlterAatively, the plaintiffs contend that the
motion should be deferred under Rule 56(d).

. Legal Standard
Because of the entry of the Amended Scheduling Order and the fact that there was no

scheduling order in place for arpel of time, the court is unwilig to strike the defendant’'s



motion for summary judgment pursuant to RE&b). Accordingly, | consider whether Rule
56(d) permits the court to defer consideratiorthef defendant’'s motion. Rule 56(d) provides:
“If a non-movant shows by affidavit or declamtithat, for specified reasons, it cannot present
facts essential to justify its opptisn, the court may: (1) defeoansidering the motion or deny it;
(2) allow time to obtain affidavits or declarations or to take discovery; or (3) issue any other
appropriate order.” #b. R.Civ. P. 56(d). The Ninth Ccuit has explained thah order to defer
consideration of a summary judgment motiorg garty moving for deferral must make “(a) a
timely application which (b) spdaally identifies (c) relevaninformation, (d) where there is
some basis for believing that the information sought actually exi@mp’rs Teamsters Local
Nos. 175 & 505 Pension Trust Fund v. Clorox,3%3 F.3d 1125, 1129 (9th Cir. 2004) (quoting
Visa Int'l| Serv. Ass’'n v. Bankcard Holders of Am84 F.2d 1472, 1475 (9th Cir. 1986)).
Moreover, the party seeking additional discoverystiproffer sufficient facts to show that the
evidence sought existsadthat it would prevent summary judgmentd. at 1129-30.
1. Analysis

Accompanying the plaintiffsmotion is the Declaration dflichael A. Oblon, counsel for
the plaintiffs. The declaration explains that the plaintiffs filed their first set of interrogatories and
document requests on June 28, 2011. The fitstrogatory requestedformation about Craig
Boucher’s letter to the plaintiffs that formed thasis of their tortious terference claim. In
response to the interrogatory, the defendant fdght pages of objections but no substantive
information. The defendant served a supplaiaderesponse to the first interrogatory on
December 2, 2011, after the partiest and conferred, but the response contained objections and
no substantive information. Mr. Oblon states that the plaintiffs require the following discovery

that they have been unable to obtain: (1) a deposition with Craig Boucher; (2) depositions of



others with knowledge dhe facts underlying the statementEEimsign-Bickford’s presuit letters
to the plaintiffs; and maybe (3) discovery framn-parties. The specific information sought
includes: (1) whether the statements madébgign-Bickford in pre-suit correspondence were
based in fact or were puffery; (2) whether forreamployees of Pacific Scientific who work for
Ensign-Bickford disclosed Pacific Scientifiac®nfidential information to Ensign-Bickford; and
(3) whether Ensign-Bickford obtained Pacific $itigc’'s confidential information from Pacific
Scientific’'s customers.

In his declaration, Mr. Obh also addresses Pacific Scientific’'s need for additional
discovery to support its claim for invalidity and af@rceability. Specificdy, Pacific Scientific
contends that its products abased on technology it acquiredfdre the filing date of the
defendant’s patents, and that the plémtiproduced documents evidencing the prior
development efforts of the acquired technology. Theépffs then outline tair efforts to obtain
discovery from the defendant and the defendaefigsal to produce it. The information sought
includes: (1) Ensign-Bkford’'s claim constructions; and@2) the facts and circumstances
regarding conception, redimn to practice of thenivention, Ensign-Bickford'sirst sale or offer
for sale of the invention, its knowledge of priamt not cited in the paté, and its contentions
regarding the priority date and level of a person of ordinary skill in the art pertaining to the
claimed subject matter.

The court FINDS that the plaintiffs have showspecified reasons why they cannot
present facts essential to jugtiheir opposition to the defenatzs motion for partial summary
judgment. As mentioned earliergthasis of the plaintiffs’ tortiouimterference clan is a letter
they received from Craig Boucher. That letter states:

The basis of our concerns is infotioa obtained from customers who have
sought either alternatives to PSEMC who have been in the process of



considering EBA&D’s system or PSEME'system who understand our patent

estate and have expressedltitney don’'t see how it {gossible that PSEMC is not

in conflict with the EBA&D patent estate as well adormation provided in your

recent correspondence.
(Decl. Counsel Michael Oblon Supp. PIs.” Resp. Bdflot. Dismiss and/or Transfer to U.S.
Dist. Ct. Conn. [Docket 36-9], EXH, at 2.) In support of thdefendant’'s motion for partial
summary judgment, Mr. Boucher stated in a detian that: “The statemém my letter was not
based upon any specific information obtained frany specific customeiand was primarily
based upon information provided in recent cqroeslence from Pacific Scientific Energetic
Materials Company and publicly available infotioa.” (Statement of Facts [Docket 99-1], EXx.
1, at 3-4.) Mr. Boucher’s declaration also suanity states that: “Ensign-Bickford Aerospace &
Defense Company did not induce any custoraerPacific Scientific Energetic Materials
Company to breach any known confidentialityesgnent that any such customer may have had
with Pacific Scientific Enegetic Materials Company.” Id. at 4.) In thecourt’s opinion, Mr.
Boucher’s declaration does not provide sufficiently definite information regarding the contents
of the letter to relieve the defdant from any further discovery paning to it. In addition, the
defendant’s responses to the ptdfs’ interrogatories elevatéorm over substance and reflect
unwillingness to participate in good faith in theabvery process. The defendant cannot refuse
to cooperate in discovery and then seek summualgment in its favor because the plaintiffs do
not have access to the information tthegt defendant has not disclosed.

In regard to the invalidity and unenforceabildghaims, the plaintiffs have identified the
specific categories of information that they aseking from the defendant. They have further
explained why they have been unable to receiveitfosmation thus far. In addition, the court

notes that the Amended Schédg Order sets fact discovetp close on November 22, 2012,

and the deadline for summary judgment motionsgsl 4, 2013. Accordingly, pursuant to Rule



56(d), the courGRANTS the plaintiffs’ motion to defer [Docket 107] amRENIES without
preudice the defendant’s motion for partial summary judgment [Docket 97].
The courtDIRECT S the Clerk to send a copy of thisder to counsel of record and any

unrepresented party.

ENTER: May22,2012

JgSeph K. Goodwin/Chief Judge



