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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Barbara A. Loos, No. CV11-232-PHX-JAT
Plaintiff, ORDER
VS.

Lowe’s HIW, Inc.,

Defendant.

Currently pending before the Court is Defendant Lowe’s HIW, Inc.’s Motion for P:
Judgment on the Pleadings (Doc. 11). The Court now rules on the Motion.
I. BACKGROUND

Plaintiff Barbara Loos worked for Defendduatwe’s HIW, Inc. (“Lowe’s”) from October
30, 2006 until her termination on June 9, 2010. Initially hired as a zone manag
eventually became Administrative Manager at a Lowe’s store in Scottsdale, Arizona.

position as Administrative Manager, she reported to the Store Manager.
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Roughly two years before Plaintiff's June 2010 termination, Scott Hewitt becane the

Store Manager at the Lowe’s where she worked. Plaintiff and Mr. Hewitt shared an
Plaintiff alleges that in addition to businessetings, Mr. Hewitt held informal gathering
of other managers and employees in theiceffiMr. Hewitt held many of these gatherin
in her presence.

Plaintiff alleges that at many of these informal sessions, Mr. Hewitt and other
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employees made crude and salacious jokes and discussed sexual topics and devices

accompanying gestures. The conversations often related to products sold at an “ady
where another manager’s wife worked. Mr. Hewitt and others allegedly tried to in
Plaintiff in these conversations. Plaintifachs she required medical treatment for str
eating disorders, indigestion, sleeplessness, and loss of weight as a result of h
environment.

To free herself from the unwanted sexual conversations at work, Plaintiff applieq
transfer to another Lowe’s store. Mr. Hewitt terminated her the day after she interviev

a job at a Lowe’s store in Surprise, Arizona. Plaintiff asserts she was fired for an ¢
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policy violation after following a procedure that had been accepted for years. She believi

that Lowe’s treated her differently than similarly situated male employees by, among
things, selectively enforcing policy violations.

Plaintiff filed a Charge of Discrimination with the Equal Employment Opportu
Commission on August 16, 2010. (1st Am. Compl., Doc. 9, §17.) Plaintiff claims th
timely filed her charge, and that the Arizona Civil Rights Division thereafter issued a N
of Right to Sue. (Id. §22.)

Plaintiff filed suit in state court on Jamyall, 2011. (Doc. 1-1, Exh. 2.) Defendg
removed to this Court on February 2, 2011. (Doc. 1.) Defendant filed a Motion to D
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certain Counts (Doc. 6) on February 8, 2011. Plaintiff never responded to that Motion t

Dismiss, but filed a First Amended Complaint (the “FAC”) on March 4, 2011. (Doc.

The FAC contains the following six claims for relief: sex discrimination; retaliaf
negligent misrepresentation; breach of the covenant of good faith and fair dealing; n¢g
infliction of emotional distress; and inteorial infliction of emotionkdistress. (Doc. 9.
Defendant filed the pending Motion for Partial Judgment on the Pleadings on Mar
2011. (Doc. 11.) Defendant asks for judgment on the pleadings on Plaintiff’s clai
retaliation; negligent misrepresentation; negligent infliction of emotional distress

intentional infliction of emotional distress.
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II. LEGAL STANDARD

Federal Rule of Civil Procedure 12(c) isiffctionally identical” to Rule 12(b)(6). The

same legal standard therefore applies to motions brought under eith&atasso, U.S. e
rel. v. Gen. Dynamics C4 Sys- F.3d - -, 2011 WL 1053366, *11 n.4 (9th Cir. March
2011); Dworkin v. Hustler Magazine, Inc867 F.2d 1188, 1192 (9th Cir. 1989)(“T

~

principal difference between motions filed pursuant to Rule 12(b) and Rule 12(c) is the tim

of filing. Because the motions are functionally identical, the same standard of reviev

applicable to a Rule 12(b) motion applies to its Rule 12(c) analog.”).

The standard for deciding Rule 12(b)(6) and Rule 12(c) motions has evolved since tt

Supreme Court’s recent decisionBiall Atlantic Corp. v. TwombJ\b50 U.S. 544 (2007
andAshcroft v. Igbal- - U.S. - -, 129 S.Ct. 1937 (2009) o survive a motion for failure t

state a claim, a complaint must meet the requirements of Rule 8(a)(2). Rule 8(a)(2) fequir

a “short and plain statement of the claim showing that the pleader is entitled to relief,”

the defendant has “fair notice of what the claim is and the grounds upon which it resis.

Twombly 550 U.S. at 555 (quotingonley v. Gibson355 U.S. 41, 47 (1957)).

Although a complaint attacked for failure to state a claim does not need detailed

factu

allegations, the pleader’s obligation to paw/ithe grounds for relief requires “more than

labels and conclusions, and a formulaic re@tadf the elements @&f cause of action wil
not do.” Twombly 550 U.S. at 555 (internal citations omitted). The factual allegatio
the complaint must be sufficient to raise a right to relief above a speculativeltevBiule
8(a)(2) “requires a ‘showing,” rather than a blanket assertion, of entitlement to

Without some factual allegation in the complaint, it is hard to see how a claimant
satisfy the requirement of providing not only ‘fastice’ of the nature of the claim, but al
‘grounds’ on which the claim restsld. (citing 5 C. Wright & A. Miller, Federal Practic
and Procedure 81202, pp. 94, 95(3d ed. 2004)).

The Ninth Circuit Court of Appeals has applighal to Rule 12(c) motiongafasso
exrel,--F.3d--,2011 WL 1053366 at *11 n.4.
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Rule 8's pleading standard demands ntloa@ “an unadorned, thaefendant-unlawfully-
harmed-me accusation.lgbal, 129 S.Ct. at 1949 (citinffjwombly 550 U.S. at 555). A
complaint that offers nothing more than nalaessertions will not suffice. To survive
motion to dismiss, a complaint must contain sufficient factual matter, which, if accep
true, states a claim to relief that is “plausible on its fa¢gial, 129 S.Ct. at 1949. Faci
plausibility exists if the pleader pleads factual content that allows the court to drg
reasonable inference that the defendant is liable for the misconduct algetausibility
does not equal “probability,” but plausibility requires more than a sheer possibility
defendant has acted unlawfullyd. “Where a complaint pleadfacts that are ‘merel
consistent’ with a defendantl&bility, it ‘stops $ort of the line between possibility ar
plausibility of ‘entitlement to relief.”1d. (citing Twombly 550 U.S. at 557).

In deciding a motion to dismiss, the Court must construe the facts alleged in the co
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in the light most favorable to the drafter of the complaint and must accept all well-pleade

factual allegations as tru&ee Shwarz v. United Stat284 F.3d 428, 435 (9th Cir. 200(
Nonetheless, the Court does not have to accepiea legal conclusion couched as a fac
allegationPapasan v. Allaird78 U.S. 265, 286 (1986). The Court may dismiss a com
for failure to state a claim for two reasons: 1) lack of a cognizable legal theory @
insufficient facts alleged under a cognizable legal theBayistreri v. Pacifica Police Dep/t
901 F.2d 696, 699 (9th Cir. 1990).

[11. ANALYSISAND CONCLUSION

A. Retaliation (Second Claim for Relief)

In her Second Claim for Relief, Plaintiff alleges that Defendant’s actions violateg
retaliation provisions of the Arizona Civil Rights Act (“ACRA”), Title VII, and the A
Discrimination in Employment Act (“ADEA”). As an initial matter, because nothing in
FAC would bring this case within the ADEA — Plaintiff never even mentions her ag
never alleges that she was discriminated against because of her age — the Court V]
Defendant’s 12(c) motion on Plaintiff's ADEA retaliation claim.

Defendant argues Plaintiff’'s claim for retaliation fails as a matter of law because ¢
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not exhaust this claim at the administrative level. Defendant asserts that Plaintiff
mark the retaliation box on her Charge of Discrimination and did not list any retal
conduct in her written description.

Before a plaintiff can bring a Title VII action district court, she first must exhaust k

administrative remedies by filing a chargghamthe EEOC or approjate state agency.

Sommatino v. United States of ABS5 F.3d 704, 707 (9th Cir. 2001). ACRA also requ
administrative exhaustion before a plaintiff can file a claiadden-Tyler v. Maricopa
County 943 P.2d 822, 828 (Ariz. Ct. App. 1997)he administrative charge requirems
“serves the important purposes of giving the charged party notice of the claim and nat
the issues for prompt adjudication and decisioB.K.B. v. Maui Police Dep't276 F.3d
1091, 1099 (9th Cir. 2002)(internal citations omitted).

The Court construes the language of administrative charges with liberality becaus
employees are unschooled in the technicalities of formal pleadirat 1100. But althoug
the Court liberally construes the charge, thergh must at least i fficient to notify the
agency that employment discrimination is claim&bmmatinp255 F.3d at 710.

The Court has subject matter jurisdiction over all allegations that fell within the sc(

the EEOC’s actual investigation or that fall within the scope of an investigatiorn|

reasonably would be expected to grow out of the chaBge.B, 276 F.3d at 1100. The

Court cannot consider allegations of discrimination not included in the administrative (
unless the new claims are “like or reasonably related to the allegations containeq
EEOC charge.”ld. (internal citations omitted). The Court will consider new claims in
complaint to be reasonably related to allegations in the charge to the extent the ney
are consistent with the plaintiffgriginal theory of the casdd. In analyzing whether

plaintiff exhausted allegations not specified in her administrative charge, the Coy
consider: “the alleged basis of the discrimination, dates of discriminatory acts sp
within the charge, perpetrators of discrimination named in the charge, and any loca
which discrimination is alleged to have occurretd”

Plaintiff did not attach her Charge of Discrimination to her FAC, but she referenct
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relies on the charge in the FAC. She relies on the charge by claiming that she timg
it. (Doc. 9 22.) When deciding a motion for judgment on the pleadings, the Cou
consider, without converting the motion to a motion for summary judgment, docu
necessarily relied on in a complaint if the doemt’s authenticity is not in question and thq
are no disputed issues as to the document’s relev&me. Settlement v. Eisenbef&p3
F.3d 1031, 1038 (9th Cir. 2010). The Court therefore may consider under a 12(c) s
the Charge of Discrimination attached as Exhibit A to Defendant’s Reply. (Doc. 18-

But the Court could consider the Charge of Discrimination even if Plaintiff dic

ly file
't ma
ment:

ere

fande
1))

not

reference and rely on it in the FAC because substantial compliance with the presentment

discrimination complaints to an appropriate administrative agency is a jurisdic
prerequisite for a Title VII claim.Curry v. Shinseki356 Fed.Appx. 983, 985, 2009 W
4884329, *1 (9th Cir. December 14, 2009)(citiBgmmatinp255 F.3d at 708). If Plaintif
did not administratively exhaust her retaliation claim, then this Court lacks jurisdictior
the claim. See Sommatin@55 F.3d at 708. In determining its subject matter jurisdict
the Court can look outside the pleadiny4cCarthy v. United States of ArB50 F.2d 558
560 (9th Cir. 19883.

Plaintiff marked the Sex Discrimination box on the EEOC Charge of Discriminatio
did not mark the Retaliation box. The “Particulars” section of her Charge reads,
entirety:

l. | was employed by [Lowe’s] from October 30, 2006 until June 9,
2010. My last position was an Adnsiriative Manager. Since Store
Manager Scott Hewitt, w/m was assigned to my store 18 months ago,
| was subjected to a sexual hostile environment. During manager
meetings and manager’s offices sexual jokes, sexual conversations and

pretended sexual stimulations occurred on a weekly basis. Further,
Hewitt terminated my employment for policy infractions that my male

?lf substantial compliance with administrative presentment requirements werg
jurisdictional prerequisite, the Court would treat the 12(c) motion with regard t
retaliation claim as an unenumerated motiodismiss. In deciding a motion to dismiss {
failure to exhaust nonjudicial remedies, the court may look beyond the pleadings and
disputed issues of factWyatt v. Terhune315 F.3d 1108, 1119-20 (9th Cir. 2003). So,
Court could consider the Charge of Discrimination under that standard as well.
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equal manager, Kenny Childers, w/m, was not subjected too.
Il. 1 believe | have been discriminated against due to my gender and
subjected to a sexual hostile environment in violation of Title VII of the
Civil Rights Act of 1964, as amended.

(Doc. 18-1)(errors in original).

Even construing Plaintiff’'s charge libenrglinothing in it would have led the EEOC
investigate a retaliation claim, and nothing provides notice to Defendant of a retg
claim. The allegations of retaliation found in the FAC are not “like or reasonably re
to the allegations contained in the charge. Nor are the new claims of retaliation cot
with Plaintiff's original theory of the case — sex discrimination and hostile
environment.

Plaintiff's EEOC charge does not include an allegation of retaliation or facts that
support the claim of retaliation she now makes. Her charge to the EEOC was na
scope, focusing exclusively on sex discrimination. The Court therefore finds that P
did not exhaust her retaliation claim at the administrative level and will dismis
retaliation claims under Title VIl and ACRA for lack of subject matter jurisdict8ee Eppg
v. Phoenix Elementary Sch. Djse009 WL 996308 (D. Ariz. April 14, 2009)(holdin
plaintiff did not exhaust his retaliation claim where his EEOC charge made no men
retaliation).

B. Negligent Misrepresentation (Third Claim for Relief)

In her Third Claim for Relief, Plaintiff allegehat Defendant falsely represented to
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that it provides its employees with a professional and positive workplace that does n

tolerate discrimination and that Plaintiff relied on those representations in acc
employment with Defendant. Defendant argues that Plaintiff cannot base a ne

misrepresentation claim on the promise of future conduct.

Arizona recognizes the tort of negligent misrepresentagonloseph’s Hosp. and Megd.

Ctr. v. Reserve Life Ins. Cd42 P.2d 808, 813 (Ariz. banc 1987). A person may be li
for negligent misrepresentation if the person “fails to exercise reasonable ca

competence in obtaining or communicating information and thereby, in the course
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business or employment, provides false information for the guidance of others i

business transactions, causing the recipients of the information to incur damages

they justifiably relied on the false informatior?LM Tax Certificate Program 1991-92 L.IpP.

v. Schweikertl62 P.3d 1267, 1270 (Ariz. Ct. App. 2007)(citBtgJoseph’s Hospi42 P.2d

at 813). A person charged with negligent misrepresentationfraustowed a duty to the

injured party to be liableld.

Even assuming Lowe’s owed a duty to Plaintiff before she worked there, her ne
misrepresentation claim must fail because it relies on representations regarding
conduct. “Negligent misrepresentation requires a misrepresentation or omissi@ctof

A promise of future conduct is not a statement of fact capable of supporting a cl

negligent misrepresentationMcAlister v. Citibank (ArizonaB29 P.2d 1253, 1261 (Ariz.

Ct. App. 1992)(emphasis in original).
Defendant allegedly represented during the hiring process and in its handbook
Plaintiff came to work for Lowe’s, then she would enjoy a professional and po
workplace that does not tolerate discrimination. Plaintiff cannot base her misreprese
claim on Defendant’s representations regarding her future work environment. The
therefore grants Defendant judgment on the pleadings on Plaintiff's Third Claim for F

C. Negligent Infliction of Emotional Distress (Fifth Claim for Relief)

In her Fifth Claim for Relief, Plaintiff alleges that Defendant breached its duty n
create a hostile environment and that Defendant knew or should have known that its
would cause Plaintiff severe emotional distress, which in fact occurred. Defendant
Plaintiff's negligent infliction of emotional distss claim fails as a matter of law because
did not witness an injury to a closely reldgerson and was not within any zone of dan
of bodily harm.

Arizona does recognize a claim for negligent infliction of emotional distress
someone witnesses an injury to a closely related peksok v. Jacksqrb93 P.2d 668, 66
(Arizona banc 1979). The elements of a bystander claim for negligent infliction of emg

distress are: 1) the plaintiff must witness an injury to a closely related person; 2) be
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the zone of danger at the time of the injunyd 3) must suffer mental anguish manifeste

physical injury. Kaufman v. Langhofe22 P.3d 272, 279 (Ariz. Ct. App. 2009). Plainti

0 as
ff

obviously cannot recover under a bystander theory of negligent infliction of emotiona

distress because she has not alleged she withessed an injury to someone else.
But, contrary to Defendant’s assertions, @rgiff does not have to witness an injury

another to state a claim for negligent infliction of emotional distr@ssnn v. Turner745

P.2d 972, 973 (Ariz. Ct. App. 1987)(“[W]e reject the defendants’ contention that a cguse ¢

action for negligent infliction of emotional distress exists only where the plaintiff witng
an injury to another person.”). A cause df@tfor negligentinfliction of emotional distres
also exists if a plaintiff's shock or mental anguish developed solely from a threat
plaintiff's personal security without witnessing an injury to another petgo.he Revised
Arizona Jury Instructions (Civil) 4th Edition lists the following elements for a negli
infliction of emotional distress (direct) claim: 1) the defendant was negligent; 2
defendant’s negligence created an unreasonable risk of bodily harm to plaintiff;
defendant’s negligence was a cause of emotional distress to the plaintiff; 4) the ple

emotional distress resulted in physical injury or iliness.
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Further, courts appear to have expanded the negligent infliction of emotional distres

cause of action to encompass employment cas€zarboun v. City of Chandle2005 WL
2408294, *12 (D. Ariz. September 27, 2005), another employment case, the defg
moved for summary judgment on the plaintiff's negligent infliction of emotional dis
claim, arguing that Arizona courts have not yet recognized the claim in the emplo
context. In denying the motion for summary judgment on that groun@atmuncourt

cited Arizona’s adoption of the Restatement (Second) of Torts 8313.

The Arizona Courdf Appeals noted iBall v. Prentice 781 P.2d 628, 630 n.1 (Ariz.

Ct. App. 1989), that Arizona courts have adopted 8313 of the Restatement. Sect
reads:
(2) If the actor unintentionally causes emotional distress to another, he

IS subject to liability to the other for resulting illness or bodily harm if
the actor
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(a) should have realized that his conduct involved an unreasonable risk
of causing the distress, otherwise than by knowledge of the harm or
peril of a third person, and

(b) from facts known to him should have realized that the distress, if it
were caused, might result in illness or bodily harm.

(2) The rule stated in Subsection (1) has no application to illness or
bodily harm of another which is caused by emotional distress arising
solely from harm or peril to a third person, unless the negligence of the
acrt]or has otherwise created an unreasonable risk of bodily harm to the
other.

RESTATEMENT (SECOND) OF TORTS 8 313 (1965). The Restatement does not put
limitations on the availability of the tort.

Thus, an employer may be liable for negligent infliction of emotional distress f

any

Dr its

termination of an employee under certain circumstances. The Court therefore cannpt gre

Defendant’s Motion for Judgment on the Pleadings on Plaintiff's negligent inflictig
emotional distress claim at this point irethitigation for the reasons urged in Defendar
Motion. Defendant may, if appropriate, move for summary judgment on Plaintiff's neg
infliction of emotional distress claim.

D. Intentional Infliction of Emotional Distress (Sixth Claim for Relief)

In her Sixth Claim for Relief, Plaintiff alleges that Defendant’s actions in creat
hostile work environment, sexually harassing her, and subjecting her to discrimi

conduct were intentional and outrageous and caused her severe emotional and

n of
it's

igent

ng a
hator

phys

distress. Defendant argues that Plaintiff has not alleged extreme and outrageous conduc

Lowe’s or facts sufficient to show that Lo\wentended to cause hdistress or recklessl
disregarded the probability such distress would occur.

The elements of an intentional inflictiarh emotional distress clai in Arizona are: 1
conduct by the defendant that is extreme anchgabus; 2) the defendant either intend

cause emotional distress or recklessly disregards the near certainty that such dist

result; and 3) severe emotional distress occurs as a result of the defendant’s ddimdzigt.

v. Bell Atl. Sys. Leasing Int'l, Inc905 P.2d 559, 562-63 (Ariz. Ct. App. 1995). Plaintiff

must demonstrate that Defendant’s conduct was “so outrageous in character and so

in degree, as to go beyond all possible bounds of decency, and to be regarded as

-10 -

extre

Atroc




© 00 N O O b~ W N P

N NN N N N N NN R R P B R B R R R
0o N o o M W N P O O 0o N OO o B WO DN O O

and utterly intolerable in a civilized communityd. at 563 (internal citations omitted). Th

S

Court must determine whether Defendant’s alleged conduct is sufficiently extreme an

outrageous to state a claim for relief.

Plaintiff has alleged that her Store Manager, Mr. Hewitt, held informal gatherings of

employees in their shared office that often involved sexual talk, jokes, and gesturgs. S

alleges that Mr. Hewitt and other employees sometimes tried to involve her in
conversations without her consent. Oneetimfter a graphic discussion of a sex
lubrication product, Mr. Hewitt suggested tila¢ Plaintiff should try it and laughed whi
the others present produced vulgar soundce$t (FAC, Doc. 9, 11.) According
Plaintiff, on numerous occasions, sexually explicit comments were accompani
simulated sexual acts, including feigned masturbation and oral sex acts. (Id.)
Defendant Lowe’s conduct, Plaintiff alleges that at some point, she “voiced her conc
the Area Human Resources Manager, but only received increased hostile and
retaliatory treatment from Hewitt following that effort . . ..” (Id. 15.)

The Court must determine whether Plaintiff has alleged facts sufficient to state 3
against Defendant Lowe’s either for Lowe’s own actions orresgondeat superidheory
for the actions of Mr. Hewitt. From the outset, the Court notes that in Arizona, “an em
Is rarely liable for intentional infliction of emotional distress when one employee se)
harasses another.Craig v. M&O Agencies, Inc496 F.3d 1047, 1059 (9th Cir. 2007
Mintz, 905 P.2d at 563 (“It is extremely rare to find conduct in the employment conte
will rise to the level of outrageousness necessary to provide a basis for recovery for
of intentional infliction of emotional distress.”).

In Smith v. Am. Express Travel Related Serv, &6 P.2d 1166 (Ariz. Ct. App. 1994
the Arizona Court of Appeals analyzed whether the plaintiff's employer could be held
for the sexual assault and harassment of the plaintiff by her manager who was not h

supervisor. Undaespondeat superipan employer in Arizona is vicariously liable for t
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behavior of an employee only when the employee acts within the course and scope of |

employment.ld. at 1170. An employee acts within the course and scope of his employmer
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if his conduct is “of the kind the employee is employed to perform, it occurs substa
within the authorized time and space limit, and it is actuated at least in part by a pur
serve the [employer].ld.; Ray Korte Chevrolet v. Simmoi&1 P.2d 699, 704 (Ariz. C
App. 1977)(“[A]n employee is acting within the scope of his employment while he is (
any reasonable thing which his employment expressly or impliedly authorizes him tc
which may reasonably be said to have been contemplated by that employment as ne
or probably incidental to the employment.”).

The Smithcourt found that the manager’s conduct in sexually assaulting and har

ntially
pose
[
loing
p do ¢

CeSSc

ASSIN

the plaintiff was outside the scope of the manager’'s employment because his misbehav

and assaultive conduct “was neither the kind of activity for which he was hired nor

actuated, even in part, by a desire to serve [the employ&iaith 876 P.2d at 1170. The

court held that under common law principles, “an employee’s sexual harassment of
employee is not within the scope of employmenid. The court further held that th
employer had not ratified the manager’s condidt.at 1172-73.

In State of Arizona v. Schallgc841 P.2d 1275, 1281 (Ariz. banc 1997), the Ariz(

Supreme Court disagreed wiBmithto the extenEmithsuggested that an employer col

never be held liable for an employee’s sexual harassment of another employe¢.

Schallockcourt outlined four special factual and legal considerations for analyzing th
of agency in supervisory sexual harassment cases:

First, this case involves claims of a managing officer's sexual
harassment of subordinate employees over whom he had power to hire
and fire, promote and demote, instruct and control. This distinguishes
the case from the great majority of cases involving torts committed by
a servant against either a non-employee or co-employee. Language
used in such cases is sometimes inapplicable to cases involving a
managing officer's harassment of a subordinate. . . . Second, the law of
agency governs both commercial relations and master-servant relations.
We must be careful to apply only those rules that pertain to the latter
situation. Third, phrases such as “course and scope of employment”
and “scope of authority” carry the gloss of historical meaning and

was |

Anoth

e

bna

d
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—

e law

3Generally, whether an employee’s tort is within the scope of employment is &

guestion of fact, but is a question of lawhié undisputed facts indicate that the conduct
clearly outside the scope of employme8tnith 876 P.2d at 1171.
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policy considerations much more complex than the words themselves
Indicate. . . . Finally, in determining course and scope in a sexual
harassment case, we must realize that emplcg/ers never adopt
resolutions authorizing sexual harassment. Nor do they grant such
authority in job descriptions or employment manuals. . . . In the absence
of written controls, a firm’s policies set the limits both on what is
tolerated or permitted and on the authority given its supervisors.

Id. at 1282.

TheSchallockcourt found that a supervisor’s sexual harassment of his subordinatg
be in the scope of employment, even though such behavior does not appear to be n
by a purpose to serve the employer, because “[iln fondling the file clerks and of
advancement for sex, [the supervisor] was both serving the master by running the
a task he was explicitly authorized to do — and serving his personal desires. That his
were mixed is of consequence, but the mixed motives cut both wdyat’1283. The cour
noted that even criminal acts may be within the scope of employrterat 1284. Theg
Schallockcourt ultimately held that the supervisor’s harassing actions, even if commif
satisfy his own “aberrant desires,” were part of or incidental to his employment as exg
director. Id.

This case appears more similar§ohallockthan toSmith Plaintiff alleged that a
Administrative Manager, she reported to the Store Manager, Mr. Hewitt, which would
him her supervisor. Mr. Hewitt seemingly had the power to fire Plaintiff because she §
that he terminated her employment on June 9, 2010. However, Schielock Plaintiff
has not alleged any facts that would dentiaite Lowe’s probably had known for years ab
Mr. Hewitt's harassment of female employees.

For purposes of this Motion onfyhe Court will assume that Mr. Hewitt's alleged actig

were in the scope and course of his employtraed therefore that Lowe’s could be he

vicariously liable for intentional infliction of emotional distress if Mr. Hewitt's conduct

extreme and outrageous. The Court must determine whether Plaintiff has alleged st

“The Court does not decide the scope of employment issue here, and the pa|
free to litigate the issue in the future.
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facts to state a claim for intentional infliction of emotional distress against Mr. Hewitt
Court finds that she has not.

Plaintiff has alleged that Mr. Hewitt engagadexual talk and made sexual gesture
her presence and attempted to involve her in some conversations with sexual topics
if true, Mr. Hewitt's behavior certainly was inappropriate, it does not rise to the le
extreme and outrageous. Plaintiff has notgatefacts demonstrating that his conduct \
“so outrageous in character and so extreme in degree, as to go beyond all possible
of decency, and to be regarded as atrocious and utterly intolerable in a civilized comn
Mintz, 905 P.2d at 563. Plaintiff therefore fails to state an intentional infliction of emof
distress claim against Mr. Hewitt for which Defendant Lowe’s could be held vicari
liable.

The Court next analyzes whether Plaintiff has alleged facts sufficient to hold L
independently liable for intentional infliction of emotional distress=drd v. Revlon, Ing.
734 P.2d 580 (Ariz. banc 1987), the Arizona Supreme Court analyzed whether an er
can be held independently liable when ipervisor is found not guilty of intention;
infliction of emotional distress and whether the failure of an employer to take apprg
action in response to an employee’s complaints of sexual harassment by a sup
employee can constitute intentional infliction of emotional distress. The Arizona Su
Court answered both questions in the affirmative.

TheRevloncourt found that the corporate defendant’s repeated, ongoing failure t
any action to stop the sexual assaults and harassment committed by its supervisory €
constituted intentional infliction of emotional distress. 734 P.2d at 586. The Court he
the corporate defendant’s conduct could be characterized as extreme and outrageou
the plaintiff had made numerous managers aware of her supervisor’'s actions &
activities and had done everything possible, both within the announced policies

company and without, to bring the harassment to the company’s attemdioat 585.

The
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Nonetheless, the company ignored the plaiatifi the situation she faced for nearly a year

Id. The Court further found that even if the company did not intend to cause the p
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emotional distress, its reckless disregard of the supervisor’'s conduct made it nearly
that such distress would occud.

Plaintiff alleges that she “voiced her concerns to the Area Human Resources M;j
but only received increased hostile and abusive retaliatory treatment from Hewitt foll
the effort, which caused Plaintiff great concern about the integrity of Lowe’s open
policies.” (FAC, Doc. 9, 115.) Plaintiff doast describe the particular concerns she voi
to the Human Resources Manager. Nor does Plaintiff allege when she spoke with the)

Resources Manager, i.e., whether it was one week or one year before her term

Plaintiff also does not outline what Defend&miwe’s did in respose to her concerng

whether it conducted an investigation. She only states what Mr. Hewitt did in respq
her report.

Even if the Court assumes Lowe’s did not promptly investigate Plaintiff's “conce
Lowe’s alleged conduct was not so extreme as to go beyond all possible bounds of d
Plaintiff's alleged situation :

does not remotely resemble the factsand. There, for nearly a year,
Ford reported to Revlon officials that her supervisor was sexually
harassing her. She also complained about the situation to numerous
Revlon employees. In addition, she told the comptroller in Phoenix, the
personnel manager for the clerical and technical group in the Phoenix
plant, the personnel manager for executives, the director of personnel
at the Phoenix plant, a manager in receiving, a manger of human
resources at the company headquarters in New Jersey, and a corporate
Equal Employment Opportunity specialist. It was a year and month
after the supervisor’s first act of harassment before Revlon censured the
supervisor.

Smith 876 P.2d at 1174.
Plaintiff has not alleged that Defendant Low®sk no action after Plaintiff talked to th
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Area Human Resources Manager. Even assuming that the Area Manager did not gromp

investigate, one isolated failure to investigate does not constitute atrocious and
intolerable behavior. The Court therefore finds that Plaintiff has failed to alleged
sufficient to state an intentional infliction of emotional distress claim against Lowe’s an
grant Defendant’s 12(c) Motion on Plaintiff's Sixth Claim for Relief.

Accordingly,
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IT ISORDERED GRANTING in part andENYING in part Defendant’s Motion fo
Partial Judgment on the Pleadings (Doc. 11). The Court grants the Motion with reg
Plaintiff's Second, Third, and Sixth Claims feelief. The Court denies the Motion wi
respect to Plaintiff's Fifth Claim for Relief.

DATED this 20th day of June, 2011.

-

y James A. Teilborg /
United States District Judge
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