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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Sheila Kinzer, No. CV11-328-PHX-JAT
Plaintiff, ORDER
VS.

Michael J. Astrue, Commissioner of Sogial
Security,

Defendant.

Plaintiff Sheila Kinzer appeals the Commissioner of Social Security’s
“Commissioner”) denial of disability benefitBhe Court now rules on her appeal (Doc. 1
l. BACKGROUND

A. Procedural Background

On May 22, 2007, Plaintiff, Sheila Kinzer, filed an application for disability insur:

benefits under Titles Il and XVIII of the Sociagé&urity Act, alleging a disability onset date

of November 1, 2002. (Tr. at 83). The Commissioner denied benefits on August 14

(Tr. at 49), and Plaintiff requested reconsideration. Plaintiff was again denied on De¢

12, 2007, (Tr. at 54), and she appealed.
On March 26, 2009, Administrative Law Judge (“ALJ”) Norman R. Buls he

hearing on Plaintiff's claim. (Tr. at 24-40). Following the ALJ’s unfavorable decision

(the
4).

nnce

200

emb

d a
(Tr.

at 9-21), Plaintiff appealed to the Appeals Council. After the Appeals Council deniec
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Plaintiff's request for review, (Tr. at 1), Plaihfiled an appeal with this Court. (Doc. 14
Plaintiff argues that the ALJ wrongly failed to (1) consider the evidence of her trg
physicians, (2) properly weigh her self-reported symptoms, and (3) consider thirg
reports. (Doc. 14 at 18-30).

B. Medical Background

).
pating

-part

The Court will briefly summarize Plaintiff's medical history, which is thoroughly

recounted in the record. Plaintiff's medical records, beginning in January 2002,
extensive treatment for low back pain. Indary 2002, Plaintiff was injured in a car accid
and diagnosed with an L4-L5 herniated d{de. at 408). She was subsequently treatec
numerous occasions for pain in her neck, shoulders, and lower back. (Tr. at 270). In
2002, Dr. Matthew J. Ross, a spine specialist, treated Plaintiff for her back pain, whi
forced her to stop working full time as an electrician. (Tr. at 559). By November
Plaintiff again stopped working due to pain, and has not worked since. (Tr. at 202, ]
Plaintiff continued to complain of lower back pain, for which she received num
treatments. In April 2003, Dr. M. Hanna gave Plaintiff sacroiliac joint injections. (Tr. at
99). In June 2003, Plaintiff was under the regular care of orthopedic specialist Dr. |
Escobar, and she showed improved functional capabilities after physical theraj
injections. (Tr. at 191-92). As of October 2003, Dr. Escobar diagnosed Plaintiff with cl
lumbrosacral myofascial pain, sacroiliac joint dysfunction, piriformis syndrome, and n|
lumbo pelvic dysfunction. (Tr. at 188-89). In December 2003, Dr. James Gruft, her tn
pain specialist, noted that she had made significant functional improvements and was
of returning to work, though not as an electrician. (Tr. at 395-96) (noting, for exampl
Plaintiff could now walk a mile). Plaintiff continued to suffer from pain, however,
continued regular treatment. Most recently, she has been treated by Dr. Michael S.

who opined in 2007 that she was disabled prior to 2005. (Tr. at 774).

reflec
PNt

| on
AugL
ch he
P002
1 4).
Brous
198-
Nelsc
Dy ar
Nironi
nedia
eatin
capa
B the
and

Biscc

In her application for benefits and at the ALJ hearing, Plaintiff alleged that she

suffered from low back pain, auto-immune hepatitis, migraine headaches, gastrit

depression, among other ailments. The ALJ found that Plaintiff suffered severe impai
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of low back pain, gastritis, headache, and history of auto-immune hepatitis. (Tr. at 11
Court will not further recount Plaintiff's extensive medical history.
. DISABILITY

A. Definition of Disability

To qualify for disability benefits under the Social Security Act, a claimant must S
among other things, that she is “under a disability.” 42 U.S.C. § 423(a)(1)(E). Th
defines “disability” as the “inability to engage any substantial gainful activity by reas

of any medically determinable physical or nrainnhpairment which can be expected to res

). Tt

how,
e Ac
DN

Sult

in death or which has lasted or can be expected to last for a continuous period of not less tt

12 months.” 42 U.S.C. 8§ 423(d)(1)(A). A person is:
under a disability only if his physical or mental impairment or impairments are
of such severity that he is not only unable to do his previous work but cannot,
considering his age, education, and work experience, engage in any other king
of substantial gainful work which exists in the national economy.
42 U.S.C8 423(d)(2)(A).

B. Five-Step Evaluation Process

The Social Security regulations set forth a five-step sequential process for evajuatir

disability claims. 20 C.F.R. 8 404.1520(a)@ge¢ also Reddick v. Chatéb7 F.3d 715, 72]
(9th Cir. 1998). A finding of “not disabled” at any step in the sequential process will e
inquiry. 20 C.F.R. 8 404.1520(a)(4). The claimant bears the burden of proof at the fiy

steps, but the burden shifts to the Commissioner at the finalResjalick 157 F.3d at 721,

The five steps are as follows:

1. First, the ALJ determines whether the claimant is “doing substantial g
activity.” 20 C.F.R. § 404.1520(a)(4)(i). If so, the claimant is not disabled.

2. If the claimant is not gainfully emplogethe ALJ next determines whether t
claimant has a “severe medically determinable physical or mental impairment.” 20
8404.1520(a)(4)(ii). To be considered severe, the impairment must “significantly limit

claimant's] physical or mental ability to do basic work activities.” 20 C.F.R. § 404.15]

|
nd the

st fol

hinful

he
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Basic work activities are the “abilities and aptitudes to do most jobs,” such as ljfting.
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carrying, reaching, understanding, carrying out and remembering simple instru
responding appropriately to co-workers, and dealing with changes in routine. 20 C
404.1521(b). Further, the impairment must either have lasted for “a continuous peric
least twelve months,” be expected to last for such a period, or be expected “to r¢

death.” 20 C.F.R. 8 404.1509 (incorporated by reference in 20 C.F.R. § 404.1520(a)

ction:
F.R.
hd of

bsult

4)(ii)

The “step-two inquiry is a de minimis screening device to dispose of groundless claims.

Smolenv. ChateB0 F.3d 1273, 1290 (9th Cir. 1996). If the claimant does not have a 4
impairment, then the claimant is not disabled.

3. Having found a severe impairment, the ALJ next determines whethe
impairment “meets or equals” one of the impairments listed in the regulations. 20 C
404.1520(a)(4)(iii). If so, the claimant is found diksad without furthemquiry. If not, before
proceeding to the next step, the ALJ will make a finding regarding the claimant's “re
functional capacity based on all the relevant medical and other evidence in [the] case
20 C.F.R. 8404.1520(e). A claimant's “residual functional capacity” is the most she ¢
do despite all her impairments, including those that are not severe, and any related sy
20 C.F.R. § 404.1545(a)(1).

4. At step four, the ALJ determines whether, despite the impairments, the claim
still perform “past relevant work.” 20 C.F.R. § 404.1520(a)(4)(iv). To make
determination, the ALJ compares its “residual functional capacity assessment . . . V
physical and mental demands of [the clatisd past relevant work.” 20 C.F.R.
404.1520(f). If the claimant can still performettkind of work shepreviously did, the
claimant is not disabled. Otherwise, the ALJ proceeds to the final step.

5. At the final step, the ALJ determines whether the claimant “can make an adju

bever
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to other work” that exists in the national economy. 20 C.F.R. § 404.1520(a)(4)(v). In makin

this determination, the ALJ considers the claimant's “residual functional capacity” a
“age, education, and work experience.” 20 C.F.R. § 404.1520(g)(1). If the claima
perform other work, she is not disabled. & tlaimant cannot perform other work, she v

be found disabled. As previously noted, the Commissioner has the burden of proving
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claimant can perform other worReddick 157 F.3d at 721.

In evaluating the claimant’s disability under this five-step process, the ALJ
consider all evidence in the case record. 20 C.F.R. 8§ 404.1520(a)(3); 20 C.F.R. § 404
This includes medical opinions, records, self-reported symptoms, and third-party rep
20 C.F.R. 8 404.1527; 20 C.F.R. 8 404.1529; SSR 06-3p.

C. The ALJ’s Evaluation Under the Five-Step Process

The ALJ applied the five-step sequential evaluation process using Plaintiff's a
onset date of November 1, 2002 and last insured date of December 31T2Ci15.2). The
ALJ found in step one of the sequential evatraprocess that Plaintiff has not engageg
substantial gainful activity since her alleged onset date of November 1, 2002. (Tr. at 1
ALJ then found Plaintiff to have the following severe impairments through her last in
date: “low back pain; gastritis; headache; and history of auto-immune hepatitis.” (Tr.
Under step three, the ALJ noted that none of these impairments met or medically equ
of the listed impairments that would result in a finding of disability. (Tr. at 16). The ALJ
determined that Plaintiff's residual functional capacity was the ability to perform “th
range of sedentary work.” (Tr. at 16). lopdying this assessment, the ALJ found under §
four that Plaintiff was unabl® perform any of hepast relevant work. (Tr. at 20). In st

five, the ALJ considered the Plaintiff's age, education, work experience, and sedenta

must
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capabilities in concluding that the Plaintiff could perform a number of jobs in the nationa

economy. (Tr. at 20). The ALJ thus concluded that Plaintiff was not disabled.
D. This Court’'s Standard of Review
A district court:

may set aside a denial of disabilthgnefits only if it is not supported by

substantial evidence or ifitis based on legal error. Substantial evidence meansg

more than a mere scintilla but less than a preponderance. Substantial evidenc
is relevant evidence, which considering the record as a whole, a reasonablg
person might accept as adequate to support a conclusion. Where the evidenc
IS susceptible to more than one rational interpretation, one of which supports
the ALJ’s decision, the ALJ’s decision must be upheld.

Thomas v. Barnhart278 F.3d 947, 954 (9th Cir. 2002) (internal citation and quota

omitted). This is because “[t]he trier of fact and not the reviewing court must rg
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conflicts in the evidence, and if the evidence can support either outcome, the court may r

substitute its judgment for that of the ALMatney v. Sullivan981 F.2d 1016, 1019 (9th

Cir. 1992). Under this standard, the Court will uphold the ALJ’s findings if supported by

inferences reasonably drawn from the recBatson v. Comm’r of the Soc. Sec. Adn359

F.3d 1190, 1193 (9th Cir. 2004). However, the Court must consider the entire recgrd as

whole and cannot affirm simply by isolating a “specific quantum of supporting evidgnce.”

Orn v. Astrue495 F.3d 625, 630 (9th Cir. 2007) (internal quotation omitted).
[ll.  THE OPINIONS OF PLAINTIFF'S TREATING PHYSICIANS
A. Legal Standard

“The ALJ is responsible for resolving conflicts in the medical recazdrimickle v.

Comm’r, Soc. Sec. Admjrh33 F.3d 1155, 1164 (9th Cir. 2008). Such conflicts may arise

between a treating physician’s medical opinion and other evidence in the claimant’s
The Ninth Circuit has held that a treatipgysician’s opinion is entitled to “substant
weight.” Bray v. Comm’r, Soc. Sec. Admi&54 F.3d 1219, 1228 (9th Cir. 2009) (quoti
Embrey v. Bower849 F.2d 418, 422 (9th Cir. 19883ge als&SSR 96-2p at 4 (“In man
cases, a treating source’s medical opinion will be entitled to the greatest weight and

be adopted, even if it does not meet theftestontrolling weight.”). A treating physician’

recor
al

ng

y

shot

[92)

opinion is given controlling weight when itis “well-supported by medically accepted clinical

and laboratory diagnostic techniques and is not inconsistent with the other sub
evidence in [the claimant’s] case record.” 20 C.F.R. § 404.1527 (sg@#lso Orpd95 F.3d
at 631. On the other hand, if a treating physician’s opinion “is not well-supported”
inconsistent with other substantial evidencaha record,” then it should not be givy
controlling weightOrn, 495 F.3d at 631.
1. Substantial Evidence

Substantial evidence that contradicts a treating physician’s opinion may be eit
an examining physician’s opinion or (2) a nonexamining physician’s opinion combine
other evidencelLester v. Chater81 F.3d 821, 830-31 (9th Cir. 1995).

In the case of an examining physician, “[w]hen an examining physician relies
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same clinical findings as a treating physician,dffers only in his or her conclusions, tl

conclusions of the examining physician are not substantial evidéhee.495 F.3d at 632

(citing Murray v. Heckley 722 F.2d 499, 501-02 (9th Cir. 1984)). To constitute substg
evidence, the examining physician must providdependent clinicalindings that differ
from the findings of the treating physiciaid: (citing Miller v. Heckler 770 F.2d 845, 84
(9th Cir. 1985)). Independent clinical findings can be either “diagnoses that differ from
offered by another physician and that are supported by substantial evidence, ... or
based on objective medical tests that the treating physician has not herself conditle
(citing Allen v. Heckler 749 F.2d 577, 579 (9th Cir. 198#ndrews v. Shalaleb3 F.3d
1035, 1041 (9th Cir. 1995)).

“The opinion of a nonexamining physician cannot by itself constitute subst
evidence that justifies the rejection of the opinion of either an examining physicia
treating physician.Lester 81 F.3d at 831. Such an opinion is only substantial evider
supported by “substantial record evidendd.”

2. Discounting of a Treating Physician’s Opinion

If the ALJ determines that a treating physician’s opinion is inconsistent
substantial evidence and is not to be given controlling weight, the opinion remains €
to deference and should be weighed accordinthe factors provided in 20 C.F.R.
404.1527(d)Orn, 495 F.3d at 631; SSR 96-2p at 4. These factors include (1) the len
the treatment relationship and the frequency of examination; (2) the nature and exte
treatment relationship; (3) the extent to which the opinion is supported by relevant n|
evidence; (4) the opinion’s consistency with the record as a whole; and (5) whetl
physician is a specialist giving an opinion within his specialty. 20 C.F.R. § 404.15271

If a treating physician’s opinion is not contradicted by the opinion of anc
physician, then the ALJ may discount the treating physisiapinion only fo “clear and
convincing” reasonCarmickle 533 F.3d at 1164 (quotingester 81 F.3d at 830). If 4
treating physician’s opinion is contradicteddmother physician’s opinion, then the ALI m

reject the treating physician’s opinion if there are “specific and legitimate reasons t
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supported by substantial evidence in the recddd.(quotingLester 81 F.3d at 830).

B. Discussion

Plaintiff argues that the ALJ erred in not giving the medical opinions of Dr. Ros
Dr. Biscoe controlling weight in resolving any conflicts in Plaintiff’'s medical record. ([
14 at 18). In the alternative, Plaintiff argues that even if the ALJ properly refused to g
Ross’s opinion controlling weight, the opinion was still entitled to deference and shoy
have been rejected. (Doc. 22 at 4).

The first issue is whether Dr. Ross’s opinions were contradicted by subs
evidence in Plaintiff's medical record. The ALJ discounted Dr. Ross’s opinion, giving
controlling weight, on the basis that “it is not well-supported by the doctor’s treatment
or other objective findings ithe case record.” (Tr. at 17). As Dr. Ross was a treé
physician, the ALJ may discount his opinion only if itis contradicted by substantial evig
See Orn495 F.3d at 631

Dr. Ross treated Plaintiff for her back pain from June 2002 until April 2003. (]
109, 200). In November 2002, Dr. Ross found Pltiitithave tenderness in her right lumQg

muscles and over the right sacroiliac joint and upper gluteal musculature. (Tr. a

Plaintiff reported “significant pain in her low back and right buttock area.” (Tr. at 202).

diagnosed either a herniated L5-S1 disc or myofascial pain due to a piriformis syndrof
stated that “[ijn the meantime | do not thitile patient is capabt& returning to full duty
work as an electrician.” (Tr. at 202). By January 2003, Dr. Ross narrowed his diagn
sacroilitis and myofascial pain, and recommenitietl “the patient remain off work for a
additional month.” (Tr. at 201). On April 22, 2003, Dr. Ross noted that he
recommending additional treatment and that “[ijn the meantime the patient does not
to be capable of working in any capacity.” (Tr. at 200).

The ALJ found substantial contradictory evidence in the treatment records of
examining physicians who provided independent clinical findings, as well as subs
record evidence. Specifically, the ALJ noted the opinion of pain specialist Dr. Gruft

indicated in December 2003 that although Plaintiff was unable to return to her past \
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an electrician, she had significant functional improvement and had “made very
progress.” (Tr. at 18) (citing Tr. at 450-51). The ALJ also noted Plaintiff’'s contempora
medical records, which showed in April 2003 that Plaintiff had “markedly reduced” p
a level of “2-3/10.” (Tr. at 17).

The ALJ also considered the contradicting opinion of Dr. Escobar, a trg
physician. (Tr. at 18). The ALJ considered Dr. Escobar’s September 2003 report,
indicated that Plaintiff was “very happy that she is making some progress,” was w
more, and had improved flexibility. (Tr. at 18) (citing Tr. at 191-92). Additionally, the
relied upon Plaintiff's subsequent treatment records, which showed continuing tre
through 2004, and no further treatment during 2005. (Tr. at 18) (citations omitted).

Plaintiff argues that Dr. Ross’s treatment notes are supported by Plaintiff's
treating physicians, including Drs. Hanna and Biscoe. (Doc. 14 at 20-21). Though P
states that “[tlhere appears to be consensus that Ms. Kinzer’s pain is multifactorial” a
her physicians “consistently treat Ms. Kinzer for low back pain with slight variations in
they consider the etiology of her painid.(at 21), neither the Commissioner nor the A
dispute that Plaintiff suffers from low back pain. Rather, Plaintiff argues that the ALJ

in discounting Dr. Ross’s opinion that “[ijn the meantime the patient does not apped

capable of working in any capacityAccordingly, the opinions of Drs. Hanna and Bisg

do not support the particular opinion of Dr. Ross that Plaintiff places at issue.
Plaintiff additionally argues that the ALJ “must cite an abundance of eviden

justify the crediting of non-examining physician evidence and rejection of treating g

opinion evidence.” (Doc. 14 at 22). However, &lel is required only to point to “specifi

and legitimate reasons that are supported by substantial evidence in the feaomickle

533 F.3d at 1164 (quotingester 81 F.3d at 830). Substartevidence contradicted Dr.

1 The Court notes that Dr. Ross’s phrase “in the meantime” does not necessari
that Plaintiff meets the definition of disability, which requires that the impairment last
least twelve month&ee20 C.F.R. 8 404.1509. Dr. Ross may have opined only that Plg
was disabled as of April 22, 2003, the date of his treatment record. (Tr. at 200).
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Ross’s opinion that Plaintiff was incapable of working in any capacity. The ALJ poin
Dr. Escobar and Dr. Gruft's treatment records, which showed that, though Plainti
unable to perform her past work as an electrician, she had made significant progre
walking more, and was able to lift ten pounds. (Tr. at 17-18).

Though the ALJ did noexplicitly detail his reasons for discounting Dr. RoS

ed tc

ff wa

SS, W

S'S

opinion, itis clear from the record, as discussed above, that the ALJ’s decision was support

by substantial evidence in the record. This Court “may not substitute its judgment for
the ALJ,” Matney 981 F.2d at 1019, and must uphold the ALJ’s findings if supporte

inferences reasonably drawn from the recondals not unreasonable for the ALJ to find [

Ross’s opinion to be contradicted by substantial evidéand,it was not unreasonable for

the ALJ to deny giving controlling weight to Dr. Ross’s opinion.

Although the ALJ did not give Dr. Ross’s opinion controlling weight, the opiy
remained entitled to deference and the ALJ was required to weigh the opinion accot
the factors enumerated in 20 C.F.R. § 404.1527(d). Here, the ALJ decided to entirel
Dr. Ross’s opinion regarding Plaintiff's disabled status, finding instead that Plaintiff
residual functional capacity “to perform the full range of sedentary work.” (Tr. at 16). \
the ALJ’s opinion does not contain an explicit analysis of these factors, it is clear tl

ALJ weighed them in reaching his decision. One factor instructs the ALJ to consid

that
d by
Dr.

nion

ding
y reje
had &
\Vhile
nat th
er th

2 Plaintiff also argues that the ALJ “cherrypicked” the record to obtain this substiantia

contradictory evidence, and that the record as a whole does not contain substantial ¢
that contradicts Dr. Ross’s opinion. (Doc. 14 at 18); (Doc. 22 at 6-7). This Cou
reviewed Plaintiff's reply, (Doc. 22 at 6-7), and finds that the record does not st
Plaintiff's claims. For example, Plaintiff argues that the rehabilitation hospital report
that “Ms. Kinzer can sit a maximum of 40muaies at a time” and that “Ms. Kinzer mu
spread tasks out over the dayd.(at 6). However, the report states only that “[s]tand
time is 20 minutes without rest,” and that “Ms. Kinzer must sptieaske difficultasks out
over the day.” (Tr. at 395-96) (emphasis added) (referring to “activities with prolg
sitting or standing”). To the extent that Plaintiff's argument is valid, it is irrelevant tq
Court's decision. The ALJ’s decision need only be supported by substantial evidence

the Ninth Circuit has said is less than gyorederance and only more than “a mere scintilla.

Thomas 278 F.3d at 954.
- 10 -
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extent to which the opinion is supported by relevant medical evidence, § 404.1527(d)

3), al

in this case the ALJ found that the opinion was not well-supported by objective findipgs i

the record. (Tr. at 17) (“it is not well-supported by the doctor’s treatment notes or
objective findings in the case record”). The nature of Dr. Ross’s opinion also further sy

the ALJ’s decision. Dr. Ross opined as to Plaintiff's disabled status, which is an opin

an issue reserved to the Commissio®see20 C.F.R. § 404.1527(e). While the ALJ \j
S

“review all of the medical findings and other evidence that support a medical

othe
ppor
ion o
I

urce’

statement that [a claimant is] disabled,” a physician’s statement of disability is not bjndin

on an ALJ.Tonapetyan v. Halte242 F.3d 1144, 1149 (9th Cir. 2001) (citidggallanes
v. Bowen881 F.2d 747, 751 (9th Cir. 1989)). The ALJ decided that Dr. Ross’s opinl|

on as

to Plaintiff's inability to work was contradicted by substantial evidence. This Court canno

say that the ALJ’s decision was not suppaitg a rational interpretation of the eviden
Accordingly, the ALJ did not err in discounting Dr. Ross’s opinion.

Plaintiff also argues that the ALJ erred in discounting the opinion of Dr. Biscoe.
14 at 18-19). The ALJ found that Dr. Biscoe’s opinion was not entitled to controlling w
because “it contrasts sharply with the other evidence of record prior to December 31
which renders it less persuasive.” (Tr. at 15). As with Dr. Ross, the issue here is y
substantial evidence in the record contradicts Dr. Biscoe’s opinion.

Dr. Biscoe began treating Plaintiff in August 2007, (Tr. at 781), nearly two years

her Social Security insured status expired on December 31, 2005. Dr. Biscoe oping

Ce.

Doc.
eight
, 20C
heth

5 aftel

d at t

time that Plaintiff was disabled, and repeated his assertion in March 2008, (Tr. at 774

October 2008 (Tr. at 873), and March 2009. (Tr. at 904). In his March 2009 m

assessment, Dr. Biscoe opined that Rifivwas disabled prior to December 31, 2005. (

at 905). Dr. Biscoe did not provide a specific explanation for the basis of his opinion.

The ALJ concluded that Dr. Biscoe’s opinion was not entitled to controlling w

but did not explicitly state a reason for b@nclusion. (Tr. at 15). Nevertheless, the A

pdica

Tr.

pight
LJ

demonstrated specific and legitimate reasons for discounting Dr. Biscoe’s opinion when t

discussed the substantial evidence that cdiated Dr. Ross’s opinion. This evidence, which
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the Court has outlined in its discussion of Dr. Ross’s opinion, includes Dr. Gruft’s tregtmer

records and Plaintiff’'s April 2003 medical records showing markedly reducedSea{fir.
at450-51, 180). It was not unreasonable for the ALJ to rely upon this evidence in find

Biscoe’s opinion not to be entitled to controlling weight.

ng D

The next question is whether the ALJ erred in rejecting Dr. Biscoe’s opinion) As &

treating physician, Dr. Biscoe’s opinion is entitled to deference even if not given controlling

weight.Orn, 495 F.3d at 631. As with Dr. Ross, the Alid not explicitly discuss all of th

117

factors enumerated in 20 C.F.R. § 404.1527(d). However, the Court finds that when tt

whole of the ALJ’s opinion is considered, the ALJ adequately weighed these factors. Th

ALJ systematically reviewed all of Plaintiff's evidence and determined that substantia

evidence contradicted Dr. Biscoe’s opinion. (Tr. at 15-2€¢;alsdTr. at 180-81, 191-92,

209, 450-51). The ALJ also explicitly found that Dr. Biscoe’s opinion was inconsisten

the record as a whole. (Tr. at 15ge als®0 C.F.R. § 404.1527(d)(5).

t with

Although Drs. Ross and Biscoe may provide some mutual support for each ¢ther’

opinions, Dr. Biscoe’s opinion is entitled to even less weight than Dr. Ross’s opinion b
Dr. Biscoe’s treatment of Plaintiff was not contemporaneous with the disability per
issue (prior to December 31, 200Sge Macri v. Chate©3 F.3d 540, 545 (9th Cir. 199
(finding the opinion of a psychiatrist who examined the claimant after the expiration
insurance period to be entitled to less weight than a psychiatrist who condu

contemporaneous exam)ylagallanes 881 F.2d at 754 (ALJ reasonably fou

bcaus
od a
b)
of the
cted
nd

contemporaneous reports more persuasive than a subsequent “conjecture”). Furthermore,

ALJ may reject the “opinion of any physician, including a treating physician, if [the] op

is brief, conclusory, and inadequately supported by clinical findilgeimas 278 F.3d at

nion

957. Dr. Biscoe failed to provide a specific explanation for the records upon which hq relie

in making his opinion of disability. Thushe ALJ not only reasonably denied givi

9

controlling weight to Dr. Biscoe’s opinion, but also reasonably rejected Dr. Biscoe’s opinior

as unsupported by the whole of the record. The ALJ’s decision was supported by substan

evidence.
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Therefore, the ALJ did not err in rejandi the opinions of Drs. Ross and Biscoe §
giving their opinions no weight.
IV. PLAINTIFF'S REPORTED SYMPTOMS

A. Legal Standard

An ALJ must engage in a two-step analysis to determine whether a clain
testimony regarding subjective pain or symptoms is crediiigenfelter v. Astrues04 F.3d
1028, 1035-36 (9th Cir. 2007). “First, the ALJ must determine whether the claima
presented objective medical evidence of an underlying impairment ‘which could reas
be expected to produce the pain or other symptoms allegedat 1036 (quoting@unnell
v. Sullivan 947 F.2d 341, 344 (9th Cir. 1991) (en banthe claimant is not required {
show objective medical evidence of the pain itself or of a causal relationship betwe
impairment and the sympto®molen80 F.3d at 1282. Instead, the claimant must only s
that an objectively verifiable impairment “couleasonably be expected” to produce her p
Lingenfelter 504 F.3d at 1036 (quotir§molen80 F.3d at 1282%kee als®&GSR 96-7p at 2
Carmickle 533 F.3d at 1160-61 (“reasonable inference, not a medically pf
phenomenon”).

Once a claimant has shown that she suffers from an underlying medical impa
that could reasonably be expected to produce her pain or other symptoms, the ALJ th

“evaluate the intensity and persistence of [the] symptoms” to determine how the sym

hnd

nant’

Nt ha

bnab

0
ben th
how

ain.

oven

irmel

enm

ptom

including pain, limit the claimant’s ability to work. 20 C.F.R. § 404.1529(c)(1). In making

this evaluation, the ALJ may consider the objective medical evidence; the claimant’
activities, the location, duration, frequency, and intensity of the claimant’s pain or
symptoms; precipitating and aggravating factors; medication taken; treatments for r
pain or other symptoms; and other factors. 20 C.F.R. § 404.1529(c); SSR 96-7p at

At this second evaluative step, the ALJ may reject a claimant’s testimony reg
the severity of her symptonmly if the ALJ “makes a finding of malingering based
affirmative evidence,Lingenfelter 504 F.3d at 1036 (quotiiRpbbins v. Soc. Sec. Admi
466 F.3d 880, 883 (9th Cir. 2006)), or if the Adbffers “clear and convincing reasons” 1
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finding the clamant to not be credib@armickle 533 F.3d at 1160 (quotirigngenfelter
504 F.3d at 1036).

B. Discussion

In this case, the ALJ found that “the claimant’s medically determinable impairr
could reasonably be expected to causelteged symptoms.” (Tr. at 17). Under the secc
step of the analysis, the ALJ then found that “the claimant’s statements concern
intensity, persistence and limiting effects of these symptoms are not credible to thg
they are inconsistent with the above residual functional capacity assessment.” (Tr. at !
parties dispute whether the ALJ offered “clear and convincing reasons” for his determ
that Plaintiff's self-reported symptoms were not crediBke(Doc. 14 at 23-24); (Doc. 1
at 17).

The Commissioner initially argues that an ALJ need not provide clear and conv
reasons for discrediting a claimant’'stie®ny regarding subjective symptoms, mer
findings “properly supported by the record [and] sufficiently specific to allow a revie
court to conclude the adjudicator rejected the claimant’s testimony on permissible g
and did not arbitrarily discredit a claimant’s testimony regarding pBumihell 947 F.2d
at 345-46 (en banc) (quotation marks and citation omitBechnelldoes not mention a “clea
and convincing” standard, and the Commissioner argues that since no subsequent
court has overturneBunnell? the Bunnellstandard remains the law of the Ninth Circl
(Doc. 19 at 15-16). The Commissioner has previously failed to persuade this Court t
his argumentSeeTropp v. AstrueNo. CV06-606-PCT-JAT, 2012 WL 869444, at *5 (
Ariz. 2012). No Ninth Circuit cases have purported to oveBurmel| but subsequent cas
have merely elaborated on its holding. It is clear that the Ninth Circuit has accepted tk
and convincing standar®ee, e.g.Taylor v. Comm’r of Soc. Sec. Admié59 F.3d 1228
1234 (9th Cir. 2011 asquez v. Astryé72 F.3d 586, 591 (9th Cir. 2002)ngenfelter 504

% Only an en banc court can overturn existing Ninth Circuit precedaited Stateg
v. Camper66 F.3d 229, 232 (9th Cir. 1995).
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F.3d at 1036Reddick 157 F.3d at 7225wenson v. Sullivai876 F.2d 683, 687 (9th Ci
1989).

The ALJ provided clear and convincing reasons for finding Plaintiff's self-repq

prted

symptoms not to be credible, and explicitly stated that his finding on the credibiljity of

Plaintiff's statements was based “on a consideration of the entire case record.” (Tr.

Plaintiff quoted_esterfor the proposition that an ALJ must provide “specific, cogent rea|

of [his] disbelief” and that “[g]eneral findingge insufficient; rather, the ALJ must identify

what testimony is not credible and what evidence undermines the claimant’'s comp
(Doc. 22 at 9) (quotingester 81 F.3d at 834). Here, the ALJ thoroughly and specifig
discussed the objective evidence that undermined Plaintiff's complaedd.r. at 17-20).

With respect to Plaintiff's back pain, the ALJ discredited Plaintiff's testimony b
on numerous treatment notes and objective medical findings, including her “routir
conservative treatment.” (Tr. at 17). Plaintiff argues that the ALJ improperly inferred
Plaintiff’'s conservative treatment, which stemmed from her limited treatment option
Plaintiff was not in significant pain. (Doc. 14 at 23). The Commissioner qtatea V.
Astruefor the proposition that “evidence of conservative treatment is sufficient to dis
a claimant’s testimony regarding severity of an impairment,” (Doc. 19 at 17) (q&aitire
v. Astrue 481 F.3d 742, 751 (9th Cir. 2007)), but fails to note thaPamra, the
“conservative treatment” was mere “over-the-counter pain medicaRanta, 481 F.3d at
751 Here, Plaintiff's conservative treatment consisted of physician-administered inje
(including sacroiliac injections, trochanteric bursittis injections, and iliac spine inject
(Tr. at 17-18).

While the evidence of Plaintiff's injection treatments is not clear and convir
evidence that discredits her testimony, her contemporaneous functional evaluatid
testimony to her treating physicians were clear and convincing reasons for the

discredit her testimony. The ALJ observed tRiaintiff told Dr. Escobar in June 2003 th

she was “very happy that she [was] making some progress,” (Tr. at 18), and that Df.

evidently believed that she was capablevofking in some capacity, though not as
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electrician. (Tr. at 18) (citing Tr. at 399). The ALJ also cited evidence that Plaintiff wal
to lift ten pounds in December 2003 and was making progress in physical therapy. (Tr

More importantly, the ALJ specifically related Plaintiff's testimony to the objective me

5 able
at 1¢

dical

evidence and gave specific, clear, and convincing reasons for discrediting her testimgny. (°

at 19). For example, the ALJ found that though Plaintiff alleged she suffered from che
the medical records repeatedly showed that Plaintiff had normal medical findings. (Tr
19). To the extent that Plaintiff had gastritis or gastroesophageal reflux dss=3e, at
296-97, 215) (prescribing Pepcid and Nexium medication for the conditions
Commissioner correctly notes that “[ijmpairments that can be controlled effectively
medication are not disabling.” (Doc. 19 at 18) (quotWagrre v. Comm’r of Soc. Se
Admin, 439 F.3d 1001, 1006 (9th Cir. 2006)). And the ALJ did not wholly disre
Plaintiff's testimony, but only discredited it to the extent that it was inconsistent
Plaintiff's residual functional capacity, which the ALJ found to include the “ability to s
and walk for two hours in an 8-hour workday.” (Tr. at 16). Thus, the ALJ’'s credil
determination was adequately supported by substantial evidence in the record.
Plaintiff argues that the ALJ erred in stating that “[w]hile [Plaintiff] may have
back pain and discomfort, there was no evidefoerve, muscle or joint damage that co
have caused severe weakness or loss of function.” (Doc. 14 at 28). In support

statement, the ALJ cited to Dr. Ross’s treatment records, (Tr. at 19), which noted

April 2003 Plaintiff performed toe and heel walking with “good strength” and that

“[m]otor strength is full in both lower extremities.” (Tr. at 200). This analysis was impr¢
“[T]he ALJ may not reject subjective symptom testimony . . . simply because therg
showing that the impairment can reasonably producaldéigeeeof symptom alleged.’
Smolen80 F.3d at 1282 (emphasis in original). Here, the ALJ rejected Plaintiff’'s subjg
symptom testimony in part because he found no showing that her back pain and dis
could have reasonably produceavVereveakness or loss of function.” (Tr. at 19) (empha
added). Thus, to the extent that the ALJ relied upon this statement in finding Pla

testimony to be not credible, the ALJ erred. Bstexplained below, this error was harmile

-16 -

5t pai
at 1¢

, the
with
C.
gard
with
tand

Dility

had

ild

of th

that
her

Dper.

IS N

pCtive
comf
SIS

ntiff’s

pSS.




© 00 N O O b~ W N P

N NN N N N N NN R R P B R B R R R
0o N o o M W N P O O 0o N OO o B WO DN O O

The ALJ also considered Plaintiff's daily living activities in his credibility analy
See20 C.F.R. 8§ 404.1529(c)(3)(iBurch v. Barnhart400 F.3d 676, 681 (9th Cir. 2005

SIS.

).

“[l]f a claimant engages in numerous daily activities involving skills that could be transierrec

to the workplace, the ALJ may discredit the claimant's allegations upon making s
findings relating to those activitiesBurch 400 F.3d at 681. In his opinion, the A
“inferred that the claimant maintained a somewhat normal level of daily activity
interaction.” (Tr. at 19). This finding was based upon the Plaintiff's alleged performat
“significant activities each day” and “[shopping] twice a month.” Here, the ALJ failg
make any specific findings as to how Plaintiff's activities, such as occasional gt
shopping, driving, and preparing simple mealsowed particular skills that could |
transferred to the workplace. In fact, the record cited shows that Plaintiff performed g
shopping with her husband and without pushing the cart, unloading the cart, or

groceries in the car. (Tr. at 135). The ALJ did not show that the level of activity

Decifl
| J
and
Nce 0
dto
ocer
De
rocelt
DUttin

[ Was

inconsistent with Plaintiff's claimed limitations, and therefore these activities have liftle, if

any, bearing upon Plaintiff's credibilitfee Reddickl57 F.3d at 722 (“disability claiman

should not be penalized for attempting to lead normal lives in the face of their limitati

[S

DNS”)

see also Vertigan v. HalteP60 F.3d 1044, 1050 (9th Cir. 2001) (“the mere fact that a

plaintiff has carried on certain daily activities, such as grocery shopping, driving a
limited walking for exercise, does not in any way detract from her credibility as to her g

disability”). Accordingly, the ALJ erred in using Plaintiff's daily activities to discredit

car, C
veral

her

subjective symptom testimony without making specific findings as to how those acfjvitie:

were inconsistent with her claimed limitations.
Such legal error is harmless, however, if the ALJ’'s decision remains legally

despite the errolCarmickle 533 F.3d at 1162. Here, the ALJ’s decision remains leg

valid

jally

valid. The ALJ discredited Plaintiff's testimony based on several reasons, and his “remainir

reasoning and ultimate credibility determination were adequately supported by sub
evidence in the recordld. As discussed above, the ALJ provided clear and convin

reasons for finding Plaintiff not to be credible. The ALJ correctly discredited Plain
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testimony as long as his decision rests upon at least one legally valid reason; it d
matter if his decision also rested on two legally invalid reasons. Thus, the although t
erred in discrediting Plaintiff's testimony (1) based upon a lack of showing that Plai
impairments could reasonably produce the severity of pain alleged and (2) base
Plaintiff's daily activities, the ALJ’'s decision to discredit Plaintiff's testimony was led
valid.
V. LAY WITNESSES

A. Legal Standard

In determining whether a claimant is disabled, an ALJ must consider lay w|

testimony regarding the claimant’s inability to woBkuce v. Astrugb57 F.3d 1113, 111

oes |
he Al
ntiff's
d up
ally

tnes:

b

(9th Cir. 2009) (citingStout v. Comm’r, Soc. Sec. Admib4 F.3d 1050, 1053 (9th C:L:
ony

2006));see als®?0 C.F.R. § 404.1513(d). An ALJ cannot disregard lay witness testi
without commentBruce 557 F.3d at 1115 (citingguyen v. Chaterl00 F.3d 1462, 146
(9th Cir. 1996)), but may do so only upon gobrg specific reasons that are “germans
each witness.td. (quotingNyugen 100 F.3d at 14675tout 454 F.3d at 1054. When &
ALJ errs in failing “to properly discuss compat lay testimony favorable to the claima
a reviewing court cannot consider the error harmless unless it can confidently conclt
no reasonable ALJ, when fully crediting the testimony, could have reached a di
disability determination.Stout 454 F.3d at 1056.

B. Discussion

/
to

N

nt,

ide tf

ferer

In this case, the ALJ failed to properly discuss lay testimony favorable to Plaintiff.

Plaintiff's husband completed a third-paftyiction report in June 2007. (Tr. at 115). T
ALJ twice cited to this report in his opinion, but only cited to those portions which
favorable to a finding of non-disability. (Tr. at 17, 19) (“The claimant’s husband reporte

the claimant is capable of bathing and grooming, preparing simple meals, driving

walking, shopping, watching television, spending time withoutrethend talking on the¢

he
were
d tha

a Cca

v

telephone.”). The ALJ failed to specifically discuss the husband’s testimony that Plaintif

b1

“can not walk much,” “has problem . . . gitfj for long,” “can not walk up or down stairs

-18 -
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ramps,” and can walk only the “length of [a] house” before having to stop and rest.

115, 120). The ALJ then disregarded this testintortlge extent that he found it inconsistg

(Tr.

bNt

with Plaintiff's residual functional capacity assessment, (Tr. at 17, 19-20), but did no

specifically comment on his reasons for so doing. This was legal @e®Brucegs57 F.3d
at 1115 (lay testimony “cannot be disregarded without comment”).

However, the Court concludes that no reasonable ALJ, even if fully creditin
testimony, could have reached a different disability determination. Plaintiff's hus
described limitations and disabilities in his report that are very similar to, and consistef
those which Plaintiff described in her rep&ee(Tr. at 132-40). This Court concludes tf
the ALJ’s decision to discredit Plaintiff's testimony was supported by substantial evic
and since Plaintiff's husband’s testimony is consistent with Plaintiff's testimony, it w
be reasonable for an ALJ to disregard Plaintiff’'s husband’s testimony as well. Mor
Plaintiff's husband filed his report in June 2007, nearly two years after Plaintiff's last in
date of December 31, 2005. (Tr. at 115). His testimony is inconsistent with Plai
medical records from the relevant time period, such as the December 2003 report f
Gruft which showed Plaintiff as able to “cliBdlights of stairs,” (Tr. at 395), and Plaintiff
own testimony.See, e.q.(Tr. at 191-92). If Plaintiff's husband’s testimony were fu
credited, at best it corroborates Plaintiff's testimony regarding her condition in June
But the ALJ properly discredited Plaintiff's testimony. Therefore, the ALJ’s errg
disregarding Plaintiff's husband’s testimony was harmless.

VI. CONCLUSION

The Court finds that the ALJ did not err in denying controlling weight to,
ultimately rejecting, the opinions of Plaintiff's treating physicians. The Court finds th3
ALJ gave clear and convincing reasons, based upon substantial evidence in the re
finding Plaintiff's subjective symptom testimony to not be credible, and to the extent tf
ALJ erred in offering additional justifications for discrediting Plaintiff's testimony, g

error was harmless. The Court finds thatAhd erred in failing to provide specific reaso
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for disregarding the testimony of Plaintiff's husband, but such error was harmless becau
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17
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19
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28

his testimony, if credited, could not have lead a reasonable ALJ to a finding of disat
Accordingly,
IT IS ORDERED affirming the Commissioner’s denial of benefits.
DATED this 12th day of April, 2012.

-

y James A. Teilborg /
United States District Judge
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