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WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Jerry L. Richards et al., No. CV-11-368-PHX-SMM
Plaintiffs, MEMORANDUM OF DECISION AND
ORDER
VS.

Del Webb Communities, Inc., et al.,

Defendants.

Del Webb Communities, Inc., et al.,
Third-Party Plaintiffs,

VS.

Uponor, Inc., et al.,

Third-Party Defendants.

Before the Court is Defendants’/Third-Pahaintiffs’ Motion to Dismiss Plaintiff's
Complaint for Mootness. (Doc. 359.) ThirdrBeDefendants have joined with the motig
(Doc. 361.) Plaintiff has responded (Doc. 3&&fendants have repti€Doc. 365), and thg
Court heard oral argument on the matter obr&ary 4, 2013. The Court will grant th
motion and dismiss Plaintiff's case.

BACKGROUND

This case concerns a putative class of émnners, proposed to be represented
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Plaintiff Jerry Richards, tno purchased homes in therSCity Grand development in

Surprise, AZ. (Doc. 1.) These homes weudt and sold by Del Webb Communities, In

Del Webb Home Construction, Inc. (colieely “Del Webb”), Pute Homes Inc., Pulte

Home Corporation, and Pultegrouglicollectively “Pulte”). (Id) Plaintiff asserts that th
plumbing systems in these homes are comiged because the brass fittings manufacty
by third-party Uponor, Inc. (“Uponby, are deteriorating. Plaiiff alleges that Defendant
breached implied contractual warranties by installing these defective systems.

Plaintiff initiated this lawsuit on Febrona24, 2011, and DalVebb and Pulte late
successfully moved to implead variousrihParty Defendants including Uponor, Ampg
Riggs Plumbing, Inc. (“AmPam Riggs”), Pratte Building Systems, LLC, Pratte Develof
Company, Inc., and Pratte l[dong Company, LLC, (collectively “Pratte”), who Del Wel
and Pulte asserted may also be liabteafty damages. (Doc. 26; Doc. 36.)

On September 5, 2012, the Codenied without prejudicelaintiff's first motion for
class certification, finding that Plaintiffproposed class included members who lac
standing due to Arizona’s Stdie of Repose, A.R.S. § 12-58( (Doc. 290 at 14-15.) Th
Court granted Plaintiff until Nowvaber 9, 2012 to file a secontbtion for class certificatiof
containing a proposed class of members whose implied warranty of workmansh
habitability claims are not Ib@d by Arizona’s Statute of Rese, A.R.S. 8§ 12-552(A). (M
This deadline was later extended by s@pioin to December 7, 2012. (Doc. 323.)

On December 5, 2012, Plaintiff filed his ‘¥on to File First Amended Complait
and Motion to Substitute Class RepresengatiDoc. 334.) Then, on December 7, 20
Plaintiff filed his Second Motioto Certify Class. (Doc. 337.)

In Plaintiff’'s Motion for Leave to Fild=irst Amended Complaint and Motion
Substitute Class Representative, he seeke limeamend his compldito substitute Rober
Grimes as the named plaintifidhproposed class representative in Plaintiff's place. Pla

states that he sold his homeNovember, 2012, and thusis longer a member of the cla
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and cannot be a representative. Grimesauristher resident of the Sun City Grand

development, and Plaintiff asserts that Gricasstep into the shoekclass representative.
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(Doc. 334).

Plaintiff's Second Motion for Class Certifition seeks to address the Court’s pfi

order denying class certificati without prejudice due to ¢hstanding problems with th
previously proposed class. aititiff proposes a new class defion of: “current owners o
Sun City Grand homes in thetZof Surprise, in the Countyf Maricopa, within the Stat;
of Arizona, who did not buyheir homes directly fronDefendants, and whose hom
contain a F1960 Uponor yellowrass plumbing system, arade currently within all
applicable statutes of limitation anebose (A.R.S. 8 12-552(A)).” (Doc. 337.)

On December 12012, the Courheld a telephonic hearing with the parties at

or

e

1%

eS

the

behest of Defendants. At the hearing, Dfelbb requested leave to delay filing its response

to Plaintiff’'s second motion for class certifimmn. Del Webb requested leave to instead
a Motion to Dismiss Plaintiff's complaint dihe grounds that by seily his home, Plaintiff's

interest in the case had expirand he had no standing tontinue the suit. The Cou

granted Del Webb’s request, aset forth a revised schedule the briefing of this issus.

(Doc. 351.))

Now, Defendants file this Motion to Brniss Plaintiff's Complaint for Mootness.

(Doc. 359). In this motion (as well as in their Response to Plaintiidson to amend thg
complaint and substitute the class represimefa Defendants argue that Plaintiff Jel

Richards, the only named plaintiff in thisse, has no standing tontinue this suit

Defendants contend thiay voluntarily selling his home iNovember of 2012, prior to the

filing of his motion to amend and his second motion to certify class, Plaintiff mootéd
claim and the suit must therefore be dismissed.
LEGAL STANDARDS
Atrticle 11l of the Constitution limits the jurisdtion of the federal courts to “case

or “controversies.”_U.Sarole Commission v. Geragh#45 U.S. 388, 396 (1980). Tk

mootness doctrine is embedded in the cas®oiroversy requirenmg¢, and mandates thi
“an actual, ongoing controversy exist at all segf federal court proceedings.” Pitts
Terrible Herst, InG.653 F.3d 1081, 1086 (9th Cir. 201 Mlootness has been described
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“the doctrine of standing set in a time frameeThquisite personal interest that must e
at the commencement of the litigation (stagglimust continue tbughoutits existence
(mootness).”_Geraghityi45 U.S. at 397.

Normally, when events sulmpgent to the filing of a case resolve the dispute betw

the parties, the court “muslismiss the case as moot,chase ‘[w]e do not have the

constitutional authority toetide moot cases.” Pitt653 F.3d at 1087, quotingoster v.
Carson 347 F.3d 742, 747 (9th Cir. 200@)ternal citations omitted).

Special rules may apply in the cert of class actions, however. Ith Sosna v.
lowa, the Supreme Court held that a class action is not rendered moot when the
plaintiff's individual claim is mooted aftea class has been duly certified. 419 U.S.
(1975). Thus, an Article Illantroversy “may exist . . . bgeen a named defendant an
member of the class represented by the naactiff, even though the claim of the nam
plaintiff has become moot.” It 402.

Moreover, when a plaintiff's claim on thmerits is “
evading review, the named plaintiff may litigathe class certification issue despite los

his personal stake in the outcome of the litigation.” Geradgty U.S. at 398. Therefor

capable of repetition, ye

Xist

een

“where the named plaintiff does have a persetalde at the outset of the lawsuit, and where

the claim may arise again with respect tat tplaintiff[,] the litigaton then may continug
notwithstanding the named plaintiff's cuntdack of a personal stake.” Iélowever, when
there is no chance that themed plaintiff's expired claim will reoccur, “mootness can s
be avoided through certification of a classopto expiration of the named plaintiff’
personal claim.”_Id.
DISCUSSION
Defendants argue that when Plaintiff shld home in November of 2012, his cla

against them became moot because the homkisvasly connection to the litigation. (Do

359 at 3.) Thus, Defendants contend flaintiff has no ongoing psonal stake in the

outcome of this suit, and the Couortist dismiss theomplaint. (Id) Plaintiff responds by

arguing that the case is not mdo¢cause pursuant_to Geraghémaintains the procedur
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right to represent the class despite the ekipmaof his individual claim. (Doc. 363 at 4.

Geraghty however, does not support Plaintifisgument. That case arose from a

class action complaint filed by Geraghty, spner who had been gied parole and the
challenged the constitutionality of the fedegpakole guidelines. 448.S. at 393. The

district court denied Geraghty’'s motion fdass certification and then granted summ

judgment against him on the mefshis individual claim._Id.Geraghty appealed both the

-

L

[ary

denial of certification and th@ecision on the merits to the Third Circuit Court of Appegals

— but while his appealias pending Geraghty was releas®n prison, thus mooting hi

individual claim. _Id.at 394.

5

The Court of Appeals concluded that the &tign was not moot, reversed the distfict

court’s judgment, and remanded the case fdh&x proceedings to evaluate the possibi
of creating subclasses. Idhis ruling was based on theasening that if Geraghty’s clas
had been certified by the digtricourt, mootness of higersonal claim would not hay

rendered the entire controversy moot purst@the Supreme Cots ruling in Sosna Id.

Thus, the court of appeal®mcluded that if the districtourt had erroneously denig¢

Geraghty’s certification motion, and the distgourt then on remand granted certificatig
Geraghty’s certification would “relate back” taetdate of the original denial of the motig

prior to the mooting of his claim, therefore preserving jurisdiction. Id.

lity
5S

e

The U.S. Supreme Court thus took up Geragtitiyis procedural posture, and framied

the issue as: “whether a trial court’s demfil motion for certification of a class may
reviewed on appeal after the named pl#fistpersonal claim has become ‘moot.” lat
390. The Court affirmed the Third Circuit'®dsion, noting that a @intiff who brings a
class action presents two distinct issuesdaplution: (1) the clan on the merits, and (2
the claim that he is entitldd represent a class. &t.402. Therefore,[tlhe denial of class
certification stands as an adjudicatiminone of the isses litigated.” 1d, citing Deposit
Guaranty Nat. Bank, Jackson, Miss. v. Rogdi5 U.S. 326, 336 (1980).

The Court held, therefore, that “antiaa brought on behalf of a class does

become moot upon expiration of the namednpiffis substantive claim, even though clg
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certification has been denied.” k. 404. However, this hdihg was explicitly “limited to

the appeal of the denial of thkass certification motion.”_ldat 404. As the Third Circui
later noted, the_Geragh@ourt, “[rlecognizing the potentidreadth of this theory o

17k

third-party standing,” “took pains tamit” the holding’s application:

If Geraghty had lacked andividual grievance
with the prison system when he moved for class
certification, only the claims of absent “class”
members could have supplied the requisite
controversy. To allow a motion to proceed on
that basis would eliminatthe long-standing rule,
reaffirmed in Geraghty, that the parties must have
a “legally cognizable interest in the outcome™ at
all stages of the litigation. Therefore, the
Geraghty Court made clear th#tte named
plaintiff's attempt to rpresent the class was
Justifiable only because, #te time he moved for
class certification, he possessed an interest in the
outcome of the case

Lusardi v. Xerox Corp.975 F.2d 964, 975 (3rd Cir. 199@hternal citations omitted

(emphasis added).
Thus,_Geraghtyloes not stand for Plaintiff's assen that his claim of a procedur
right to represent a classassufficient personal stake in the litigation for the purpos

filing a new motion for class certification or a motion to amend the complaint. R

Al
e of

hther

Geraghtyallows only that a namedaphtiff whose claim becomes moot after denial of class

certification retains standing to aged the district court’s denial.

Here, Plaintiff sold his home in Novenbh2012, prior to filing his second motion f¢
class certification or his motion to amene ttomplaint to substitute Robert Grimes
proposed class representative. Thus, Bfaanindividual claim against Defendants wyg
already moot, divesting the Court of juiisiton over the suit, and necessarily over &
motions Plaintiff might file from that point on.

Plaintiff further contends, however, thedite “capable of feetition, yet evading
review” exception to the mootnedsctrine applies in this caaad prevents dismissal of th
action. (Doc. 363 at5.)

As discussed above, thisa@ption allows that somelaims “are so inherently

-6 -

e




© 00 N O o B~ W N P

N NN NN NN NDNR R R PR B B B R R
0o N o o M W DN P O O 0o N o oA wWwWDN O

transitory that the trial couwill not have even enough tinte rule on a motion for clas
certification before the proposed represewtés individual interest expires.” Pifts§53 F.3d
at 1091. Inherently transitogtaims are “those that will cexinly repeat as to the clas
either because ‘[t]he individlaould nonetheless suffer repeated [harm]’ or because
certain that other persons similarly sieditwill have the sameomplaint.” _Id. Thus, the
exception is applied in these contexts in ordenvtud “the spectre glaintiffs filing lawsuit
after lawsuit, only to see their claims medtefore they can be resolved.” Id.
Plaintiff contends that this exceptiopmies because during the pendency of

action, the Arizona Supreme Court’s demmsin Albano v. Shea Homes Ltd. P’shigld that

class action legal tolling does reyiply to Arizona’'sconstruction defecttatute of reposs.

227 Ariz. 121, 127 (2011). Thus, the claims of the proposed class members in th
(other homeowners in Sun City Grand), wolbédsubject to expiten under the statute g

repose if this action is dismigband they were unable to fa@other class action within th

statutory period. Therefore,dhtiff contends, this claim igansitory by its very nature.

(Doc. 363 at 5.)
Defendants disagree, arguingtihome ownership is noaimsitory, and the cause
mootness here was “not thetual passage of time, or even circumstances outsid

Richards’ control.” (Doc. 359 at 6.) RathBraintiff voluntarily chose to sell his home, a

makes no showing that he maydubject again to the same injuowthat claims such as hjs

repeatedly evade review.

Defendants’ argument on this point is mooenpelling. Plaintiff has the burden

showing that an exceptioim the mootness doate applies. See Johnson v. Rang¢

Santiago Cmty. Coll. Dist623 F.3d 1011, 1021 (9th Cir. 201®laintiff cannot meet tha

burden here, because as Defeniggoint out, his choice to sell his home does not ser

make claims of this kind “inherently transitory.”

S,

‘it is

his

IS ca
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Plaintiff's third main argument is théte Court should consider his second class

certification motion before takg up any standing issues. d® 363 at 4-5.) Plaintif

contends that, “assuming the Court does ndtgiant Plaintiff's motbn to substitute Robe
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Grimes as class representative and motion enarhis Complaint,” class certification issu
should be decided before Afleclll standing issues._(Id.In support of this propositior
Plaintiff cites only to Ortiz v. Fibreboard Corp27 U.S. 815, 816 (1999).

However, Plaintiff's reliance on this casenssplaced, as it does not hold that “wh¢
both standing and class certification issuespaesented concurrently, the district co
should address class certification first,” Risintiff claims. (Doc. 363 at 5.) Rathe

Plaintiff's cited portion of Ortizrelies on Amchem Bds., Inc. v. Windsgia case in which

the Supreme Court upheld the appeals codgtssion to deny clas=ertification prior to
delving into standing issues in order @& unnecessary constitutidrmpuestions of Article
lll standing. 521 U.S. 591 (1997). As Deflants rightly point out, neither Ortinor
Amchemon which it relies, stand fahe proposition that a distticourt may certify a clas
in order to cure issues of standing. (Doc. 365 at 8.)

Plaintiff also claims, in a footnote asidleat he “possesses a claim for diminutior

value for damages during the time he ownedshin City Grand home.” (Doc. 363 at 4

4.) Plaintiff fails to cite to any supporg authority for this proposition, however.

Moreover, as Defendants note, neither Ritfii;m motion to amend the complaint ar]

substitute the class representative, nor hisrsenotion for class certification, assert 3

claims on behalf of former Sun City Gramaimeowners. (Doc. 365@f Defendants argue

therefore that even if Plaintiff were alile make a prima facie showing of a claim {
diminished value in the home Iseld, that interest would ngfive Plaintiff the right to
represent a class of current Sun City Grand homeowner$. (Id.

Certainly, Plaintiff has failed to support lsisrsory assertion that his personal intel
in this case is no longer modtie to his alleged claim forrinution in value. Nor doe
Plaintiff attempt to explain how such anéarest, even if extant, would suffice under R
23 Fed. R. Civ. P. for his representatiomaiass of current Sun City Grand homeown
Therefore, the Court finds Plaiff's argument here without merit.

Finally, the Court notes that Plaintiff bflie states that “Rol# Grimes has move(

to substitute into the action, and he is @arel to move to intervene if that becon
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necessary. Seeg, Kennerly v. United Stateg21 F.2d 1252, 1260 (9&ir. 1983).” (Doc.

363 at4.) Thus, Plaintiff appesaiio suggest that in the evéimat the Court finds Plaintiff’s
individual claims mooted and is inclineddismiss, a motion to tervene by Grimes coul
serve to prevent dismissal of the suit.

This contention isot directly sipported by Kenner|ynor does Plaintiff offer any
explanation as to why Grimes would be a prapeervenor in this suit in any event.
Kennerly, the district court had neih granted nor denied a motion for class certificat
and thus when the Ninth Cuit reversed the districtocirt’s decision on the merits,
remanded to the district court “for considgon of possible inteention by other membe
of the putative class.” 721 F.2d at 12@0s unclear from th opinion in Kennerlyvhether
there was a pending motion for class certificatiothe district court — but it is clear th

“[tlhere was neither a denial of class cectfiion nor a formal certification order,” ldt

1260 n.3. Thus, Kennerlg distinguished from the present case, where the Courg

already denied Plaintiff's class certificatiorotion, and there was new motion for clas
certification pending at the time Plaintiff's claim became moot.

In any event, the Kennerlyourt merely instructed éhdistrict court on remand t
considemwhether other putative class members migtvie relied on the plaintiff's asserts
representation of the clasmd thus whether interventidmy one of thosenembers would
be appropriate. ldat 1260. As the court in Sze v. IN&er noted, the reliance consider
in Kennerlywas the putative class members’ poteméBhnce on the “relation back” of the
claims to the date that themad plaintiff filed its motion foclass certification, which ha
not been ruled on by the districiwrt. 153 F.3d 1005, 1010 (9th Cir. 1998).

Here, Plaintiff admits that class auri legal tolling does not apply to Arizona
construction defect statute m#pose, pursuant to AlbangDoc. 363 at 5.) Plaintiff als

states that Robert Grimesoight his own individual claim agnst Defendants in a current

pending state court case (Ash, et al. el Webb Communities, Inc., et al.

CV2012-006568), “within all applable statutes of limitation and repose.” (Doc. 36

Thus, even were there a pending motion faslzertification before Plaintiff's claim wel
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mooted, Grimes has no need to rely on a potenékation back” in order to maintain hi

individual claim against Defemghts, nor could he so retiue to the decision in Albang

And, as has been repeatedly noted, therenw@a&nding motion for class certification in thi

case at the time Plaintiff’'s claims became mddterefore, Plaintiff’'s argument that Grim
would be a proper intervenor lacks support.
CONCLUSION

On November 12, 2012, when Plaintiff sbid home, he mooted his claims in t

NiS

case, which rested on allegations of anticipai@muage to the home based on the use of the

yellow brass fittings. As of that date, Plaintifas without standing in ihcase to make hi
motion for class certification or his motion amnend the complaint to substitute Richi
Grimes as class representative. No class kad bertified in this case, and thus the C¢
cannot substitute a class representativdiclarlll standing requirements demand that

named party’s interest in the case be ongthingughout the litigatiorand because no cla

had yet been certified when Plaffii claim becamanoot, the Sosnaxception for clas$

actions does not apply.

Under GeraghtyPlaintiff does still retain standing &m extent — that is, the standi
to appeal the Court’s decision denying histfireotion for class certification. Howeve
Geraghtys holding is clearly limitd to such an @peal, and does not stand for t
proposition that Plaintiff can forward a new tiom for class certifiation or a motion tg
amend his original complaint, now thatshindividual claim is moot. Nor does tt
“inherently transitory” excepdin to mootness apply, as ctmstion defect claims are n(

of a type “repetitive yet evaag review.” Plaintiff chose tsell his home, which was h

S
hrd
purt
the
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e
Dt

S

connection to this suit. Now that his claisrmoot, the Court has no jurisdiction over the

suit, and it must be dismissed.

Accordingly, for the foregoing reasons,

IT ISHEREBY ORDERED granting the motion to dismiss. (Doc. 359.) T
Clerk of Court shaltlismisswith preudice all claims in this matter.

ITISFURTHER ORDERED dismissingasmoot all pending motions in this cas
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(Doc. 331; Doc. 332; Doc. 334; Doc. 337.)

IT ISFURTHER ORDERED that the Court shall retajarisdiction in this case fo
the limited purpose of enforcing the proteetrder entered on 30, 2012 (Doc. 255)
as modified on February 6, 2013 (Doc. 371).

DATED this 8" day of February, 2013.

T howmiln

AT Stephen M. McNamee
Senior United States District Judge
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