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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Michael Russo, a single man, No. CV 11-393-PHX-JAT
Plaintiff, ORDER
V.

Manheim Remarketing, Inc., a Georgla
corporation f/k/a Manheim Corporate
Services, Inc.,, a subsidiary of Cox
Enterprises, Inc., a Delaware Corporation
Cox Enterprises, Inc., a Delaware
corporation,

Defendats.

Pending before the Court are (1) MamhdRemarketing, Inc.’s Motion to Strike
Plaintiff's Jury Demand (Doc. 28), (2) Cox E€nprises, Inc.’s Moon to Dismiss for
Lack of Jurisdiction and Failure to StateClaim on Which Relief can be Granted (Do
39), and (3) Plaintiff's Motion for Leave to Amend Second Anexd Complaint (Doc.
51)! The Court now rules on these Motions.

l. BACKGROUND

A. Procedural Background

! The Court notes that Plaintiff has failemlsend this Court courte%y copies that
ministrative

are required by the District of Arizonadgktronic Case Filing (CM/ECF) A
Policies and Procedures Manual and Ldale of Civil Procedure 5.4SeeManual § I,

1 D(3); LRCiv 5.4. The Parties are remidd#hat courtesy copies for the Court af

required with regard to certadocuments and, in the futui@| Parties must comply with
all Local Rules of Civil Procedure and the CM/ECF Admnasve Policies and
Procedures Manual.
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On October 8, 2010, Plaintiff filed First Amended Complaint (“FAC”) in
Maricopa County Superior Court, wh was served on Defendant Manhei
Remarketing, Inc. (“Manheim”) on February 2011. (Doc. 1). In his FAC, Plaintiff
asserted claims for wrongful termination violations of the Arizona Employmen
Protection Act and Arizona Resad Statutes section 23-189seq (“AEPA”). (Id.). On
March 1, 2011, Defendant Magim removed the case to tlestrict Court of Arizona
based on diversity of citizenship puratito 28 U.S.C. 88 1441 and 1332d.). Plaintiff
did not include a jury demand in his origir@mplaint or in the FAC. On March 8
2011, Manheim filed an answtr the FAC. On April 14, 2011, Plaintiff and Defenda
Manheim agreed, in the Partie®int Proposed Case ManagemPBlan, that a jury trial
was not requested. (Doc. 12 at 8).

On July 8, 2011, after the parties reatjaged in some discovery, Plaintiff move

M

U

d

for leave to amend the FAC to add new claims under the Family and Medical Leave A«

(“FMLA”) and to add Cox Enterprisdagc. (“Cox”) as a Defendant. Plaintiff's propose
Amended Complaint coained a jury demand, though meention of thischange was
made in Plaintiff's Motion tcAmend. (Doc. 21). The Caugranted Plaintiff leave to
amend. (Doc. 24). In its Order granting leawa@amend, the Court noted that, if Plainti
included a new jury demand in the amendedplaint, Defendant Manheim would b
given an opportunity to file a Motion tetrike the newly added jury demand.

In addition to the wrongful terminain claim against Defendant Manheim, th
Second Amended Complaint (“SAC”) allegddtht Defendants Manheim and Cox failg
to give Plaintiff notice of his rights as reqed by the FMLA and wangfully terminated
him in violation of the FMLA. On Novembdr, 2011, newly added Defendant Cox file
a Motion to Dismiss for lack of personal jgdliction pursuant to Eeral Rule of Civil
Procedure 12(b)(2) and for faiki to state a claim upon which relief can be grant
pursuant to Federal Rule Givil Procedure 12(b)(6).

After Cox moved to dismiss for lack personal jurisdiction, Plaintiff requestes

that the Court allow discovery on the issue of personal jurisdiction. Plaintiff prop
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additional discovery in the form of depositions of the affiants whose affidavits
attached to Cox’s Motion to Dismiss forckaof personal jurisdiction. Cox oppose
Plaintiff's request for additional discoven the issue of personal jurisdiction. Th
Court found that testing the sufficiency otthffiant's statements would be an improp
use of discovery and deniedalitiff's request for discovery related to the question
personal jurisdiction.

On September 6, 2011, Dattant Manheim moved to $d the jury demand in
the SAC. On February @012, Plaintiff filed a Motiorfor Leave to Amend his Secon
Amended Complaint to includadditional factual allegationggarding his newly addec
claim. These factual allegations are also ptedPlaintiff's Response to the Motion tq
Dismiss for Lack of Personal Jurisdiction. eT@ourt will discuss each of these Motior
in turn herein.

B. Factual Background

In Count | of his Cmplaint, Plaintiff alleges thddefendant Manheim violated thg
Arizona Employment Protection Act. Plaintdfleges that, on Jul¥6, 2009, dting the
course of his employment at Manheim’s Seaw#ashington location, Russo tripped ov{
a carpet tear, fell, and sustained injuries sodhioulder, neck and legSAC, Doc. 25 at
13). Plaintiff alleges thaton August 5, 2009, Muneim submitted a worker’s
compensation claim to Manheim’s cami Broadspire Services, Incld( at | 17).
Plaintiff further alleges thagpn August 132009, Russo participatad a conference call
with Manheim executives, Kelly Conger, Kellgaker Resek, and Frederick Stanfiel
who all had knowledge of his wieer's compend#n claim.. (d. at 11 19-20). Plaintiff
alleges that, during that conference c&lbnger inquired as to Plaintiffs medicg
condition and his availability teeturn to his normal job functions, to which Plainti
responded that his was stilledeng medical treatment arfie would not be able to
immediately return to his regular dutiesld.(at I 21). Plaintiff alleges that, in direg

response to Plaintiff's statemerand with knowledge of PHaiff exercising his worker’s
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compensation rights, Congerattd that “changes were going to be made” and that
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Plaintiff's position was to be eliminated.ld(at { 22). Plaintiff alleges that Manheirn
terminated him on October 8, 2009d. @t { 23).

In Count Il of his Complaint, Plairitialleges that Defendants Manheim and C¢
violated the Family and Medical Leave ACEMLA”). Plaintiff alleges that, despite

being aware of their obligats to notify employees of ¢lir rights and entitlements tc

FMLA benefits and proteains, Defendants failed to posbnspicuous and prominent

notices explaining the FMLA and its enforoem procedures to their employees, failé¢
to include informatia about the FMLA's rights and gtections in employee handbook
explaining personnel policieand procedures, and failéd provide employees with
legible, easily readable anchderstandable explanations of their FMLA rights&d. at

28). Plaintiff alleges that, as a direct resflDefendants failure tprovide this notice,
Plaintiff has been deprived of informatiorgegding his rights to leave and other benef
provided by FMLA, has beetienied FMLA leave and othéenefits and protections, ang

was terminated in violation of FMLA.I. at T 29).

Il. COX’S MOTION TO DISMISS FOR LACK OF PERSONAL
JURISDICTION

A. Facts relevant to the personal jurisdiction analysis
Cox is a privately-held corporation corporated in the State of Delawars

(Declaration of Shauna Sullivakluhl, Doc. 39-1, ExhibitB, | 2). Cda’s corporate
headquarters and principal place of businare located in Atlanta, Georgidd.). Cox
is not licensed or authorized do business in Arizonald( at § 6). Cox has no officers
or registered agent in Arizonald(). Cox’s Board of Directors does not meet in Arizon
Cox does not solicit business in Arizond.).

Defendant Manheim Remarketing, Ins. a subsidiary of holding company
Manheim Investments, Inc., which is a subsilief Manheim, Inc., with is a subsidiary
of Cox Holdings, Inc., which is aubsidiary of Defendant Cox.Id( at § 5). Cox has
twelve direct wholly-owned subsidiaries, ih in turn own numerous subsidiaries th

are engaged in a wide variety of businesses, including the automotive, medig
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communications industries. Id( at § 2). Manheim Remartieg, Inc. is a Delaware
corporation with its corporate headuters in Atlanta, Georgia.ld( at {1 3). Manheim
Remarketing, Inc. is registered to do Imess in the State of &ona under the trade
names Manheim Tucson and Manheim Phoenid.).( Manheim Remarketing, Inc. ig
engaged primarily in the business of romg and operating wholesale automobi
auctions. Id. at 1 5).

On December 23, 2009, Manheim Corpotagevices, Inc. merggl into Manheim
Remarketing, Inc. (Declaration of Kelly Comg®oc. 39-1, Exhibit Af 2). Prior to the
merger, Plaintiff was employed by Manheim r@arate Services, Inc. and, after th
merger, Plaintiff was employed by Manheim Rekeding, Inc. in the same positionld (
at 1 4). Manheim Remarketing, Inc. ddished and enforced the human resourdg
policies and practices that applied tor.MRusso, including policies and practicg
pertaining to any benefits and leave entitlatagincluding those pwided by the Family
and Medical Leave Ac29 U.S.C. 8260%t seq.(Id. at 1 5). Manheim is a participating

employer in certain benefit plans it makeside to its eligible employees that Co

either administers or outsources to thpalty providers to administer, including

Manheim’s Welfare Benefit Plan, Long-Termcentive Plan, PensioPlan and 401(k)
Savings Plan, and Manheim’s associatedBBA obligations. (Declaration of Maryj
Ellen Marcilliat-Falkner, Doc. 45 at Exhibit B, 1 2).

Manheim pays Cox fees to administectsiplans or to ally it to access the
services offered by the third-party providersld.)( Cox administered Plaintiff's

employee benefits and Plaifittommunicated with employeed Cox regarding pension

benefits, years of service, participationdaox’s corporate incentive program and/or other

human resources related benefif@laintiff's Declaration, Do. 49-1 at T 8). In 2008,
Plaintiff received a certificate of appreciatitor 20 years of employment with Coxd.(

at 1 9). Manheim pays Cox fees to perfgrayroll services on its behalf and to allo
Manheim to access to payroll siees provided by a third-pg service provider. (Doc.

45 at Exhibit B at § 3). Rintiff's employment compentan was direct deposited intg
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his bank account by Cox. (Pl&ffis Declaration, Doc. 49-1 at § 6). After Plaintiff's

termination, his COBRA payments were maderfrime State of Arizona directly to Cox,

(Id. at 7 12).

Manheim also pays Cox fees to alldanheim’s eligible employees access

company cars provided by a third-party leasmgany. (Doc. 45 at Exhibit B at  3),

Plaintiffs company car was administered Arizona by Cox withWheels, Inc. of
Chicago, lllinois. (Plaintiff's DeclarationDoc. 49-1 at § 7). Manheim provides its
employees with a badge allowing its coigeremployees access to the building localf
at 62054 Peachtree Dunwoody Radid, Atlanta, Georgia 30328at it shares with Cox.
(Doc. 45 at Exhibit B at #). Manheim pays Cox fede utilize office space in that
building. (d.). Plaintiff had an employee badge designated for Cox-Manheim at
shared corporate address in At Georgia (Plaintiff's Declation, Doc. 49-1 at { 5).

Shauna Sullivan Muhl Muhl”), the Vice Presidenof Legal and Corporate
Secretary for Cox Enterprises, Inc. alserves on the Board of Directors and as
Corporate Secretary for ManheiRemarketing, Inc. (Deatation of Shauna Sullivan
Muhl, Doc. 39-1, Exhibit B,  1). Of therde members of Manheim Remarketing, Inc
Board of Directors, Muhl is #nonly director who also servas an officer of Cox. Id. at
1 8). Cox and Manheim shatbree corporate officers, including Muhl. (Plaintiff’s
Declaration, Doc. 49-1 at §5). The decision to eliminate Plaintiff's position we
communicated to him by employeesMdinheim Remarketing, Indd. at | 4.

Cox Enterprises does not own any redatesin Arizona. (Declaration of Cody
Partin, Doc. 50, Exhibit A at | 2).

Plaintiff argues that the following factarther support personal jurisdiction ove
Cox: Cox Communications, another subsigiaf Cox, is building a Deer Valley
Technology Center in Arizona and Manmeand Cox Communications have complets
alternative energy pjects in Arizona.

The following materiafacts are in dispute:

Cox contends that personnel demms, including decisns about hiring,
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terminating and promoting Manheim Remetikg, Inc.’s employees are made &
Manheim Remarketing, Inc. (Declaration $fiauna Sullivan MuhiDoc. 39-1, Exhibit
B, 1 7). Cox further contends that all demis taken with respetd the elimination of
Mr. Russo’s position were made by employees of Manheim Remarketing,
(Declaration of Kelly Conger, bmw 39-1, Exhibit A, § 4).Cox also asserts that it doe)
not exert management control over the dagdayg operations of Manheim Remarketing
Inc., and that it does not determine, directenforce the corporate employment polici
and practices applicable to Manheim Rekaéing, Inc.’s corporate employeedd.(at |
7).

Plaintiff contends he was employed byraim and Cox. Plaintiff contends the
Manheim relied on and implemented corperaiolicies, procedures, and practice
including those affecting emmfee benefits and leave entitients that are promulgatet
by Cox. (Plaintiff's Declaration, Doc. 49-1 at { 13).

B. Legal standard

Plaintiff bears the burden of eBblishing personal jurisdiction. See
Schwarzenegger v. Fred Martin Motor C874 F.3d 797, 800 (9th Cir. 2004) (citin
Sher v. Johnsqroll F.2d 1357, 1361 ¢® Cir. 1990)). A defendd may move prior to
trial to dismiss a complaint for lack of persbjurisdiction. Fed. R. Civ. P. 12(b)(2ee
e.g, Data Disc, Inc. v. Sys. Tech. Assp&h7 F.2d 1280, 128@th Cir. 1977) (citing
Rule 12(b)(2)). When a defendant does so, f{ilaentiff is ‘obligated to come forward

with facts, by affidavit or otherwisesupporting personal jurisdiction” over the

defendant.Cummings v. W. Tal Lawyers Asso¢133 F. Supp. 2d ¥4, 1151 (D. Ariz.
2001) (quotingScott v. Breeland792 F.2d 925, 927 (9th Ci1986)). Conflicts over
statements contained in the pl#i’'s and defedant’s affidavits “muisbe resolved in the
plaintiff's favor.” Schwarzenegger374 F.3d at 800 (citinAT&T v. Compagnie
Bruxelles Lambert94 F.3d 586, 588 (B Cir. 1996)).

Because the Court has not held an enitiry hearing on the issue of person

jurisdiction, Plaintiff must only make “@rima facie showing of jurisdictional facts
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through the submitted matesalin order to avoid dismesal for lack of personal
jurisdiction. Data Disg 557 F.2d at 1285.

Because no applicable federal statigoverning personal jurisdiction exist$

Arizona’s long-arm statute applies to this cageeTerracom v. Valley Nat'| Bank49
F.3d 555, 559 (9tiCir. 1995) (citingCore-Vent Corp. v. Nobel Indus. ABL F.3d 1482,

1484 (9th Cir. 1993)). Arizona’s long-arstatute provides for personal jurisdiction to

the extent permitted by the BWProcess Clause of the United States Constitution. A
R. Civ. P. 4.2(a¥;see alsdUberti v. Leonardp892 P.2d 13541358 (Ariz. 1995)cert.
denied 516 U.S. 906 (1995) (statirigat under Rule 4.2(a), ‘zona will exert personal
jurisdiction over a nonresideiitigant to the maximum exie allowed by the federal
constitution”).

Absent traditional bases for personalgdiction (i.e., physical presence, domicils
and consent), the Due Process Clause regjthia a nonresident defendant have cert
minimum contacts with the fonu state such thahe exercise of personal jurisdictio
does not offend traditional notions ofrfalay and substantial justicé&seelnt’l Shoe Co.
v. Washington326 U.S. 310, 316 (1945poe v. Am. Nat'| Red Cros412 F.3d 1048,
1050 (9th Qi. 1997) (citingInt'l Shoe 326 U.S. at 316). The Due Process Claus
protects a defendant’s “liberty interest in he@ing subject to thkinding judgments of a
forum with which he has edibshed no meaningful ‘coatts, ties or relations.”"Omeluk
v. Langsten Slip & Batbygge®2 F.3d 267, 269-70 (9th Cir. 1995) (quotBigrger King
Corp. v. Rudzewicz71 U.S. 462, 4172 (1985)).

By requiring that individualshave ‘fair warning that a
articular activity may subjecti{ém] to the jurisdiction of a
oreign sovereign,’ the Due Pra=Clause ‘gives a degree of

predictability to the legal sfem that allows potential

defendants to structure theprimary conduct with some
minimum assurance as to whéat conduct will and will not
render them liable to suit.

> Arizona Rule of Civil Proadure. 4.2(a) provides, in pertinent part, “A court of th
state may exercise personal jurisdiction guarties, whether found within or outside th
state, to the maximum extent permittég the Constitution of this state and th
Constitution of the United StatesAriz. R. Civ. P. 4.2(a).
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Id. at 270 (alteration in original) (quotirgurger King 471 U.S. at 472).

“In determining whether a defendant hathimum contacts with the forum stat
such that the exercise ofisdiction over the defendant widl not offend the Due Proces
Clause, courts focus on ‘the relationpslamong the defendant, the forum, and t
litigation.” Brink v. First Credit Resource®7 F. Supp. 2d 84860 (D. Ariz. 1999)
(citing Shaffer v. Heitner433 U.S. 186, 204 @I’7)). If a court determines that
defendant’s contacts with therfon state are sufficient totssfy the Due Process Clauss
then the court must exercisehar “general” or “specific” jusdiction over tle defendant.
See Helicopteros Nacionalele Colombia v. Hall466 U.S. 408, 414-15 nn.8-9 (1984

(citations omitted)Doe, 112 F.3d at 1050The nature of the defendant’s contacts with

the forum state will determinghether the court exercises general or specific jurisdict
over the defendantd.
1. GeneralJurisdiction

A court may assert general jurisdicti over a nonresident defendant “[i]f th

defendant’s activities in the state are ‘subisdnor ‘continuous and systematic,” . . |

even if the cause of action is unrelated to those activiti®og 112 F.3d at 1050-51
(quotingHaisten v. Grass Valley Me®&eimbursement Fund, Lid/84 F.2d 1392, 1396

(9th Cir. 1986));seeZiegler v. Indian River County64 F.3d 470, 473 (9th Cir. 1995).

There is a “fairly high standard” in estahiisg that defendant’s activities in the state 3
substantial. Brand v. Menlove Dodger96 F.2d 1070, 1073 9 Cir. 1986) (internal
citations omitted). This requires that “daflant's contacts be of the sort th
approximate physical presenceBancroft & Masters, Inc. v. Augusta Nat'l In@23
F.3d 1082, 1086 (9th Cir. 2000) (internataton omitted). “Factors to be taken int
consideration are whether the defendant malkéss, solicits or engages in business
the state, serves the state’s markets, desigraat agent for service of process, holds
license, or is incorporated therdd. (internal citation omitted).

Cox argues that it does not have ‘stamtial” or “continuous and systematic

contacts with Arizona, so that an exercisegeheral jurisdiction wald be appropriate.
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The Court agrees. Plaintiff has not presdrday activities that suggest that Cox hag a

physical presence or has something akinpbysical presence in Arizona. Cox does not

own property or maintain an office in ArizodaCox is not licenge to do business in

Arizona and does not have a statutory agerArizona. Although Cox communicated

with employees of its subsidig Manheim, who reside in faona, for the purposes of

administering human resource benefitkese communications do not approximate

physical presenceSee Cubbage v. Merchef44 F.2d 665 (9tiCir. 1984) (California
court did not have generglersonal jurisdiction over Dendant where Defendant’s
contacts included: employing a small percgetaf hospital employees who resided
California, advertising in whitpages and yellow pages of aeditory that was distributed

in California, served hospitglatients that were Californi@sidents (over one-quarter o

hospital’s patients were California residents}ld California Medi-Cal numbers, treateld
Medi-Cal patients, and recetveeimbursement from the State of California for Medi-Gal
treatment); Gates Learjet Corp. v. Jenserd3 F.2d 1325, 1330 (9th Cir. 1984) (Arizona

court did not have gendragersonal jurisdiction overDefendant who solicited 4

distributorship agreement in Arizona, visit€dcson, Arizona a number of times, enteréd

into purchase agreemsnwith Plaintiff that contairee an Arizona choice of law ang

forum provision, Defendant purchased pdrtsn Plaintiff in Tucson, Arizona, and the

Defendants sent many lettersdatelexes and made numerouspéone calls to Tucson).

Because Cox’s activities ithe forum state are not sufiéntly substantial, this

Court cannot assert general personal jistgth over Cox based on its contacts with

Arizona.

3
Manheim) own property in Arizona, Cox f1a physical presence in Arizona. Th

conclusion is unwarranted. Without some simgnthat Cox’s subsidiaries are the altéer

egos or agents of Cox, a simple corpogdtdiation does not confer personal jurisdictio
on a parent company. Plaintiff specificatlisavows that he is arguing an alter ego
agency theoryDoc. 49 at 10 (“Cox’s arguments alter ego and corporate separatene

and the case law citations to [sic] regardei’r%?s_ﬁeal jurisdiction are also inapplicable tp
ti

the facts of this case.”). Accordingly, aititiiff's assertion thatCox has a physical
presence in Arizona because its subsidiaries property in Arizona does not aid in th
Court’s analysis of general jurisdiction.
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2. General Jurisdiction based on the Parent/Subsidiary
Relationship

Cox also argues that personal jurisdictc@mnot be imputed to it merely becaus
it has a parent/subsidiary relatghip with Manheim. It isvell-settled law that, even if
the Court has personal jurisdiction over a gilibsy, such personaurisdiction will not
be imputed to a parent holdicompany unless (ihe parent holdingompany is merely
an alter ego of the subsidiary or (2) the subsidiary is therglesigent of theparent in the
forum. Bauman v. DaimlerChrysler Cor44 F.3d 909, 920 (® Cir. 2011).

As previously discussed, Plaintiff specé#ily disavows that hes arguing an alter
ego or agency theory for the purposesgiuting personal jurisdiction to CoxS¢eDoc.

49 at 10) (“Cox’s arguments of alter egodacorporate separateness and the case

citations to [sic] regarding personal jurisdictiare also inapplicable to the facts of this

case.”). Plaintiff has preseud no argument or evidence that there is an alter egq

agency relationship between Manheim andx,Cso that Manheim’s contacts wit

Arizona could be imputed to Cox. Accaordly, the Court cannot find general persongl

jurisdiction over Cox under aalter ego or agency theory.
3. SpecificJurisdiction

If a defendant does not have substamiacontinuous and systematic contag
with the forum statethen the court must determinvhether the defendant has had
sufficientcontacts with the forum staseich that the exercise specific jurisdiction over
the defendant would not offend the Due Process ClaBselnt’| Shoeg 326 U.S. at 316;
Core-Vent 11 F.3d at 1485. The Ninth Circ@pplies a three-prong test to determif
whether the defendant’s contacts with the florstate are sufficient to subject him to th

state’s specific jurisdiction.Schwarzeneggei374 F.3d at 802. Under this three-pror

test, specific jurisdiction exisnly if: (a) the nonresidemtefendant purposefully directs

activities or consummates some transaction withforum of the plaintiff, or performs
some act by which he persomadivails himself of the privilege of conducting activities

that forum; (b) the claim arises owf or relates to the defendantferum-related
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activities; and (c) the exercis® jurisdiction comports withfair play and substantial
justice, i.e., it is reasonabldd.; see e.g, Bancroft, 223 F.3d at 1086 (citinGybersell,
Inc. v. Cybersell, Inc130 F.3d 414, 416 (9th Cir. 1997%ge alsdBurger King 471 U.S.
at 472-73.

a. Purposeful Availment

In discussing the specific jurisdioti test, the United &tes Supreme Courf
emphasized long ago that “it is essentialachecase that there be some act by which the
defendant purposefully availtself of the privilege of coducting activities within the
forum State, thus invoking the beitgfand protections of its laws.Hanson v. Denckla
357 U.S. 235, 25(1958) (citingnt’l Shoe 326 U.S. at 319).

More recently, the Supreme Court hdltht a court may also have specific
jurisdiction over a defendant where the nied effects of the defendant’'s non-forum
conduct were purposely directed atlacaused harm in the forum statéalder v. Jones
465 U.S. 783, 789-90 (1984) (adopting “eftetest” for libel, invasion of privacy, and

intentional infliction of emotional distressaiins where defendant’s Florida conduct had

“effects” in California, the forum state). Consistent with this precedent, the Ninth Cifcuit

—+

has held that a district court should apply défe specific jurisdiction tests to contrac
and tort casesSeeRoth v. Garcia Marque242 F.2d 617, 621 {9 Cir. 1991) (stating
that in determining whether court has specific jurisdiction odeiendant, “[i]t is

important to distinguish contract from tort actionZiegler, 64 F.3d at 473.

In cases involving certain types of tortege Ninth Circuit has held that court

UJ

should apply the‘effects test and that “jurisdiction mayattach if an out-of-forum
defendant merely engages in conduct aimedrat, having an effedh, the situs state.”
Ziegler, 64 F.3d at 473. In cases arising outoftractual relationships, including thoge
involving related tort claimsthe Ninth Circuit applies th&urposeful availment” test

enunciated irHanson® Because Plaintiff's claims leted to his employment sound ifn

* See, e.g.Roth 942 F.2d at 621 (apWinﬂ pucg)osleavailment test in breach of
contract action)Gray & Co. v. Firstenberg Mach. G913 F.2d 758, 760 (9th Cir. 1990
(applying purposeful availméntest in case where the plaintiff brought action fpr
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contract, the Court will apply ehpurposeful availment test analyzing whether there ig
specific jurisdiction over CoX.

In cases arising out of a contractualationship, a “contract alone does n

personal jurisdiction. ‘[P]rior negotiations cgaicontemplated future consequences, alo
with the terms of the contract and the partesual course of dealing’ are the factors
be considered. The forese#i#p of causing injury in andter state is not a sufficient
basis on which to exeise jurisdiction.” Gray, 913 F.2d at 760 (internal citation
omitted) (quotingBurger King 471 U.S. at 474, 478-79)A defendant has engaged |
affirmative conduct and therelipurposely availed himself dhe benefits of a forum if
he has deliberately ‘engaged in significaadtivities within a State or has create
“continuing obligations” between himsedhd the residents of the forum.Td. (quoting
Burger King 471 U.S. at 475-76k5eeCybersell, Inc. 130 F.3d at 417 {@ting that “the

rescission, breach of warrantgnd misrepresentation)cGlinchy v. Shell Chem. Co.
845 F.2d 802, 817 (9th Cid988) (finding effects test applicable and stating that
“unlike Calder and Haisten in this case personal jurisdiction is sought on a contr
claim, not on a tort claim”).

> “[I]t is well established that th€alder [effects] test appliesnly to intentional

torts, not to . . . breach of contract and negllgence claitdslland America Line, Inc. v.
Wartsila North America, Inc485 F.3d 450 (9 _ [
Plaintiff has made no legal argument regagdnow the test for pposeful availment is
satisfied in this case, excefpr the conclusory statemerttsat Cox purposefully availed
itself through conducting busess in Arizona and throughdministering Plaintiff's
employee benefits on behalf of Manheinfurther, Cox simply applies theCalder
effects test,” with no disasion as to whether Plaintiffdaims arise from an allegedly
intentional tort or negligese or arise from Plaintiffs employment contract. Witho
adequate briefing from the Parti¢ise Court is left to guess aach Party’s theory of the
case.

~With regard to his claim a%_st Cox, in his ComplainRlaintiff alleges that (1)
despite Cox’s awareness of its obligationptovide FMLA notice taPlaintiff, it failed
to post such notice, failetb include information abouPlaintiffs FMLA rights in
employee handbooks, and failed to provide emplo?/ees with explanations of their H
rur:]h_ts (Doc. 25 at § 28) and (2) Cox knew shrould have known that Plaintiff was
eligible for FMLA leave. The Court caot ascertain with certainty from thes
aIIe?atlons_whether Plaintiff is alleging antentional violation of his rights or a
negligent violation or is simply alleging breach of duty a_rlsg? from a contractual
relationship. Because it appears to the Cdoat Plaintiff is Ikely alleging either
negligence in not providg notice or a breach of stadty duty arising from the alleged
emplloymtetnt Eelatlonshlp between Cox and mitj the Court willapply the purposeful
availment test.
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‘purposeful availment’ requirement is séesl if the defendant has taken deliberate

action within the forum state or if he dareated continuing obligations to forur
residents” and “[i]t is not required that a dedant be physically psent within, or have
physical contacts with, the forum, providedttthis efforts ‘are pyosefully directed’
toward forum residents.”) (citinBallard v. Savage65 F.3d 1495, 149®th Cir. 1995)).
In this case, Cox has purposefully avaiitself in Arizona if Cox’s administration

of human resource benefits to Manheim esgpes, some of which reside in Arizon3

represents deliberate actiontivin Arizona or a creation of continuing obligations \Lo

forum residents. It is undisputed thatx@administration of human resource benefi
included correspondence to Piglif and other Manheim em@yees in Arizona over &
period of years, access to an interactivesite relating to emplogebenefits run by Cox,
telephone calls between Plafhtand Cox representatives to deal with benefits issy
Cox depositing Plainfiis paychecks into his Arizona bl account, Cox contracting with
a third-party rental car company in Arizono give Plaintiff a company car, and Cqg
accepting payments from the State of Arizonatieg to Plaintiff's COBRA benefits.

All of these actions were taken by Coxelfsand not by its subsidiary, Manheim
and amount to Cox itself creating continuindigédtions to forum residents. Cox argus
that all of these actionsise from its relationship witManheim which is not an Arizona
corporation, and not from its relationship wiaintiff, who just happens to reside i
Arizona, and thus, these actions cannot amtu@ox purposefully aailing itself to the
privileges of conducting &wities within Arizona.

The Court disagrees. Cox knew thé@nheim employed people nationwide ar
agreed to handle the administration of baadb all of those employees, which includg
several interactions not only with Plaintiff Arizona, but also witlthe State of Arizona
itself (i.e., COBRA) ad third-parties within the state &frizona (i.e., the car renta
company). Certainly, Cox, through its owactions, agreed to create a continui
relationship with Plaintiff, akrizona employee, which createdcontinuing obligation to
him within Arizona. See Hirsch v. Blue CrosBlue Shield of Kansas Cjty300 F.2d
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1474, 1479-1480 (B Cir. 1986) (where Blue Crosa,Missouri and Kansas corporatior
agreed to provide insure@ coverage to Southwest’'s employees nationwide and arg
that it did not purposefulhavail itself to California, whre the Plaintiff, a Southwes
employee, resided, and “Blue Cross freaBgotiated the Enrolinm Agreement with
Southwest, to cover all of its employedsiowing that Southwest employed peop
nationwide [and, even though Blue Crossphtinot have foreseeat the time that it
signed the Enrollment Agreemehfat its contract with Solmvest would have effects in
California,” Court found from Blue Crossmter communications with Plaintiff thaf
“Blue Cross not only could foresdhat its actions would hawaa effect in California, but
also that the effect “was contemplated &adgained for,” and thuSox had purposefully

availed itself to the benefit®d protections of California.).

Accordingly, the Court finds that Cox mosefully availed itself to the benefits

and protections of Arizona fdhe purposes of the specific jurisdiction analysis. T
Court must now determine whether PlaintifEsims against Cox arise out of Cox’
activities within Arizona.

b. Whether Claims Arise Out of Activities

The Ninth Circuit has adopted a “but fdg'st for determining whether a plaintsff
cause of action arises out of thdfadwlant’s forum-riated activities. Doe, 112 F.3d at
1051;see Omeluks2 F.3d at 271. The “arising out of” requirement is met if, but for
contacts between the defendand the forum state, the cause of action would not h
arisen. SeeTerracom 49 F.3d at 561.

In this case, whether the “but for” tessetisfied is heavily te up in the merits of
Plaintiff's claim against Cox.

In his declaration, Plaintiff allegethat Manheim relied on and implemente
corporate policies, procedures, and practicesduding those affecting employee benefi
and leave entitlements that are promulgated Cox. Plaintiff argues that thig
implementation included the procedure for gginotice to emplages of their FMLA

rights. Cox has submitted dachtions from Manheim and C@mployees that state tha
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Cox does not exert managemauntrol over the day-toay operations of Manheim
Remarketing, Inc. and Cox does not deieenm direct, or enforce the corporat

employment policies and practices applicablélanheim Remarketing, Inc.’s corporat

employees, including those provided by thellBM (Conger Declaration, Doc. 39-1 at

Exhibit A, 1 5, Muhl Declaration, Do@&9-1 at Exhibit B, 7).

Cox further argues that Plaintiff doesot have personal knowledge that

Manheim’s policy regarding FMLA noticewas implemented by Cox and, thus, t

Court should disregard thisastment in Plaintiff's Declateon. The Court agrees that

Plaintiff has not demonstrated personal knalgks of facts leading to this conclusior
However, Cox has failed to adesjely support its conclusogssertion that Cox has n¢
involvement in Manheirs implementation othe FMLA. While this may be true, it is

necessarily a fact-specific inquiry that oah be resolved through the self-servin

conclusory statements within Cox’s affidsv Plaintiff has presnted enough evidence

of Cox’s involvement in Manheim’s humansimairce procedures that lead the Court
conclude that Plaintiff has met his burdenestablishing a prima facie showing that h
claims against Cox could ise out of Cox’s contact with Manheim’s employees

Arizona and that, but for that contact, Plaintvbuld have been provided proper notice

his FMLA rights®

® Where an evidentiary daring is not held, dismissal for lack of person

jurisdiction is appropriate oylif the plaintiff has not made a prima facie showing
personal jurisdiction.Fields v. Sedgwick Associated Risks, ,LT86 F.2d 299, 300 (9th
Cir.1986). “Uncontroverted aliations in [the plaintiff’'sjcomplaint must be taken a:
true, and conflicts between the facts contam_eﬂhmﬁartles’_af idaws must be resolved
in [the plaintiff's] favor for lour oses of deciding whetheprama facie case for persong
jurisdiction exists.”Am. Telephone & Telegraph Co. @ompagnie Bruxelles Lambert
?SSFQI)S)d 586, 588 (9th Cir. 1996) (citiMgNS, Inc. v. Farron884 F.2d 200, 203 (5th Cir

Because this issue is necadgdact specific, Cox’s Mtion to Dismiss for lack of
personal jurisdiction is denied without prejudfoe Cox to re-raise either at the summa
judgment or trial sta?eSee Metropolitan Life Ins. Co. v. Neav8%2 F.2d 1062, 1064,
n. 1 (9th Cir. 1990) (If the plaintiff is able toeet its prima faciburden, the movant car|
nevertheless continue to dlemge personal jurisdiction eithet a gretrlal evidentiar
hearing or at trial itself)see also Safe Air for Everyone v. Mey&#3 F.3d 1035, 1039
40 (9th Cir. 2004) (stating &b a jurisdictional finding on genuinely disputed fact ig
inappropriate when the jurisdicnal issue and the substamiissues are so intertwine(

that the jurisdiction gestion depends on the resolutioh factual issues going to the
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Accordingly, the Court finds that Plaifithas established a prima facie case th
his claims arise out of Cox’s forum-reldtactivities. The Cotirmust now determine
whether exercising personal jurisdastiover Cox would be reasonable.

C. Reasonableness of Jurisdiction

An unreasonablexerciseof jurisdiction violates the Due Process Clause ever
the “purposeful availment” and “arising oo’ requirements of the specific jurisdictior
test are satisfiedSee Ziegler64 F.3d at 474-73nt’'l Shog 326 U.S. at 31¢holding that
exercise of personal jurisdiction must “naffend traditional notions of fair play andg

substantial justice”). A district court presas) however, that its exercise of jurisdictig

over a defendant is reasonable if the first tequirements of the specific jurisdiction tes

are met. SeeBallard, 65 F.3d at 1500 (citin§her 911 F.2d at 1364). If the first twg
requirements are satisfied, théime burden of proof shg and the defendant “mus
‘present acompelling casehat the presence of soméet considerations would rende
jurisdiction unreasonable.’1d. (quotingBurger King 471 U.S. at 477).

The Ninth Circuit considerthe following seven facterin determining whether,
the exercise of specific jurisdion over a defendant is reasbi& (1) the extent of the
defendant’s purposeful interjgan into the forum state; {2he burden on the defendar
of litigating in the forum; (B the extent of conflict with the sovereignty of th
defendant’s state; (4) the forustate’s interest in adjudimag the dispute; (5) the mos
efficient judicial resolution of the dispart (6) the importancef the forum to the
plaintiff's interest in convenient and effeve relief, and (7)the existence of an
alternative forum.See Ziegler64 F.3d at 475 (citingerracom 49 F.3d at 561) (finding
that all seven factors must be igleed, but none are dispositivedee alsoworldwide
Volkswagen444 U.S. 286, 292 (1980) (lisg several of the seven factors).

Because the Court has found that the fik® requirements of specific jurisdiction

have been met, Cox must come forward vaitbtompelling case to rebut the presumpti

merits of an action and ,when the facts itertwined, the Courshould resolve the
motion as a motion for summarydgment on the merits of the plaintiff's complaint).
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that jurisdiction in Arizona iseasonable. Cox has failed t@et this burden. In fact, the
balance of the aforemention&ttors favors Plaintiff.

First, when a defendant knowinglgonducts activities in a specific forum
exercising jurisdiction is reasonablanavision Int’l, L.P. v. Toepperi4l F.3d 1316,
1323 (9th Cir. 1998). T Ninth Circuit found inPanavisionthat this factor weighed
strongly in the plaintiff's favor when théefendant knowingly interacted with th
plaintiff in the forum state.ld. As previously stated, Coknowingly interacted with
Plaintiff in Arizona in a manner that suppsst an ongoing relationship with Plaintiff ir
Arizona. Accordingly, this factawveighs in favor of reasonableness.

Second, defending the instant actionAinzona places onla slight burden on
Cox. There may be a burden on the defahdehen the defendamtoes not have an
ongoing connection or relationship with the forum st&lere-Vent,11 F.3d at 1488.
However, the fact that local litigation mighe inconvenient or that some other foru
may be more convenient is not enough for atcmufind that this factor weighs against
finding of reasonablenesSher v. Johnsor911l F.2d at 1365. itigation must be so
gravely difficult that it puts the defendantasevere disadvantage in comparison to
opponent. Id. Thus, the burden onhe defendant is exangd in light of the
corresponding burdean the plaintiff.Brand v. Menlove Dodge&’96 F.2d at 1075 (9th
Cir. 1986). When a forum pges a slight inconvenience on the defendant, n
jurisdictional methods of lessenirthe inconvenience are preferreSinatra v. Nat'l
Enquirer, 854 F.2d 1191, 1199 (9th Cir. 188). Further, “mod& advances in
communication and transportatibave significantly reducethe burden” of litigating in
other forums. Id. While Arizona may not be Cox’preferred forum, the burden t
defend the action in Arizona is not so graatto constitute depiaion of due process,
Therefore, the second factor weighdgawor of finding jurisdiction reasonable.

Third, there is no conflict of sovereignivith Cox’s state. The conflict betwee
the laws of the defendant’s home state andstae where the litigation is brought is n(

a very significant factor in e&s involving only U.S. citens because conflicting policie

-18 -

1

1%

M

his

U




© 00 N O O b~ W N P

N N NN NN NNDNRRRRR R R R R
0w ~N o 00~ W NP O © 00N O 0 W N P O

between states are settled through choidawefanalysis, not through loss of jurisdiction.
Brand 796 F.2d at 1076 n. 5. Here, Cox is irpmrated in Delaware, with its principal
place of business in Georgia. Therefare,determining whether it is reasonable o
exercise jurisdiction, this factor weighs in favor of reasonableness.

Fourth, the State’s interest in adjudicgtithe dispute weighs favor of finding
jurisdiction reasonable. Arizona has an lieg in adjudicating claims that arise from
continuing relationships with Agona residents. Accordinglthe factor weighs toward 3
finding of reasonableness.

Fifth, this Court is already adjudicagj the dispute betwedrlaintiff and Cox’s
subsidiary, Manheim. The claim alleged ag&iCox is also alleged against Manheim.
Accordingly, it would be efficient for thiCourt to adjudicate the dispute between
Plaintiff and Cox. Thus, thifactor weighs strongly ifavor of reasonableness.

Sixth, the importance of the forum flaintiff's interest in convenience and
effective relief is minimal. However, becaug would be more convenient for Plaintiff
to resolve its claims against Manheim and @bxhe same time, this factor weighs iIn
favor of reasonableness.

Finally, the Court considers whether an alternative forumtexighe plaintiff
bears the burden of prawg the unavailability of amlternative forum. Core-Vent 11
F.3d at 1490. Plaintiff hasot shown that his alms cannot be edttively litigated in
Delaware or Georgia.  Accordingly, ish factor weighs against a finding of
reasonableness.

In summary, a balancing of the relevardtéas supports a finding that the exercise
of jurisdiction is reasonable in this case &taintiff has satisfied #hthree-prong specific
jurisdiction test withrespect to Cox. The Court holdkat it has specific personal
jurisdiction over Cox and, therefore, ethMotion to Dismiss fo lack of personal

jurisdiction is denied.

lll.  COX'S MOTION TO DISMISS FOR FAILURE TO STATE A
CLAIM UPON WHICH R ELIEF CAN BE GRANTED
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Because the Court has personal jurisdiction over Cox, the Court will now con
Cox’s Motion to Dismiss the Second Amedd€omplaint for failure to state a clain
upon which relief can be granted.

A. Legal Standard

The Federal Rules of Civil Procedure eat® a notice-pleading standard. All th
IS required to survive a Rull2(b)(6) motion is “a short anglain statement of the claim
showing that the pleader is erditl to relief,” Fed. R. Civ. RB(a)(2), in order to “give
the defendant fair notice of what the . . . mlas and the grounds upon which it rests,
Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007) (quotir@pnley v. Gibson355
U.S. 41, 47, 78 S.Ct. 99 (1957)). In pleading ¢ghounds of the claim, the plaintiff nee
not provide “detailed factual allegations,” kilie plaintiff must plead enough facts “t
raise a right to relief alve the speculative levelltl. at 555. This does “not impose
probability requirement dhe pleading stage.ld. at 556.

“[W]hen a complaint adequately stateslam, it may not be dismissed based on
district court’'s assessmentaththe plaintiff will fail to find evidentiary support for his
allegations or prove his claim toetlsatisfaction of the factfinder.Td. at 563. Further,
when analyzing a motion to dismiss for faildcestate a claim, the court must constrt
the complaint in the light mo$avorable to the plaintiff, acpe its factual allegations ag
true, and draw all reasonable infeces in favor of the plaintiff. See Assoc. for LoS
Angeles Deputy Sheriffs v. County of Los Angél8,F.3d 986 (9th Cir. 2011).

Cox argues that Plaifits FMLA claim is dependenbn Plaintiff's status as an
FMLA “eligible employee.” Ca argues that to be arigible employee entitled to
protection under the FMLA, the employee mwsirk for a covered employer for at leag
12 months, must have workedlaast 1,250 hours duringetprevious 12 months, and th
employee must have been em@dyat the work site wheredre are at least 50 or mor
employees within a 75 mile radius. Cox argtiest Plaintiff did notallege any of these|
facts in his Complaint, and, thus, he hakethto state a claim upon which relief can |

granted under the FMLA. Coxsal argues that Plaintiff's faite to allege that Cox wag
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his employer is fatal to his FMLA claimyhich only applies to employers and that
Plaintiff's allegation that Manheim was hesnployer contradictsng claim that Cox is
his employer.

In his Second Amended Complaint,aiftiff alleged that Defendants werd

1%

obligated to provide Plaintiff notice undére FMLA, Defendants knew or should haye
known of their obligations to pwide Plaintiff notice, and faitkto do so. Plaintiff also
alleged that Defendants terminated Pl#imin October 8, 2009 in retaliation and in
violation of the FMLA’

While the Court agrees witGox that Plaintiff could hae provided more facts in

his Complaint to support his claim agairSbox, the Court finds that Plaintiff has

adequately stated a claim upon which relief ba granted. Reading the allegations|in
Count Il as a whole, it is a reasonable infeestitat Plaintiff is alleging that he is an
eligible employee, as defined in the FML&, Cox to which Cox hsaa duty to provide
FMLA notice. Plaintiff's clams against Cox would make sense otherwise. The Court
must draw all reasonable inferences in fasfoPlaintiff and accept Plaintiff's allegations
as true under the 12(b)(6) standard. Accordintje Court finds that Plaintiff has stated

a claim upon which relief can be gran@w Cox’s Motion to Dismiss is deniéd.

Plaintiff seeks leave to file a Third Amended Complaint to add allegations relating

" Plaintiff also cites to “testimony” given his Declaration that is attached to hjs

Response to the Motion to Dismiss for Lack of Bead Jurisdiction to support his
arguments. However, absent specific @toms, the Court cannot consider matters
outside the pleadings in @emining a motion under 12(6) without converting such
motion into a motion for summgajudgment under Federal Rule of Civil Procedure 56.
See Hal Roach Studios, Inc.Richard Feiner and Co., Inc896 F.2d 1542, 1550 (9th
Cir. 1990) (amended decision); Fé&l.Civ. P. 12. A_ccordln%lg, the Court has limited its
analysis to the facts contathé the pleadings relating the 12(b)(6) motion to dismiss

and has not considered amytside information.

® Cox also argues thahly one employer is respob# for providing notice to

employees under the FMLA and, because Cox is, at best, Plaintiff's secondary employe

Plaintiffs FMLA claim against Cox necesdgrfails. The Parties concede that the
decision as to whether CoxRdaintiff's employer is factuallyntensive and inappropriate
for determination on a Motion to Dismiss. T@eurt agrees that, #tis stage, it would
be inappropriate to determinmeghat obligations, if any, Corwed to Plaintiff under the
FMLA, including whether Coxwas Plaintiff's primary emplyer, integrated or joint
employer or not Plaintiff @mployer at all.
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to Plaintiff's previously asserted claimsaagst Defendants. Ifight of this Court’s
decision on Cox’s Motion to Dismiss, PlaifisfMotion to Amend is denied as moot.

IV.  MANHEIM’'S MOTION TO STRIKE JURY DEMAND

Manheim moves to strike the jury demdamade in Plaintiffs Second Amende
Complaint as untimely. Platiff did not make a timely jy demand in his original
complaint or in his First Ameded Complaint. Thirty-fivelays after Manheim answere
the First Amended Complaint, the Partiebmitted a Joint Proposdtihise Management
Plan to the Court wherein Plaintiff agretet a jury trial was not requested.

Plaintiff argues that his jury demandnist untimely on his newly-added FMLA
notice claim because Plaintiff has presented rsswes of fact with regard to this claim
and, thus, a jury demand is appropriateairRiff also argues that, because a jury dem3g
Is appropriate for his FMLA claim, this Cdushould exercise its discretion to allow
jury trial on both Counts of his Complaint.

A. Legal Standard
“On any issue triable of right by a jurg, party may demand a jury trial by: (1

serving the other parties with a written demand—which may be included in a plead

not later than 14 daystaf the last pleading directed to tissue is served.” Fed. R. Civ|

P. 38(b)(1). The filing of an amended complaint revivesritfa to a jury trial only if
that complaint raises new issuaat raised by prior pleadingand then only as to thoss
new claims. Lutz v. GlendaldJnion High Schogl403F.3d 1061, 106@th Cir. 2005);
see alsd~ed. R. Civ. P. 38(d) (“Avarty waives a jury trial ueks its demand is properly

1113

served and filed.”). “[T]he presentation of a neheory does not constitute the
presentation of a neissueon which a jury trial should bgranted [as of right] under . .

Rule 38(b).” Rather, Rul88(b) is concerned with issues of factd. (internal quotation

and citations omitted). Thus, if the issuasthe original comlaint and the amended
complaint turn orthe same “matrix of facts,” then arpais not entitled to a trial by jury.
Las Vegas Sun, Inc. v. Summa CosfpQ F.2d 614, 620 (9th Cir. 1979).

Further, a district court has discretionaler a jury trial on a motion by a part
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who has not filed a timely demand for onEed. R. Civ. P. 39(b). This discretion is

narrow and does not permit a court to grant felieen the failure tanake a jury demand
Is a result of an oversight or inadvertentewis v. Time, Inc710 F.2d 549, 556-57 (9th
Cir. 1983);see Rutledge v. Electric Hose & Rubber Gd1 F.2d 668, 675 (9th Cir
1975) (although relief under theleus in the discretion of eéhdistrict court, relief should
rarely be granted in deftiwf a proper request for it).
B. Analysis

The main dispute between the Parties/iether Plaintiff’'s Arizona Employment
Protection Act (“AEPA”) claim asserting thitanheim terminated Rintiff in retaliation
for his exercise of his workersompensation right as a resofthis injury and Plaintiff's
FMLA claim asserting that Manheim and Ctaded to inform Plaintiff of his FMLA
rights, despite their knowledge that he hadanst an injury, arise from the same matr

of facts.

Plaintiffs AEPA claims and FMLA clainarise from the same matrix of facts.

Plaintiff alleges that his termination waialation of the AEPAand FMLA. Plaintiff
relies on the telephone conversation wiflanheim executives oAugust 13, 2009 to
demonstrate that Manheim fired him inobltion of his exercise of worker's
compensation rights and to demonstrate @@ and Manheim shéihave known that
Plaintiff was entitled to notice under the FMLAAIl of Plaintiff's claims relate to his
injury and termination. Accordingly, all ¢flaintiff's claims arise from the same matri
of facts and Plaintiff's additio of his FMLA claim is a newegal theory tht does not
entitle to Plaintiff to the revival difis right to a jury trial.

Further, Plaintiff has not provided the @bwith any evidencéhat his original
failure to request a jury demand resultedm anything other than an oversight ¢
inadvertence. Accordingly, the Court caneaercise its discretion to grant Plaintiff
jury trial. Therefore, Mandim’s Motion to Strike Plainti’'s Jury Demand is granted.

V. CONCLUSION

Based on the foregoing,
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IT IS ORDERED that Cox Enterprises, Inc.®lotion to Dismiss for Lack of
Jurisdiction and Failure to State a Claim\oihich Relief can be Granted (Doc. 39)
denied as set forth herein.

IT IS FURTHER ORDERED that Plaintiff's Moton for Leave to Amend
Second Amended Complaint (Ddxl) is denied as moot.

IT IS FINALLY ORDERED that Manheim Remarketingnic.’s Motion to Strike
Plaintiff's Jury Demand (Dc. 28) is granted.

Dated this 13th day of June, 2012.

-

ﬂ James A. Teilborg /
United States District Judge
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