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WO
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Equal Employment Opportunity Case No. CV 11-0662-PHX-JAT
Commission,
ORDER
Plaintiff,
V.

Evergreen Alliance Golf Limited, LP, a
Delaware Corporation,

Defendant.

Pending before the Court is DefendanMotion for SummaryJudgment (thg
“Motion”). (Doc. 57). Defendant has alsdefl a statement of facts in support of

Motion. (Doc. 58). Plaintiff has filed a Respse to the Motion (Do&9), a Controvertin

c. 65

D

the

Statement of Facts in Suppast Opposition to the Motion (Doc. 60), and a Separate

Statement of Facts (Doc. 61). Further, Riffitnas filed a Notice of Errata regarding a

correction to the Controverting Statement of BagDoc. 63). FinallyDefendant has filed
Reply. (Doc. 64).
l. BACKGROUND

a

In 2005, Kevin Rasnake Rasnake”) began working as the Membership Sales

Director at Arrowhead Country Club (“Amthead”) in Glendale, Arizona. As ti
Membership Director, Rasnakeas in charge of bringing new members to the club
selling memberships to Arrowhead. Rasmakas the only Membership Director

Arrowhead. As the Mendrship Director, Rasnake had mgtand yearly sales goals,
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was responsible for retaignmembers, and he was reapible for developing and
implementing marketing strategies and busineasspfor promoting club sales. In 2007, the

previous owner and manager of Arrowhedanerican Golf, added tournament sales

Rasnake’s duties. In November 2007, Defemdavergreen acquired management rights

over Arrowhead and hired Rasnake in the sgmsition with the same duties. As the
Membership Director, Rasnakarned a base salary anda®ed commissions for initiatign

fees and new dues added wheaw members joinedrrowhead. For being in charge |of

tournament sales, Rasnake earned commissions on sales that brought tournaments

Arrowhead.

Rasnake had one suldmmate, Barbara Gonzales (66zales”). Together, Rasnake

and Gonzales constituted Arrowhead’s Memshgr Department. Rasnake and Gonzales

worked as a sales team, imthGonzales’s sales numbersalkcounted toward Rasnake
membership sales goals. Gonzales’ specificisovas on membershipsthe fithess center.
This sales team relationship svanique at Defendant's comparas Rasnake and Gonzales
were the only memberghsales team at any of the clubgfendant operated. Normally,
Membership Directors were responsible their own sales numbers and the sales
subordinates were not counted towaldembership Director’'s sales goals.

Rasnake has cerebral palsy. His right hand leg are visibly impaired. Prior |to

December 2008, Evergreen stafEmbers were aware of Rasnake’s condition. These staff

members included the Arrowhead generahager Chase Swanson (“Swanson”), regional

vice president Dale Folmar (“Folmar”), senioceipresident of clubperations Richard Ellis
(“Ellis™), and vice president of $&s Belinda Short (“Short”).
In December 2008, Defenuaoffered Swanson the geral manager position @at
Arrowhead to begin in Janua®p09 and Swanson accepted. Qecember 18, 2008, in an
initial meeting with twelve members of Arrowhead'’s staff, includiagnake, Swanson was
asked if he had any children, Swanson answeratdhe had a large dog that was like raising

a “retarded kid.” Rasnake was offended by Ssears use of the word “retarded.” Rasnhake

did not believe that Swanson was referringhim personally. Rasnake believed Swarjson
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was talking generally about people with diéidbs. At some poinfollowing the meeting
Rasnake called Charla Reeves (“Reeves”febadant's Human Resowgs (“HR”) director
and complained about Swanson’s wé$ the word “retarded.”

Reeves, Folmar, and Ellis contacted Swarsoout Rasnake’s complaint. In Jany
2009, Swanson returndd Arrowhead to takever the general mager position. Afte
starting this position, Swansatiegedly told Ryan Davis Davis”), Arrowhead’s food an
beverage director, that he knew Rasnhake ¢@dplained about Swaon to HR and tha
Swanson would be “getting rid §Rasnake].” Upon assumingetiole of general managge
Swanson was tasked with analyzing individaatl department productivity and performa
issues. This specifically aluded the performance and guwtivity of the Membershi
Department.

Rasnake’snembershipsalesnumbers were calculated in two different ways.
membership sales were tracked as a teamd combined with Gonzales’s sales,
Rasnake’s membership sales were also trackdigidually for him. By November 200¢
according to the November mbiht sales report, Rasnake a@wnzales’ had combined
meet 69.94% of Arrowhead’s year to datembership sales goal. By December 2(
according to the annual mdership sales report, Rasnakeled the year by individual
meeting only 30.14% of his membership saled.gddis sales percentage was the seq
worst percentage in the company among MemigeiSirectors at any of Evergreen’s clu
in 2008.

By the end of January 200Rasnake had sold $366nmemberships agast his yea
to date goal of $20,472—1.79% of his godlhrough February 2009, Rasnake had sg
total of $8,979 against his year to date memhpmgbal of $36,602—24.53% of his goal.
2008 and in January and February 2009, Gonzaliesmore than heupervisor, Rasnake.

Beginning in January 2009, &t and Ellis began a reviesf membership sales at

of Defendant’s private cluband decided to take specifaction to address clubs with

declining sales. Short and Ellis wantéal focus MembershipDirectors on growing

membership by bringing in new members te thubs. They did this by implementing n
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compensation measures acréise company and by adjusting commission percentag

focus on new monthly dues raththan on initiation fees. h8rt and Ellis also decided

issue Performance Improvement Plans (“PIPs”) to poor peirigridembership Directors.

These plans had specific, objective, and riyedefined performancesxpectations that

Membership Directors were required to meet over a sixty day period after being iss

es to

to

ued tl

PIP. Short and Ellis were inked in developing, reviewingnd discussing the PIPs before

they were issued to Mebership Directors. In JanuarQ@, a Membership Bector in Ohig
was placed on a PIP. In February 2009, anmdthembership Director at a different club
Arizona, Lisa Hungate (“Hungate”), was placed on a PIP.

In March 2009, Rasnake walaced on a PIP. The rfmmance expectations

Rasnake’s PIP were identical to the expectatiortéungate’s PIP. Under Rasnake’s PIP

was expected to make $35,634 in memberships for March and A 2009, Rasnake was

expected to make at least fifty outbound salalls per week, and Raake was expected

form a Membership Committee of eight to teembers at Arrowhead April 15, 2009.

n

- he

In April 2009, in order to make competisa consistent across the company, Rasnake

was no longer given credit or commissions $ales made by Gonzales at Arrowhead.

Further, in order to focus Rasnake’s effort membership saleshe responsibility fo

[

tournament sales was taken way from Rasnaffetees. Finally, consistent with changes

made across the company, Rasnake’s ca@sion percentage on new dues added

increased from 40% t85%, while his commission onitration fees was lowered from 40

was

)

to 5%. While responsibility for tournamersales was taken away from Rasnake at

Arrowhead, another Membershipirector in Arizona, EllerHaboush at the Tatum Ran

club, was given tournament saleesponsibilities at her club.

ch

By the end of April 2009, dhe conclusion of his PIP, Baake had failed to meet any

of the performance expectatiogpulated by the PIP. Raake missed &isales goal b
$14,700—a sales percentageb8i74%. Rasnake did not malfkiéy outbound sales calls i
any week while on his PIP. While the PIRpkcitly says that Rasnake had to make f

outbound salesalls each week, Rasnake explained thatas not clear to him if a letter
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other correspondence counted as a sales aadiruns PIP. Howeveeven accounting fa
letters or other correspondencattiRasnake sent, he still ditbt meet the requisite fift
outbound sales calls per weekany week while on his PIPFinally, Rasnake schedulec
Membership Committee maéng for April 22, 2009 but failed to inform attendees that {
meeting had been cancelledrescheduled. Accordingly, a Membership Committee n
met at any time during Rasnake’s PIP ordgifiis employment with Defendant.

In early May 2009, followig Rasnake’s performance whde his PIP, Swanson m
with Rasnake and informeldim that Defendant was temating Rasnhake’s employme
because he had failed to meet the expextatiof his PIP. Thether two Membershi
Directors that were placed on PIPs were also terminated followaigRhPs for failing ta
meet their performance expectations as well.

Following Rasnake’s termination, Davadleges that Swanson was discussing

another coworker the need tadhsomeone to wash dishesAatowhead. Upon hearing that

Rasnake was still unemployed, Swanson said, &Nevind. That probably wouldn’t be ve
effective” and imitated the impairment in $eke’s right hand, implying Rasnake v
physically incapable of being dishwasher. Davis also alleges that Swanson made
jokes about Rasnake’s disability. Davis, hger is unable to articulate or explain w
those jokes were or when those jokes were made.

On April 5, 2011, Plaintiff Equal Eptoyment Opportunity Commission (“EEOG
filed a complaint against Defendant seeking rébefRasnake. (Doc. at 1). On Septembg
13, 2011, Plaintiff filed an Amended Complaagainst Defendant alleging two claims un
the Americans with Disabilities Act of 1990 (“ADA”). (Do@3 at 4-5 1 11-12). In th
Amended Complaint, Plaintiff alleges Defendamtawfully discriminated against Rasng

in violation of 8 102 of Title lof the ADA, 42 US.C. § 12112. Id. at 4 1 11). Furthe

Plaintiff alleges Defendant unlawfully retaliatadainst Rasnake in vetion of § 503(a) of

Title V of the ADA, 42U.S.C. § 12203(a).Id. at 5 1 12). Followingliscovery, on July 27
2012, Defendant filed the pending Matitor Summary Judgnme. (Doc. 57).
II.  ANALYSIS
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In the Motion, Defendantontends that it is entitleto summary judgment on
Plaintiff’'s discrimination and retaliation claimend asks this Court to dismiss Plaintiff
Amended Complaint. (Doc. 57 at 17). Sumynmdgment is only appropriate when “the
movant shows that there is no genuine dis@stdo any material fact and the movant is
entitled to judgment as a matter of law.” FedCR.. P. 56(a). “A past asserting that a fagt
cannot be or is genuinetlisputed must support that assertign . . citing to particular parts

of materials in the record,” dsy “showing that materials cidedo not establish the absence

or presence of a genuine disp, or that an adverse party cannot produce admissible

evidence to support the factld. 56(c)(1)(A)&(B). Thus, sumnrg judgment is mandated
“against a party who fails to make a showmgfficient to establish the existence of an
element essential to that party’s case, and dohwthat party will beathe burden of proof at
trial.” Celotex Corp. v. Catretd77 U.S. 317, 322 (1986).

Initially, the movant bears ¢hburden of pointig out to the Court the basis for the
motion and the elements of the causes obaaipon which the non-mowrawill be unable to
establish a genuine issue of material falt. at 323. The burden ¢h shifts to the nont
movant to establish the etesnice of material factld. The non-movant “must do more than
simply show that there is some metaphysa@lbt as to the material facts” by “com[ing]
forward with ‘specific facts showing thaéhere is a genuine issue for trial."Matsushita
Elec. Indus. Co. v. Zenith Radio Carg75 U.S. 574, 586-87 (198@juoting FedR. Civ. P.
56(e) (1963) (amended 2010)). In the summadgment context, the Court construes |all
disputed facts in the light mostarable to the non-moving part¥llison v. Robertsor357
F.3d 1072, 107%th Cir. 2004).

The mere existence of some allegadtfial dispute between the parties will not
defeat an otherwise properly supported omtior summary judgment; the requirement is
that there be no genuinssue of material factAnderson v. Liberty Lobby, Inc477 U.S.
242, 247-248 (1986). A materii@ct is any factual issue thaiight affect the outcome of the
case under the governing substantive ldd. at 248. A material fact is “genuine” if the

evidence is such that a reasolegury could return a verdiéor the non-moving partyld.
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At the summary judgment stagthe trial judge’s funatn is to determine whether

there is a genuine issue for trial. There isssoie for trial unless theiis sufficient evidence

favoring the non-moving partipr a jury to return a welict for that party.ld. at 249-250. If

the evidence is merelgolorable or is not significantly probative, the judge may grant

summary judgmentld.
A. Plaintiff's ADA Claim for Dis crimination under 42 U.S.C. § 12112

Plaintiff claims Defendant discriminatetjainst Rasnake onelbasis of Rasnake

disability by placing Rasnake @aPIP when other non-disabledles directors with similar

performance metrics were nosdiplined, by setting unattainaldales goals for Rasnake,

changing the types of sales tivaduld be attributed to Raake, by removing a significa

portion of Rasnake’s sales responsibilitiessulting in a redumn of his commission

earnings potential, and by teimating Rasnake’s employment. (Doc. 23 at4 T 11).
Courts have consistently utilized therden-shifting approactestablished by th
United States Supreme CourtMcDonnell Douglas Corporation v. Greedll U.S. 792

802 (1973), when reviewing motions for nsmnary judgment in claims for dispara

S

by

[e-

treatment under the ADARaytheon Co. v. Hernandez40 U.S. 44, 49 n. 3 (2003). Under

the McDonnell Douglasframework, a plaintiff must firsestablish a prima facie case
discrimination. McDonnell Douglas411 U.S. at 802. To e&l&ésh a prima facie case

discrimination, a plaintiff must show that loe she: (1) is a disabled person within

of

the

meaning of the ADA, (2) is qualified witlor without a reasonable accommodation to

perform the essential functions of the jalmd (3) suffered an adverse employment ag
because of the disabilityKennedy v. Applause, In©0 F.3d 1477, 1481 (9th Cir. 199
Once a plaintiff has established a prima faciectse burden (of production) then shifts

the defendant to articulate legitimate, non-discriminary reason for its advers

employment action. Tex. Dep’'t of Cmty. Affairs v. Burdind50 U.S. 248, 253 (1981);

McDonnell Douglas411 U.S. at 802. Finally, a burdehpersuasion revestto the plaintiff
to provide eviénce that the reasons porth by the defendant constitute mere pret

Burding 450 U.S. at 256. In the context @fmotion for summary glgment, the plaintif
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must raise a genuine issue of material faat the defendant’s legitimate, non-discriminat|
reason for an adverse employment action was pretex@maad v. Metro. Prop. & Cas. Ci
237 F.3d 1080, 109@th Cir. 2001).
1. Plaintiff's Prima Facie Case
The Court assumesrguendo that Plaintiff could estdish a prima facie case
discrimination because, as discussed belsee supraSection 1.A.3, the Court find
Plaintiff has not shown that Defendant’sitegate non-discriminatory reasons are pretex
2. Defendant’sLegitimate Non-Discriminatory Reasons
Defendant must “articulatsome legitimate nondiscrimatory reason” for puttin
Rasnake on a PIP, for changi Rasnake’s job description and compensation, an
eventually terminating Rasnak®cDonnell Douglas411 U.S. at 802.
In March 2009, Rasnake was placed on a PIP. Defendant explains that Rasn

put on the PIP, along with two other Membershipectors, because he was one of the w

performing Membership Directois the company in 2008 andrga2009. (Doc. 57 at 14).

Part of Defendant’s efforts to improve mendiep sales across the nation included iss

PIPs to poor performing Membership Directordoc. 58 at 9 § 65). In 2008, Rasnak

membership sales goal, set by his previoupleyer, American Golf, was $236,400. (D¢
57 at 3). However, Rasnakadmitted in his deposition thdte had only $71,245
membership sales that were igtited to him in 208, which was only 304% of his annua

goal. (Doc. 58-1 at 15). Rasnake’s memberships performance @008 was the secor

worst performance of any Memlséip Director on th annual 2008 membeiplsales report.

(Doc. 60 at 7-8 1 32). Leading up to puttiRgsnake on a PIP, in January 2009, Ras
sold $366 in memdrships against his goaf $20,472 for that month. (Doc. 57 at
Through February 2009, Rasndkad sold a total of $8,979 aigst his membership goal
$36,602, which was only 24.53% of his goal for the first two months of 2009. (n 2008
and by the first two monthef 2009, Gonzales, Rasnakessbordinate, had outsold h
supervisor. Id.).

In January 2009, Defendant placed a Mersihigr Director in Ohio on a PIP. (Dq
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58 at 10 1 66). In Februa®)09, Defendant placed anotherml@ership Director in Arizon

on a PIP. I@. at 1 68). Following Rasnake’s salperformance in 2008 and January

February 2009, Swanson placed Rd&snon a PIP in March 2009.Id( at 10 T 71).

Rasnake’s PIP was discussed3iyort, Ellis, Swanson, and &ees prior toRasnake bein

and

0

placed on it. Ifl. at 11 § 72). Rasnake’s PIP had shene performance expectations as the

PIP issued to the other MembagsDirector in Arizona. Id. at 11  73).
In April 2009, Rasnake’s job descriptiand compensation were changed. Defen

contends that the changes were entirebjtiimate. Rasnake wgathe only Membershi

dant

Y

Director in the company who received commissifamsanother person’s sales. Accordingly,

Defendant eliminated that portion of Rasnakebmpensation to make payment struct

LIres

consistent for Membership Directors acrdbe company. (Doc. 57 at 14). Defendant

changed Rasnake’s job destiop by removing Rasnake’s tournament sales responsib

and commissions in order to focus all ofsRake’s efforts on merebship sales. Id.).

Finally, Defendant reduced dWllembership Director’s, includg Rasnake’s, initiation fee

commission and increased their dues added cesiom, in order to focus their efforts

increasing monthly dues rath than initiation fees. Id. at 5). Defendant explains that

Swanson had nothing to datlwthese changes in Rasnakebmpensation structureld.(at

14). The changes t®asnhake’s compensation resultedm the company’s efforts to

equalize pay structures across the country fands the efforts of all of its Membersh

Directors on growing the membership dgncentrating on monthly duedd.(at 13).

Finally, Defendant contends that Rasmakas terminated iMay 2009 because he

failed to meet the expectations of his PIRd. @t 6). First, Rasnake failed to meet

lities

P

his

membership sales goals fielarch and April 2009. Id. at 5). Rasnake’s goal was $35,634

for those months and he misdbds goal by $14,700.1d. at 5-6). Second, Rasnake failed to

make the requisite fifty outbound salesl€g@ler week pursuant to his PIRd.(at 6). While
the PIP explicitly says that Rasmakad to make fifty outbound salealls each week
Rasnake explained that it was not clear to ifienletter or other cwespondence counted

a sales call under his PIP. Id{). However, even accounting for letters or of
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correspondence that Rade sent, he still did not meetetliequisite fifty outbound sals
calls per week in any weelhile on his PIP. I¢.). Third, Rasnake failed to form
Membership Committee b&pril 15, 2009 pursuat to his PIP. Ifl.). Rasnake scheduled
Membership Committee raéng for April 22, 2009 but failed to inform attendees that {
meeting had been cancelled or reschedulédl.). (Accordingly, a Membership Committ
never met at any time during Rage’s PIP or during his employment with Defendant.

The Court finds these are legitimate rseriminatory reasons for Defendan
decision to terminate Rasnake. Theref Defendant has met its burden unieDonnell
Douglas The burden now shifts blato the Plaintiff.

3. Plaintiff's Burden to Show Pretext

“[Plaintiff] now must have the opportunitp demonstrate that the proffered reaso

w[ere] not the true reason[s] for the employmaetision. This burdenow merges with the

D
n

he

—

S

n[s]

ultimate burden of persuadingetitourt that [Rasnake] has been the victim of intentional

discrimination. [Plaintiff] may succeed in thegther directly by persuading the court that a

discriminatory reason more likely motivated #mployer or indirectly by showing that the

employer’s proffered explanatias unworthy of credence.Burding 450 U.S. at 256 (citing

McDonnell Douglas411 U.S. at 804-805).

Plaintiff argues that “[t]here is direct ieence that Swansoengineered Rasnake

termination because of his colamt and his disability.” (Doc59 at 12). Direct evidenc

“is evidence which, if believed, proves the faftdiscriminatory amus without inferencs

or presumption.” Coghlan v. American Seafood Co. LL€13 F.3d 1090, 1095 (9th Cij
2005) (citation and quotation marks omitte@igmpesta v. Motorola, 1nc92 F. Supp. 2d
973, 980 (D. Ariz. 1999) (“comants only constitute direct evdce if, assuming their truth,

they would “prove][ ] the fact didiscriminatory animus] withounference or presumption.
(quoting Godwin v. Hunt Wesson, Incl50 F.3d 1217, 1220 t® Cir. 1998)). “Direct

evidence typically consists of clearly sexist, sgcor similarly discriminatory statements

actions by the employer.”ld. Circumstantial evidence, ahe other hand, “requires an

additional inferential step to demonstrate discriminatidd.” “Because direct evidence is

117

e

Ir.
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probative, the plaintiff needffer ‘very little’ direct evidence to raise a genuine iSSu¢

material fact.” 1d. (citation omitted). When a plaintifelies on circumstantial evidencg

however, “that evidence must be specific antdstantial to defeat the employer’s motion
summary judgment.”ld. (citation and quotain marks omitted). Corary to Plaintiff's
claim that direct evidence eiss Plaintiff offers only circumstantial evidence that Defent
discriminated against Rasnake.

First, Plaintiff argues that direct evidenoé Defendant’s discriminatory animus
shown by Swanson allegedlyysag he would be “getting ridf [Rasnake],” by Swanson
derogatory remark about htog being like a “retarded kidby disability related “jokes’
about Rasnake that Swanson allegedly madPawais, and by Swaon allegedly sayin
Rasnake would not be an effective dishwastemause of his physical limitations. (Doc.
at 12). Next Plaintiff argues that Swansorswvigextricably linked to the decision maki
process and that his discrimioey animus shows Defendant&ims justifying its busines

decisions are merely pretext.ld.(at 12-13). Further, Plaifitiargues that the fact th

Haboush had comparable sales numbers and wadaoed on a PIP is @lence of pretext.

(Id. at 15). Finally, Plaintiff argues that Ra&e’s sales numbers did not justify Rasna
termination and being placed on a PIRI. §9 at 14).
a. Swanson’s Comments
The first comment at issue is when Sw@m told Davis that Swanson knew Rasn
was the party that had complained about Seanto HR and Swanscsaid he would b
“getting rid of him,” referring tdRasnake. This is m@vidence of disability discriminatio

As discussed below, this comment is diregtemce of retaliation under the circumstance

was made. See infraSection 11.B.3. This comment tianothing to dowith Rasnake’s

disability. This comment sdie concerned Swanson’s rd@mn to finding out Rasnak
complained aboutim to HR.

The additional comments at issue are Swaisssingle use of the word “retarde
the alleged disability related jokes that &won made, and Swanson’s implication

Rasnake was incapable of beinhged as a dishwasher. Countsthe Ninth Circuit have
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found that stray comments not directly tigml an employee’s termination are not dir
evidence of discrimination. IMNesbit v. Pepsicothe Ninth Circuit Court of Appea
explained that a comment by aapitiff's supervisor that “@ don’t necessarily like gre
hair,” that “was uttered in an ambivalemanner and was not tiedrélctly to [plaintiff's]
termination. [] [Was] at best weak circumgtahevidence of discrinmatory animus towar
[plaintiff].” 994 F.2d 703, 705 (9th Cirl993). Further, the comment “we don’t ws
unpromotable fifty-year olds around” mady the company’s Senior Vice President
Personnel was “very general addl not relate in any way, wictly or indirectly, to the
termination of [plaintiff].” Id. The Court of Appeals held that when a comment at isg
not tied directly to the employee’s terminatibns insufficient to esblish discriminatory
animus. Id.; see also Nidds v. Schindler Elev. Corpl3 F.3d 912, ®:19 (9th Cir. 1996
(supervisors comment that he imtled to get rid of all “old timef found to be stray rema
because it was ambivalent and notltte the plaintiff's termination)Merrick v. Farmers
Ins. Group 892 F.2d 1434, 1438-39 (91ir. 1990) (decision mker's comment that h
chose another employee foroprotion because he was “brigimtelligent, knowledgeabl
young man” insufficient to create triablesue over whether plaintiff was not seleg
because of his age)empesta92 F. Supp. 2d at 980 (commemihat are not tied directly
an employee’s termination are stray remarksdireict evidence of discrimination).

Swanson’s use of the word “retarded” was not directed at Resiakd not concer
Rasnake’s actual disability, and it had nothingltowith Rasnake being terminated. Th
underNesbit this comment does not constitute diregidence of discriminatory animus,
best it is circumstantial evidence.

The alleged disability related jokes ab&asnake made by Swamsof which Davis

was unable to remember actual exampleswiien they were made, and Swansg

implication that Rasnake would be incapabléeihg a dishwasher, webeth stray remarks

This evidence, if believed by a trier of fastpuld not prove disabilitgliscrimination withou
inference or presumption. This evidencads tied to any adveesemployment action mag

by Defendant. Accordingly, it is not dok evidence of discrimination and is a
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circumstantial evidence that Swansheld a discriminatory animus.
b. Defendant’s Business Decisions

In addition to the comments made by &won, Plaintiff argues Swanson Vv
inextricably linked to the decision making pess and that his discriminatory animus sh
Defendant’s explanations justifiig its business decisions are merely pretext. (Doc. !
12-13). Plaintiff, however, offers no ewdce to support this argument.

Defendant removed tournament salesd aGonzales’'s mendoship sales fron
Rasnake’s sales numbers and Defendanhgdth Rasnake’s commission structure. S
and Ellis’s decisions regardjnGonzales’s membership ssland Rasnake’s commissia
were changes made equally across the compdinese decisions had nothing to do W
Rasnake. In April 200Rasnake was no longer given crddit Gonzales’s sales, as he
the only one in the company being given thisddrin the first place. This change was m
to make payment structures consistent Kbembership Directorsacross the compan
Further, Short and Ellis nda the decision to reduedd Membership Director’s initiation fe
commissions and increase their sliaelded commissions in orderfazus all of their efforts
on increasing monthly dues rather than initiafiees. Plaintiff hasféered no evidence ths
these decisions were anything egitimate business decisions.

Tournament sales were removed from R&s’s responsibilities in order to foc
Rasnake solely on membership sales, which waonsistent motivacross the compan
Membership sales were the largest revehne in the budget and Short recommen
removing tournament sales from Rasnake&poasibilities after talking with Swanson g
Ellis because there was a huge shortfall iat tarea. The only @ence Plaintiff has
proffered to show this was not a legitimdiesiness decision is the fact that ano
Membership Director at a different club Arizona, Haboush, was given tournament s
around the same time. (Doc. 59 at 15).

The mere fact that Haboush was given tournament sales is not evidence in
discrimination. Rasnake chlas Haboush had a lower sal@ercentage in 2008 th

Rasnake, yet she was given tournament salele they were taken away from Rasnak
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duties. This simply is notue. Rasnake met just 30.14% to$ individual sales goal i
2008. (Doc. 58-1 at 69). Haboush met 47.8#%er individual sales goal in 2008ld.).

Further, Haboush was nplaced on a PIP. There is no eefide that Defendant’s decision

give Haboush tournament salasher club and take tournantesales from Rasnake at h

to

is

club while Rasnake was on a PIP was a discritargaaction. It was merely a busingss

decision that Defendant had the right to makeerétore, this action also cannot be take
circumstantial evidence afiscriminatory animus.

C. Defendant’s Treatment of Another Membership Director

Further, Plaintiff argues that the fact tivddboush had compairabsales numbers and

was not placed on a PIP is esitte of pretext. (Doc. 59 4b6). Rasnak&vas the secon

N as

d

worst performing Membership Ector in the company in 280and by the end of January

2009 he had sold only 1.79% his sales goal. (Doc. 62#& 9, 11). In January 2009,

Haboush met 37.29% of her year to dgtal, compared to Rasnake’s 1.79%d. @t 11).

By February 2009, Rasnake had met 24.53%iefyear to date goal, while Haboush had
attained 22.88% of her year to date godd. &t 12). At the beginning of March 2009,

Rasnake was placed on his PIR/hile Rasnake had performéetter in February and had

raised his numbers to Haboush’s level by thgaboush far out penfmed Rasnake in the

year prior and in January. Rasnake had mexgualed Haboush’s sales by February.
Court finds that Haboush’'s and Rasnakeaes numbers were not comparable
Defendant’s reasons for puttiftasnake on a PIP while npatting Habouslon a PIP werg
entirely legitimate. Plaintiff has offered mdher evidence. Thus, Plaintiff has not shg
that Defendant’s decision tout Rasnake on a PIP whilet putting Haboush on a P
indicates discrimination against Rasnake. Tleeegfthis action is ab not circumstantia
evidence of discrimination.
d. Rasnake’s Sales Numbers

Finally, Plaintiff argues that Rasnake&ales numbers did not justify Rasnak

termination and being placed on a PlBcéuse Swanson admitted the way in wi

Rasnake’s numbers were totaled made it “prdifficult” to accurately assess Rasnak
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individual sales performance. (Doc. 59 aj.1Rasnhake was the onlflembership Directo
in the company that waswgin credit and a commission fbis subordinate Gonzales
membership sales. Rasnake claims he workedsates team with Gonzales toward a sh
membership sales goal until March 2009. Rifiiargues that Gonzales would inaccurat
put in Rasnake’s sales numbbyslogging in as herself andeh inputting sale numbers tha
both Rasnake and Gonzales had achieved together. Thus, these numbers would be
to Gonzales and not be attributed to Rasnaks. proof of this, Rasnake claims his sg
numbers dropped from 69.94% in Novemi2&08 to 30.14% whekBonzales’s numbel
were calculated separately. (Doc. 59 at T#)is statement, however, is misleading.
Rasnake was placed on a RIRd eventually teninated becausef his individual
performance. There were two types of salg®nts in 2008, the monthly sales reports
November and December 2008 (D62-5 at 10-14, 123) and the 2008 annual members
report (Doc. 62-6 at 1-9). On the monthlypoet for November 2008, Rasnake did ind
have a membership sales percentage of 69.94%c. 62-5 at 14). The monthly report 1
December 2008 is virtuallynreadable, but it appears talicate that Rasnake’s members
sales goal dropped to 27.17% in December. (B&e5 at 17). The annual sales report s
Rasnake had a year to datenmbership sales percentage of 30.14% in December
(Doc. 62-6 at 9). Regardless of whappaned between Novemband December 200

Rasnake still only met approximately 30% o mdividual membership sales goal in 2(

which Defendant indicated was a priority te@tbompany. Even if Gonzales inaccurat

entered Rasnake’s sales as twen in 2008, Rasnake still onlylddess than 2% of his go
in January 2009 ahapproximately 24.53% of higoal in Februgy 2009. (d. at 11-12)
Plaintiff has offered nevidence that indicatdbese were not Rasnake’s sales percentag
January and February. These numbers ledRdasnake being put on a PIP in Mar
Rasnake’s performance on the R$Pwhat led to his termii@n and Rasnake admits tk
performance was not tied to Gonzales’ perfance. Further, Defendant had a legitim
right to not allow Rasnake tmperate as an exception wittiimee company andllow him to

account for and receive commissiars membership sales malolg Gonzales.Accordingly,
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the Court finds this is not evidence of any disinatory intent on the part of Defendant.
In summary, Plaintiff has proffered norelit evidence of discrimination and on
minimal circumstantial evidendhat Defendant discriminated against Rasnake. Specifig
the circumstantial evidence Plaintiff has offer@®wanson’s use of the word “retarded,” t
alleged disability related jokes about Rasnalagle by Swanson to Bia, which Davis was
unable to remember actual examples of, 8m@dnson’s implication that Rasnake would
incapable of being a dishwasher. There is no issue for triagdautilere is sufficient evidend
favoring the non-moving party for a jutg return a verdicfor that party. Anderson 477
U.S. at 249-50. To create an issue faal twith circumstantial evidence alone, “th

evidence must be specific asdbstantial’ Coghlan 413 F.3d at 1095 (emphasis added),

evidence is merely colorabte is not significantly probate, the judge may grant summalry

judgment. Anderson 477 U.S. at 249-50. The Coumdis Plaintiff has not met this burde
and provided specific and subdiahevidence that terminaity Rasnake was anything but
legitimate business decision. Plaintiff has siebwn that Defendant’s legitimate reasons
terminating Rasnake are pretext and raised a genssue of material fact. Accordingly, tf
Court grants Defendant’s Motion for Summargldment on Plaintiff's discrimination clain
under 42 U.S.C. § 12112.

B. Plaintiff's ADA Claim for Reta liation under 42 U.S.C. § 12203(a)

In the second claim, Plaintiff allege3efendant retaliated against Rasnake
contacting HR about Swanson’s comment atgtaff meeting in Bcember 2008. (Doc. 2
at 5 1 12). Under the ADA, fijo person shall discriminate against any individual bec
such individual has opposed any act or practitade unlawful by this chapter or beca
such individual made a charge, testified, stesl, or participated in any manner in
investigation, proceeding, ¢rearing under this chapter.42 U.S.C. § 12203(a). Plaint
claims Defendant retaliated against Rasnakeiotation of § 12203(a) by placing Rasna
on a PIP when other disabled sales directath similar performance metrics were 1
disciplined, by setting unattainable sales goatsRfasnake, by changg the types of sale

that would be attributed to Rasnake, bynoeing a significant portion of Rasnake’s sg
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responsibilities, resulting in a reduction ofshtommission earnings potential, and
terminating Rasnake’s employment. (Doc. 23 at 5 { 12).

The McDonnell Douglasframework and allocation gfroof that governs dispara
treatment claims also governs retaliation clainvartzoff v. Thomas809 F.2d 1371, 137
(9th Cir. 1987) (citingRuggles v. Cal. Polytechnic State Uni¥97 F.2d 782, 784 (9th C
1986). UnderMcDonnell Douglas a plaintiff must first estaish a prima facie case
retaliation. McDonnell Douglas 411 U.S. at 802. To eslssh a prima facie case
retaliation, a plaintiff must show: (1) engagera a protected actity under the ADA, (2
an adverse employment action, an{l &3causal link between the twdrown v. City of
Tucson 336 F.3d 1181, 1186#8(9th Cir. 2003). If the platiif establishes a prima fac
case of retaliation, the defendant has the buafearticulating a legitimate, non-retaliatg
reason for its action.Porter v. Cal. Dep’t of Corr.419 F.3d 885, 894 (9th Cir. 200}
McDonnell Douglas411 U.S. at 802. Once the dedant has presentedpurpose for th
action, the plaintiff bears the ultimate burdehproviding evidencdahat the defendant
reason is “merely a pretext for a retaliatory motivéd:; McDonnell Douglas411 U.S. a
804.

1. Plaintiff's Prima Facie Case
a. ProtectedActivity

Plaintiff has the initial burden to show thiaé engaged in a protected activity
establish a prima faciease of retaliation.Brown, 336 F.3d at 1186-87Defendant argue
that Plaintiff cannot show that Rasnake ayeghin a protected activity because Rasr
could not have had a reasonable belief thatrdawful employment practice occurred wh
he complained téiR. (Doc. 57 at 8-9).

It is well established that “[o]ppositio to an unlawful employment practi
constitutes protected activity.Finical v. Collections Unlimited, Inc65 F. Supp. 2d 103
1049 (D. Ariz. 1999) (quotingyloyo v. Gomez40 F.3d 982, 9849th Cir. 1994));Pardi v.
Kaiser Found. Hosps389 F.3d 840, 850 (9th Cir. 200@pursuing one’s rights under tt
ADA constitutes a protected activity."Tirent v. Valley Elec. Ass'n Inc41l F.3d 524, 52
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(9th Cir. 1994) (quotindgc.E.O.C. v. Crown Zellerbach Cary20 F.2d 1008, 1014 (9th Ci

1983) (“We have held that when an employmetests the actions of a supervisor s

m

opposition is a ‘protected aciiy.””)). A plaintiff's opposition, however, must be based o
reasonable belief that the employer commitiadunlawful employment practicévloyao, 40

F.3d at 985.

ir.
uch

N a

“The ADA forbids discrimination in employemt on the basis of disability . . . and

forbids retaliation against those whopoge acts prohibited by the ADAStiefel v. Bechte

Corp., 624 F.3d 1240, 124@th Cir. 2010) (citing 42 U.E. 88 12112(a)12203). The
same framework applies to an ADA retaliation midahat applies to claims made under T
VII. Barnett v. U.S. Airways, Inc228 F.3d 1105, 112(9th Cir. 2000) (en banc) (“[W]
join our sister circiis in adopting the Title VII retaliation framework for ADA retaliati
claims.”), vacated on other grountlsS. Airways v. Barnetb35 U.S. 391 (2002).

“The reasonableness of [a plaintiff's] béligat an unlawful employment practi
occurred must be assessed according to antgestandard-one thatakes due allowanc
moreover, for the limitetnowledge possessed by most Tl plaintiffs about the factua
and legal bases of their claims.Moyo, 40 F.3d at 985. Eveii a plaintiff's belief is
mistaken, it is reasonable “if premised orméstake made in goothith. A good-faith
mistake may be one of fact or of lawltl. at 984 (citingJuradov. Eleven-Fifty Corp 813
F.2d 1406, 1411 (9tkir. 1987) (English-only order not atle VIl violation as a matter g
law, but opposition based oa reasonable belief that the order was discriminato
protected)). Further, “it has been long estabtistiat Title VII, as remedial legislation,
construed broadly. Thidirective applies to the reasonaldes of a plaintiff's belief that

violation occurred, as well as to other mattensl” (citation omitted).

Defendant argues that tf&upreme Court’s ruling ilBreedenexplicitly precludes

Plaintiff from having an objectively reasorn@bbelief that a single isolated commg
constitutes a violation of the ADA. (Doc. & 8). Defendant's gument appears to |
based off of the Supreme Court’s statement thatecurring point inour opinions is tha

simple teasing, offhand comments, and isolated incidents (unless extremely serious)
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amount to discriminatory changes in tteems and conditions of employment.ld.(at 5)
(quotingClark Cnty. Sch. Dist. v. Breedeb32 U.S. 268, 271 (2@)). However, the Cou

notes that whether a complaistsolely based on a single offhand comment is not a b

line test for reasonableness. A< tBupreme Court also explained Bneeden and as

Defendant quoted, the Court must ddes all of the circumstancesld() (quotingBreeden
532 U.S. at 20-71) (“Workplace condzt is not measured in isdlon; instead, whether @
environment is sufficiently hostile or albws must be judged by looking at all t
circumstances, including the frezncy of the discriminatory omluct; its severity; whether
is physically threatening or humiliating, or ama@ffensive utteranc. Further, Defendan
argues that the reasonableness of Plaintifidief is not measured against Plaintif
subjective ignorance of the substantive law, thet reasonableness is measured agains
substantive law itself and what adtyaconstitutes unlawful conduct.ld)) (quotingClover
v. Total Sys. Servs., Ind76 F.3d 1346, 1351 (11th Cir999)) (“objective reasonableng
of an employee’s belief that her employer bagaged in an unlawful employment prac
must be measured against existing substamdiwe’). As Defendant points out, the Co
must consider the substargivaw when assessing reasonableness of an employee’s
that an unlawful employmergractice occurred because failing “would eviscerate th
objective component of [the] reasonableness inquiryld. &t 5-6) (quotingHarper v.
Blockbuster Entm’t Corp 139 F.3d 1385, 1388 A.(11th Cir. 1998)).

In this case, the Court finds Rasnake had an objectively reasonable beli

Swanson’s comment constituted a violatiortref ADA. Swanson made a lone commer

a staff meeting that was offensive and incdesate. Swanson wasked during a December

2008 staff meeting whether he and his vhied any children, Swanscaid no, he had
large dog; then Swanson made an analdtggoting to say his dofyasn't very bright”

because raising it was like raising a “retatded.” (Doc. 62-3 atl24-125). The word

“retarded” is unquestionably derogatory term used to deibe the mentally disabled,
protected class of people under the ADA. afson’s use of therim, even though it wa

used to describe his dog, stillrdgatorily portrayed disabled itttren. Rasnake is physical
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disabled. (Doc. 60 at 32 14)3 Swanson was hired as Rake’'s superviso The comment

was made at the initial meeting in an informal environment amongst team member

Swanson was aware that Rasnakes disabled prior to the ming, even thugh Swanson

met Rasnake for the first time thie meeting. This was indeed a single, offhanded comment,

however, Rasnake would be working directly 8wanson. While Rasnake admits he |had

never read or researched the ADA in anyvie&fore complainingo HR about Swansagn
(Doc. 60 at 27 9§ 107), the Court finds was objectively reasonable under these

circumstances for Rasnake to believe, evdnsfbelief was wrong, #t under the ADA his

UJ

supervisor could not derogatorily use the woretarded” in a professional environment.

Accordingly, because Rasnakebelief was reasonable, Plaintiff has established | that

Rasnake’s complaint to HR was a protected activity.
b. Adverse Employment Action
For Plaintiff to establish the requisite panfiacie case of retaliation, Plaintiff must
also show an adverse employment actidBrown, 336 F.3d at 1186-87.An act is arn
“adverse employment action” if the act isnYa adverse treatment that is based gn
retaliatory motive ands reasonably likely to deter theharging party from engaging (in

protected activity.” Ray v. Hendersqm217 F.3d 1234, 1242-43th Cir. 2000) (interna

citations omitted).

Our circuit defines that term “baally,” and examples of adverse
employment actions could includ&ransfers of job duties,”
“transfer to another job [even)f the same pay and status,”
“changes in work schedulesRay, 217 F.3d at 1240-43 (internal
citation omitted), “termination,dissemination of a negative
employment reference, issuana#¢ an undeserved negative
performance review and refusal to consider for promotion,”
Brooks v. City of San Mate@29 F.3d 917, 928 (9th Cir.2000)
(internal citations omitted). Mele “declining to hold a job
open” or “badmouthing an employ®utside of the job reference
context” does not reach that levedl. at 928—29.

Brown v. Potter457 F. App’x 668672 (9th Cir. 2011).

Under this standard, Plaintiff has showasnake was subjected to an adverse

employment action. In March 2009, Rasnake maison a PIP. (Dod&9 at 5). In April
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2009, Rasnake’s duties were changed andgddnts compensation was taken awayd.)(
In May 2009, Rasnake was terminatedd.)( The Court finds these are enough fact
establish an adverse employment action in this case.
C. CausalLink
Finally, to prove a prima facie case of tetfon, Plaintiff must show a causal lir
between the protected activity and the adverse employment adiioown 336 F.3d &
1186-87. “Causation sufficient to establish thied element of the prima facie case may

inferred from circumstantial evishce, such as the employekisowledge that the plainti

nk
t

be
f

=N

engaged in protected activitiand the proximity in time bew®en the protected action and

the allegedly retaliatorgmployment decision.”Yartzoff 809 F.2d at 1376 (citinililler v.
Fairchild Indus., Inc, 797 F.2d 727, 7332 (9th Cir. 1986))Villiarimo v. Aloha Island Air,
Inc., 281 F.3d 1054, 1065 (9th Cir. 2002) (rgeizing that causation may be inferred fr
timing alone where an adverse employment adbtlows on the heels of protected activit
In Yartzoff sufficient evidencexisted to create the inference of a causal link where ad
actions occurred less than three months afterptaint filed, two weeks after charge fi
investigated, and less than two months afteestigation ended809 F.2d at 1376ee alsa
Nidds v. Schindler Elevator Cordl13 F.3d 912, 919 (9th Cit996) (sufficiem evidence tg
create an inference of causiak where layoff occurred four months after supervisor as
the plaintiff if plaintiff had dropped his sitcrimination complaint). In contrast, @ornwell
v. Electra Central Credit Unigna nine month gap in time tveeen the plaintiff's complain
and his termination was too long to support an inference of a causal link. 439 F.3
1035 (9th Cir. 2006)see alsoVilliarimo, 281 F.3d at 1065 (“A nearly 18-month laj
between the protected activity and adverse eympént action is simplyoo long, by itself
to give rise to an inference of causation.”).

In this case, Rasnake maitie complaint to HR ilDecember 2008. Swanson W
aware that Rasnake was thetpahat complained about the comment because Swanso
told this by Reeves prior to starting in Phoenixst over two monthesfter the complaint, &

the beginning of March 2009, Rasnake was pua &1iP. Four monthafter the complaint
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in April 2009, Rasnake’s dutiesd his compensation were chathgd-ive months after th
complaint, in May, Renake was terminated. The Cofinds this circumstantial evident
sufficient to infer a causalnk between Rasnake’s complaiand Defendant’'s alleged
retaliatory employment decisions. AccordingBlaintiff has established a prima facie c
of retaliation undeMcDonnell Douglasand the burden moshifts to Defendnt to proffer &
legitimate reason for itsmployment decisions.
2. Defendant’sLegitimate Non-Discriminatory Reasons

Defendant has proffered the same leggie non-discriminatory reasons for
employment decisions that Defemtlaised to defend against Plaintiff's discrimination cl
as explained above.See supraSection II.A.2. Accordinglythe burden gfts back to
Plaintiff.

3. Plaintiff's Burden to Show Pretext

Plaintiff must produce dficient evidence supporting its contention that
nondiscriminatory reasons proféel by Defendant are pretexis retaliation in order fo
Plaintiff's retaliation claim to survive Dendant’s Motion for Summary Judgmer8eeRay,
217 F.3d at 1244Burdine 450 U.S. at 256. To showetext for retaliation, Plaintiff cal
directly persuade the Court that a discrinmmga reason more likelynotivated Defendant ¢
can indirectly show that éhDefendant’s proffered explation is unworthy of beliefStegall
v. Citadel Broad. Cg 350 F.3d 1061, 106@®th Cir. 2004) (quotind@urding 450 U.S. a
256). If a plaintiff offers direcevidence of retaliaty motive, a triablessue as to the actu
motivation of the employegxists even ithe evidence is substantial.ld. (quotingGodwin
v. Hunt Wesson, Inc150 F.3d 1217, 1221 (9th Cir. 1998).a plaintiff offers circumstantig
evidence, however, the Court reqs specific and substantialiéence of predxt to survive
summary judgmentld.

A plaintiff may establish a retaliation claithrough a preponderancé the evidenct
(whether direct or circumstantial) thattakation played a motivating factor in t
termination. Id. at 1068. In order to rebut thefeledant’s legitimate non-discriminato

reasons, the plaintiff must produce evidence in addition to the evidence that s
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plaintiff's prima facie burden.Id. at 1069. But the Court does not ignore the prima facie

evidence at the pretext phadd.

In this case, the Court finds Plaintiff hasfered direct evidence of a retaliatory

motive. In his deposition, Davis, Arrowhead ®fband beverage director, alleged that while

speaking with Swanson in Jary 2009, Swanson told Davikat Swanson knew Rasngke

had complained about Swansertomment to HR, and that &mson said he would “take

care of it” by “getting rid of him,” referng to Rasnake. (Doc. 62-3 at 18).

Even if Plaintiff offers inshstantial direct evidence, “aidble issue as to the actual

motivation of [Defendant] exists.Stegal] 350 F.3d at 1066. THeourt finds this is enough

direct evidence of retaliation to create aligaissue of material fact and to preclude

summary judgment. Therefore, the Qowenies Defendant’s Motion for Summary

Judgment on Plaintiff's retaliation claim under 42 U.S.C. § 12203(a).
.  CONCLUSION

Based on the foregoing,

IT IS ORDERED that Defendant's Motion for Summary Judgment (Doc. 57) is

granted in part and denied in part. Speally, Defendant’'s motion for summary judgment

on Plaintiff's discrimination claim, under 4@.S.C. 8§ 12112, is gnted and Plaintiff's

discrimination claim is summarily dismisseBefendant’s motion for summary judgment
Plaintiff's retaliation claim, under 4@.S.C. § 12203(a), is denied.
Dated this 26th day of March, 2013.

James A. Teilbﬂrg
Senior United States District Judge
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