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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Darlene Smith, derivatively on behalf)of Case No. CV-11-0722-PHX-JAT
Apollo Group, Inc.,
Plaintiff, ORDER

VS.

John G. Sperling, Peter V. Sperling,
Charles B. Edelstein, Gregory
Cappelli, Terri C. BIShOp, Dino
Deconcini, Samuel A. Dipiazza,
StephenJ Giusto, Roy A. Herberger, Jr.,
Ann Kirschner, K. Sue Redman, James R.
Reis, Manuel F. Rivelo, George Zimmer,
Joseph D’Amico, Gregor . Iverson,
Brian L. Swartz, Brian Mue Ier P. Robgrt
Moya, Robert W. Wrubel, William Y.
Pepicello and Does 1025 inclusive,

Defendants,
VS.

Apollo Group, Inc., an Arizona
corporation,

Nominal Defendant.

Pending before the Court are Nominal Defendant Apollo Group, Inc.’s Motion tg

(Doc. 49) and Plaintiff’'s Motion to Compel §overy (Doc. 53). Bb Motions are fully

Stay
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briefed and the Court now rules on the Motiéns.

. BACKGROUND

On April 12, 2011, Plaintiff filed a derivative complaint against officers and dire
of Apollo Group for violating federal securities laws, breaching state-law fiduciary d
abuse of control, gross mismanagement, unjust enrichment, corporate waste, anc
trading. (‘Apollo 111”). (Doc. 1). This Court presides over related putative securities
actionIn re Apollo Group, Inc. Securities Litigation, No. CV-10-1735-PHX-JAT @Apollo
[1"). Apolloll is a shareholder class action suit against Apollo Group, Inc. and nine o
and directors of Apollo Group, Inc. for violations of federal securities laws. The nine ¢
and director Defendants Apollo || are among the twenty-one individual Defendants in
case’

I. THE MOTION TO STAY
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Nominal Defendant Apollo Group, Inc. (“Apollo”) argues that this action should be

stayed for two reasons: (1) a stay is necessary to allow the Company to defend it
Apolloll; and (2) a stay is provided by Arizolaav because Apollo has appointed a Spe
Committee to investigate the allegations in the Complaint. Apollo also argues tha
minimum, discovery should be stayed because the Private Securities Litigation Refg
(“PSLRA”) mandates a stay of discovevizen the individual Defendants plan to file motig

to dismiss. The Court will discuss each of Apollo’s argument in turn.

1 Although the Court indicated in its September 28, 2011 Order (Doc. 65) {
would reset oral argument on these motions, oral argument is unnecessary beca
parties submitted memoranda discussing the law and evidence in support of their pqg
and oral argument would not have aided the Court’s decisional pr&sessg., Partridge
v. Reich, 141 F.3d 920, 926 (9th Cir. 199&) ke at Las Vegas Investors Group, Inc. v.
Pacific. Dev. Malibu Corp., 933 F.2d 724, 729 (9th Cir. 1991).

2 The nine individual Defendants named in both actions are Gregory W Ca

Joseph L D'Amico, Charles B Edelstein, Gregory J lverson, Brian Mueller, Willi;
Pepicello, John Sperling, Peter V Sperling, and Brian L Swartz.

® Each individual Defendant has joined in the Motion to St&ge Docs. 51 & 52).
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A. Staying this Action until Apollo 11 is Resolved
Apollo argues that this case should be stayed Aptillo 11 is resolved.
1. Legal Standard
“A district court has discretionary power to stay proceedings in its own cd
Lockyer v. Mirant Corp., 398 F.3d 1098, 1109 (9th Cir. 2005) (citibgndis v. North
American Co., 299 U.S. 248, 254 (1936)). “If there is ealair possibility that the stay wi
work damage to someone else, the party seeking the stay must make out a clea
hardship or inequity.”ld. (quotingLandis, 299 U.S. at 255). The Court must weigh
competing interests affected by the granting or refusal of the stay, including “the pc
damage which may result from the granting afysthe hardship or inequity which a pa

may suffer in being required to go forward, and the orderly course of justice meas

urt.”
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terms of the simplifying or complicating afsues, proof, and questions of law which cquld

be expected to result from a stayd. (QquotingCMAX, Inc. v. Hall, 300 F.2d 265 (9th Cin,.

1962)).

The Court may also consider whether it is “efficient for its own docket and the f
course for the parties to enter a stay pending resolution of independent proceeding
bear upon the case,” even if the issues ol guoceedings are not necessarily controlling
the action before the Courtd. (quotingLevyav. Certified Grocers of California, Ltd., 593
F.2d 857, 863-64 (9th Cir. 1979)). However, a “stay should not be granted unless it 4
likely the other proceedings will be concluded within a reasonable time in relation
urgency of the claims presented to the couitl.’(quotingLevya, 593 F.2d. at 864).

2. Analysis

Apollo argues that allowing the case to proceed will undermine Apollo’s defef
the class action and will waste the parties’ tliedcourt’s resources because the “resolu
of the class action will have direct bearing on many of the crucial issues in this
including most obviously whether the Company has incurred or will incur recoverablg
as a result of the da action itself.” Apollo also asserts tiAgollo 111 is essentially ar

indemnification action from the wrongdoing asserte&jiololl. Apollo further asserts thg

-3-

Aires
s whi

) of

ppe:
to the

1Se ir
tion
cast

harr

—

!




© 00 N O O b~ W N P

N NN N N N N NN R R P B R B R R R
0o N o o M W N P O O 0o N OO o B WO DN O O

staying this actiopending the result ofpollo Il will prevent duplicative and potentially

conflicting rulings on the same and overlapping legal and factual issues in the two ¢

In response, Plaintiff argues that this case is differentfotio|1 in that it involves
different defendants, different factual predicates, and different legal claims. Plainti
argues that “corporate governance changes designed to enhance the Board’s indej
and effectiveness are requested in this derivative action” to protect Apollo from
misconduct on the part of its executives.

Apollo has not carried its burden of showing that it will suffer a clear case of haj
or inequity if the Court does not grant the stay. Although Apollo makes argumen
Apollolllis essentially an indemnification action based on the outcoAybb I, itis too

early in both cases for the Court to test theitsief that assertion. Likewise, Apollo see

to argue that a rekdgion of at least somef the issues iApollo Il will have a res judicata

effect on the resolution of some of the issuedpallo IIl. While Defendants point ot

similarities between the two actions, Defendants fail to articulate how res judicata

apply to claims asserted Apollo Il and it is likely too early in both litigations for Apollo

to be able to articulate such an application. Further, Apollo’s concern that there
duplicative and potentially conflicting rulings on the same and overlapping legal and f
iIssues in the two casesmisplaced. Defendants succeeded in ha&pailo |11 transferred
so that the same judge could preside over Bpdhlo Il andApollo I1l. Accordingly, any
concern over potentially conflicting rulings should have been cured by the granting
motion to transfer.

Apollo also argues that is will suffer hardship if this case is allowed to prg

becauseApollo 111 will undermine Apollo’s defense in the class action. The Cou
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unconvinced by this argument. While the concept that the corporation is a Defendant in o

action Apollo 1l - where Plaintiffshareholders claim the corporation itself commit
wrongdoing) and the Plaintiff in another actiofp¢llo Il - where the corporation i
claiming its Officers and Directors engaged in wrongdoing) appears at first glance

conflict, an actual analysis of the possible conflict merely highlights the differences
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procedural posture of the two actions. A corporation can only act through its Officers an

Directors. If its Officers and Directors committed wrongdoing, acting through
corporation, the corporation is liable to its shareholders. Meanwhile, if the Officer
Directors committed wrongdoing that caused injury to the corporation, the Officer
Directors are liable to the corporation. Inthe former instance, the shareholders have
the wrongdoing of the Officers and Directors who were acting on behalf of the corpc
and, in the latter, a different shareholder, acting on behalf of the corporation, must sh

the Officers and Directors engaged inomgdoing that harmed ¢hcorporation. Wher

the
S ant
S an
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analyzed in this light, the Court cannot asaeréay direct conflict between the shareholders

seeking damages from the corporation based on the wrongdoing of its Officers and D

rectc

in one action, and the shareholder seeking to protect the corporation’s rights agajinst t

wrongdoing of its Officers and Directors in another action.

Further, Defendants have failed to show any direct conflict, aside from asserting th

a conflict exists if the corporation is the Pl in one action and a Defendant in another.

Without pointing to a tenable conflict, such an assertion merely highlights the defin

distinctions inherent in discussing the legal fiction that a corporation is a person.

tiona

Whil

Apollo attempts to highlight this conflict by asserting that the corporations’ financigl and

management resources will be diverted from the class action if it must prosect
derivative action, the Court finds, in this case, allowing the two actions to proceed
same time will actually conserve Apollo’s financial resources. For instance, becaus
Apollo Il and Apollo 111 are in such early stages, Apollo could request that the (
consolidate discovery in both actions and avoid unnecessary duplicative discove
expenditure of financial resources that woutdwr if Apollo had to engage in discovery

the same issues more than once.
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Further, the Plaintiffs iApollo 1 recently filed an amended Complaint in that actipn.

The litigation inApollo 11 is in such early stage&pollo 11 could possibly be stayed for yes
and it is not possible to prediftclaims alleged in this litigation will be fully litigated i

ApolloIl. Accordingly, it would be both inefficient to the Court’s docket and unreasot
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for the Court to grant a stay that couldtlgears without knowing how the resolution
Apollo 11 will affect the resolution ofpollo I11.

In sum, Apollo has failed to meet its burden of showing a hardship or inequity
Court allowsApoallo I11 to proceed. Accordingly, Apollo’s request to sfgollo I11 until

Apollo Il is resolved is denied without prejudice.

B. Staying this Action pending the Special Committee’s Investigatiof

of

if the
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Apollo next argues that this Court should stay this derivative proceeding pursdiant t

Arizona Revised Statutes section 10-740 because it has appointed a Special Cominittee

investigate the allegations in the Complaint. In response, Plaintiff argues that Apollo
shown that the Special Committee was properly formed in accordance with Arizona S

has failed to provide the Court with detal®w/ing that the investigation is being conduc

nas n
[atute

led

in good faith, and has failed to provide the Gauth an estimated time period as to when

such an investigation will be concluded. Plaintiff finally argues that, because two
three members of the Special Committee are Defendants in this action, Apollo has f
demonstrate that the Committee is actually independent.

Arizona Revised Statutes section 10-740 provides, “[i]f the corporation comm

of the
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an inquiry into the allegations made in the demand or complaint, the court may stay ar

derivative proceeding for such period as the court deems apprdpriate.
The Court finds that Apollo’s request for a stay pending the Special Commi
investigation is, at best, premature. Apollo argues:

That Plaintiffs named two of the Special Committee’s members
as Defendants in the Complaint - along with every member of
the Company’s Board of Directors - is of no moment, because
the Complaint makes no allegations of potentially actionable
omissions, misstatements, or other wrongdoing by either Messrs.
DiPiazza or Rivelo personally. Instead, it merely lumps them
together with other members of the Board and Board
Committees on which they have served since 2009 and makes
%enerallzed and conclusory allegations against those groups.

uch generalized allegations of wrongdoing on the part of the
Board are insufficient to show that these particular directors lack
independence.

Doc. 49 at 13.
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Whether or not Plaintiffs allegations against certain directors or officers of Apol|o are
sufficient to withstand a 12(b)(6) motion to dismiss is appropriately addressed in such
motion to dismiss and not in a motion to stéyollo argues that the Court need not deqgide
the Special Committee’s independence before ordering a stay because “the peralgngy of
‘inquiry’ by the Company into allegations of the Complaint supports a stay under Aflizone
law.” While this may be true, the Court does timtk it appropriate to order such a stay at
this time without any information regarding the details of the investigation, the Committee’:
independence, or any guidance from Apolldaathe time such an investigation will takie.
Apollo asserts:

At the appropriate time, and upon the completion of its inquiry,
the Company anticipates that the Special Committee will
determine whether the Company’s best interests support
dismissal, prosecution, or some other disposition with respect to
the Company’s claims alleged in this derivative action. In the
event the Special Committee ultimately concludes that
maintenance of this action is not in the Company’s best interest,
in whole or in part, the Company will then ask the Court to
dismiss this action under the authority provided in A.R.S. § 10-
744,
Doc. 49 at 15. From this relatively limited amount of information, the Court cannot fing that
itis in the parties’ best interests or efficient for the Court’s docket to grant such a stay for &
indefinite period of time. If the Special Committee complies with Arizona Revised Statutes
section 10-744, and finds it appropriate to &lenotion to dismiss based on the findings of
the Special Committee, the Court can then appropriately address whether dismissgl wol
be appropriate, but Apollo has not demonstrated that it would be appropriate to grant ¢
indefinite stay while the Special Committee conducts its investigation. Accordingly,
Apollo’s request to stagpollo 111 pending the Special Committee’s Investigation is denied
without prejudice.
C. Staying Discovery until the Motions to Dismiss are Decided

Apollofinally argues that the PSLRA mandates that discovery be stayed until mption:
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to dismiss Plaintiff's complaint are resolvedhe PSLRA provides:
In any private action arising under this chapter, all discovery and
other proceedings shall be stayed during the pendency of any
motion to dismiss, unless the court finds upon the motion of any
party that particularized discovery is necessary to preserve
evidence or to prevent undue prejudice to that party.
15 U.S.C.A. 8§ 78u-4(b)(3)(B).Plaintiff argues that the PSLRA only stays the fedj
securities laws claims and she should be allowed to proceed with discovery on her s
claims.
The Court finds that discovery should be stayed pending the resolution of any

to dismiss. Plaintiff has not provided the Court with any reason discovery should p

bral

tate |
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[OCEc

on her state law claims, although it would be stayed with regard to her federal securities lay

claims. Further, Plaintiff has not shown that “particularized discovery is necess
preserve evidence” or that staying discovery until resolution of the motions to dismiss
cause her “undue prejudice.” Accordingly, the Court will grant Defendants’ request t
discovery until the motions to dismiss are resoRred.

Ill.  CONCLUSION

Based on the foregoing,

IT 1S ORDERED that Nominal Defendant Apollo Grpulnc.’s Motion to Stay (Doc
49) is granted in part and denied in part as follows:

Apollo’s request to staypollo 111 until Apollo Il is resolved is denied withot
prejudice.

Apollo’s request to stagpollo |11 pending the Special Committee’s Investigatiof
denied without prejudice.

Apollo’s request to stagpollo 11 until motions to dismiss are resolved is grants

4 Although no motions to dismiss have been filed, Defendants aver that if the
denies their requests to stay pending the outcom&paifo Il or pending the Specia
Committee Investigation, they plan to file motions to dismiss.

> Due to the Court’s decision to stay discovery until the Motions to Dismis
resolved, Plaintiff's Motion to Compel Discovery (Doc 53) is denied as moot.
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Pursuant to this Court’s Order of Sepiber 28, 2011 (Doc. 65), Defendants shall

file

an answer or any other responsive motion to the Complaint within 10 days of the date of tr

Order.

Judge Rosenblatt’'s Order Setting Scheduling Conference of April 20, 2011 (Qoc. 6

Is vacated, to be reissued by this Court.
IT IS FURTHER ORDERED that Plaintiff's Motion to Compel Discovery (Do
53) is denied as moot.

DATED this 10th day of January, 2012.

-

y James A. Teilborg /
United States District Judge
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