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States of America Doc.

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Matias Velazquez, No. CV-11-00820-PHX-RCB
Petitioner, ORDER

V.

United States of America,

Regpondert.

Currently pending before the court is the Amended Report and Recommend
of the United States Magrste Judge Lawrence O. derson (“R & R”) (Doc. 18),
“find[ing] that petitioner [Matias/elazquez] is entitled to erraoram nobigelief.” R &
R (Doc. 18) at 18:8-9. Tinheobjections were filed by the respondent, the United Stg
of America (Doc. 19). The petitioner did riik¢ a response to those objections as the
& R permitted, however._ Se® & R (Doc. 18) at 18:25-26For the reasons set fortl
herein, the court rejects the recommendati@ml denies the petitioner's “Motion t¢
Vacate Plea of Guilty & Set Aside Judgemgsit]/Motion for Expungement” (“Mot.”)
(Doc. 1).

Background
|. Factual & Procedural

A. Criminal Proceedings
On August 15, 1997, repested by criminal defense attey Jose de la Vara, thg

petitioner pled guilty in this federal districburt to a one countformation charging him
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with conspiracy to defraud the Unitedagts in violation of 18 U.S.C. § 286Response
to Defendant's Motion to Vacate Plea of Guilty and to Defendant's Motion
Expungement (“Resp.”), exh. lhereto (Doc. 10-1) at 2-&nd exh. 16 thereto (Doc
10-1) at 17-24. Amwng other things, while managingax preparation business, as pa
of a rapid return program, the petitionemokvingly prepared and filed false feder3
income tax forms, claiming d@arned Income Credit for non-qualifying clients. Id. at
4; see_also Mot. (Doc. 1), exh. 1 thereto (Doc. 1-1) at 13-14, Y 1-2. This prg
generated fees for not only the tax business, but aiemas for petitioner for each rapig
refund return prepared by hiffioe. 1d. at 3;_see alshlot. (Doc. 1), exh. 1 thereto
(Doc. 1-1) at 14, 1 3.

In the plea agreementyhich the parties “approv[ed] and accept[ed]” on Augl
15, 1997, of the totalax loss of $285,180.0Ghe parties stipulated to a “total los
attributable to” the petitioner §$95,121.00.” Mot. (Doc. 1exh. 1 (Doc. 1t) thereto at
15:14 (emphasis omitted); and @t13-16, 1 3(g). Recogmmg that it was “fully within
the Court’s discretion whether it follow[ed]ishrecommendation, as part of that ple
agreement, the United Stategreed to “ask the Court tecommend to the Immigratior
and Naturalization Seise (“INS”) that the [petitionerjnot be deported . . . for hig
involvement” in the criminal awity to which he pled guilty.ld. at 9-10, 1 3(h)(2).

During the August 15, 199Waiver and change of pléeearing, in response to th¢

court’s explicit inquiry as to whether thmetitioner understood that it was within thie

court’s discretion whether or not to followetftunited States’ recomandation that he not
be deported, he responded, “Yes.” See R@3pc. 10), exh. 16 thereto (Doc. 10-1) «

In its entirety, that statute reads as follows:

Whoever enters into any agreement, combination, or conspiracy
to defraud the United States, or any department or agency thereof,
by obtaining or aiding to obtaindtpayment or allowance of any false,
fictitious or fraudulentclaim, shdl be fined under this title or imprisoned
not more than ten years, or both.

18 U.S.C. § 286.
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18. At that time, the pettiner also confirmed the accuragf/the factual basis for his
plea. Id. at 47-48. Pnioto pleading guilty, the cournquired as to whether the
petitioner had any questions of the court,lawyer, or the Government’s lawyer; he did
not. 1d. at 48. The petitionénen plead guilty “bemuse [he] [was] gliy[.]” 1d. at 49.
At his June 14, 1999, sentencing,emh the petitioner was again represented by
counsel, after granting a “substantial” dovard departure, this court sentenced the
petitioner to four years of protkan. 1d., exh. 17 thereto (Do&0-1) at 27:13; 27:18-19.
As a “special condition of praion, the court ordered that “if deportede flpetitioner]
shall not reenter the United S#atwithout legal authorization and the permission of this
court.” Id. at 30:16-18. The court &gted to decline tonake the recommendation
without prejudice[,] . . . mean[ing] that ihquiry is made, the Court may reconsider its
determination when it makesuch recommendation.” Id. at 32:9-12.
To support his motion, the petitioner filaderse affidavit, wherein he avers that:
1. [He] read the Motion . . nd agree[s] with its factual contents.
2. When [he] ented into [his] plea agement . . . , [he] was

not aware that this type obnviction would have precluded
[him] from remain[ing] in théJnited States with his family.

3. [H]ad [he] known that th conviction would result in
automatic deportation, [he] mditely would have tried to

work out a different plea agreemt with the government, which
would not have resulted in [hidgportation, or, [he] would have
taken the matter to trial.”

Mot. (Doc. 1), exh. 3 thereto (Doc. 1-3) at 2:14-22, § { 1-3.

The United States’ responseludes a declaration from the petitioner’s attorney,
more fully discussed herein, outlining hipresentation of the petitioner from the time of
initial appearance through his sentencing. 8efft to say for now that attorney de la
Vara did not “tell [he petitioner] that his conuion would result in automatic
deportation.” Resp. (Doc. 10), exh. 241tkto (Doc. 10-1) at 68, | 6.

B. Immigration Proceedings
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The petitioner is a native and citizenMéxico who has beea lawful permanent
resident, but not a citizen or a nationaltleé United States either since November 21,
1989, or December 27, 1989..,ldxh. 18 thereto (Doc. 10-&) 37; exh. 22 thereto (Doc
10-1) at 60. On January 17, 1996, ptmhis guilty plea, the petitioner completed gn
Application for Naturalization, with the astance of a non-attoey representative from
Chicanos Por La Causa. Idxhe 18 thereto (Doc. 10-1) at 4@\fter determining that his
federal guilty plea rendered him “ineligible” to apply for naturalization, on April 17,
2002, the petitioner formally withdw that Application._Id.,exh. 19 thereto (Doc. 10-1
at 43.

On August 8, 2007, four years aftee tbompletion of his probation sentence, the

petitioner filed a second Apgphtion for Naturalization, with the assistance from

~—+

American Beginnings, a Yuma, Arizona orgatiza. Id. exh. 20 (Doc. 10-1) thereto g
55. At his September 10, 2008, interview float Application, the petitioner disclosefd

his fraud conviction and probation sentence. atb2 and 54. Givehis June 14, 1999,

sentencing, “it was found” that the petitionerdsvconvicted of an aggravated felony], |
and was thus be “removable from the United State$d. exh. 21 (Doc. 10-1) thereto at
57-58. On November 2, 2010, petitiorsesecond Application foNaturalization was
denied. _Id., exh. 20 (Doc.10-1) thereto at 45.

Thereafter, on November 2010, given his prior convilon, the Department of
Homeland Security served ap the petitioner, by regular ma#,Notice to Appear on an
undetermined date and time for removal prooegsd 1d., exh. 22 (Bc. 10-1) thereto at
60-61. The basis for removal, according to that Notice was:

petitioner's “convict[ion] of an aggravated felony as

defined in section 101(a)(43)|Mf the Act, a law relating to

an offense that (i) involves frawd deceit in which the loss to the
victim or victims exceeds $10,00or (i) is described in The

Internal Revenue Code of 1986, t@t 7201 (relating to tax evasion) in
which this revenue loss toglsovernment exceeds $10,000.

Id. at 62. By letter of theame date, the INS advised tetitioner of the denial of his

|®N

second Application for Naturahtion, and further advisedrhithat he had been place
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in removal proceedings. Id., exh. @&reto (Doc. 10-1) at 64-66.

C. Petitioner’s Motion

Prior to the petitioner’s placement inmeval proceedings, on March 31, 2010,

Padilla v. Kentucky, 559 U.S. 356, 130 S.Ct734176 L.Ed.2d 284 (2010), the Supreme

Court held “that the Sixth Amendment requiees attorney for a criminal defendant t
provide advice about the risk of deportatiarising from a guiltyplea.” Chaidez v.
United States, --- U.S. ----, 133 S.Ct. 110303, 185 L.Ed.2d 14¢2013). Almost 12
years after his sentencing, nearly eight geafter the completion dfis probation, and
exactly one year after Padillan March 31, 2011, the petition®ed the present motion.
In moving to vacate biguilty plea, the petitioner claimsathhe was not properly advise
of the serious immigration consequences sfguilty. In particulg heavily relying upon
Padilla, the petitioner contends that he stiduave been advidethat his guilty plea
would result in “presumptive(], or, virtualljpnandated deportation[.]” Mot. (Doc. 1) 3
5:17. In light of the foregag, the petitioner argued that his guilty plea did not:

comply with Boykin v.Alabama, 395 U.S. 238, 89@8. 1709, 23 L.Ed.2d 274 (1969)
because the record doest rfaffirmatively show” thathis “plea was intelligent and
voluntary[,]” Murtishaw v. Wadford, 255 F.3d 925, 958 {oCir. 2001) (citation

omitted); and (2) did not comgawith Fed.R.Crim.Proc. 1hecause it was not knowing

voluntary, and intelligent. Tenthird basis for the petitioner's motion is an ineffecti
assistance of counsel claim aggiattorney de la Vara undgtrickland v. Washington,
466 U.S. 668, 104 S.Ct. 20580 L.Ed.2d 674 (1984), Bédla, and United States v,
Kwan, 407 F.3d 1005 {oCir. 2005),abrogated on dter grounds byPadilla, 130 S.Ct.

1473. Alternatively, the petitioner requeseagungement of his criminal record

The United States’ first responds thia¢ petitioner is not entitled to relief unde
28 U.S.C. 8§ 2255 because he is no lorigetustody. Next, arguing that he has n
provided any authority for sdoing, the United States altenged the petitioner’s reques

for expungement. Then, construing the patiér's motion as seeking coram nobis relie

the United States contended teath relief is not availableecause he did not show vali

reasons for delay in seekingcburelief in that he “knew frm the very beginning that the
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criminal conviction could havenmigration consequences.” Resp. (Doc. 10) at 7:22
(citation omitted). Further, the United Statesmitended that the petitioner did not shg
“error of the most fundamental characterffecause his counsel did provide effectiy
assistance by “recogniz[ing] that the catian could create problems for [thq
petitioner], [and] . . .d[oing] his best to mitigate thos®nsequences[.]”_ld. at 9:24-2!
(internal quotation marks and citation omiftedin making this argument, the Unite
States asserts that the petitioner’'s counsaksidns were reasonablb&cause at the timg
the immigration congpiences of the petitiorie guilty plea “wereunclear[]” because “it
was an open question whether his crime couldlassified as an ggravated felony’ for
deportation purposes because the loss amounhetaan element of the offense.” Id. 3
9:19 and 9:4-6 (citations omitted).

Additionally, the petitioner’s ineffectivesaistance of counsel claim is not viabl
the United States contends, because he didhaw prejudice, the second prong of su
a claim. Lastly, the United States argues that laches bars the petitioner’s claif
coram nobis relief because itpsejudiced due to the delaycurelief given that it does
not have “witness statements or copies efdbcumentary evidence[.]” _See Suppleme
to Government’s Response to DefemicMotion (Doc. 13) at 1:25-26.

Conceding the inapplicdlty of section 2255 reliefthe petitioner nonetheless$

asserts that his motion was timely because the relevant time did “not start to run
least until after” the March 31, 2010, Padilecision. _See Reply (2. 16) at 2:11-12.
As to the expungement issube petitioner also concedes tlg cited authority is not
directly on point, but persists in arguing that “federal couatge the equitable power an

thus the ability to expunge crinal convictions when justiceequires.” _Id. at 2:17-18.

Addressing his purported delay in filingigshmotion, the petitioner retorts that the

relevant time frame is not when he b®ea aware of the general “immigratior
consequences”™
deportation[,]” which came muclater. 1d. at 3:10-11. Fihner, contrary to what the
Government asserts, the petitioner maintaias when he pled gity, it was settled that

the crime to which he pledas an aggravated felony, iwh would result in automatic

-6 -

of his guiltplea, but rather, when heetame aware of “automatic

-23

1%

\“Al

1

U

it

n fi

nt




© 00 N O O A W DN P

N N RN NN NNNDNRRR R R R R R RB
0w ~N O OO0~ W NP O © 00N O 00 W N PP O

deportation.

Il. Report & Recommendation

At the outset, agreeingith the United States, the Mgstrate Judge found tha
because the petitioner is no longercustody, he is not entildo 8 2255 relief. R &R
(Doc. 18) at 4:25-5:5. The Magistratedge thus went on to consider whether t
petitioner may be entitled to coram nobis religf.so doing, the Magistrate Judge did n
consider, or even mention, the petitioner'guaments based upon fan, 395 U.S. 238,
and Fed.R.Crim.Proc. 11

In recommending the granting of coram molelief, the first issue was whethe

the petitioner “asserted a valid reason” fot earlier seeking such relief. R & R (Dog.

18) at 9:11. Although “the mere possibiliof immigration consquences . . . w[as]
discussed at the time of his plea,” the Magite Judge found dh the petitioner had g

valid reason for the delay filing his motion because “there is no dispute [he] was ne

advised that his plea agreement would resuth@mdatory deportation.”_Id. at 7:17-2Q.

Additionally, in finding thatthe petitioner had a valid reastor delay, the Magistrate
Judge noted that Padilla, 130Ct. 1473, the primary basfor petitioner’'s motion, was
decided on March 31, 201@nly a year prior to #filing this motion.

The Magistrate Judge discounted tbeited States’ argument that it sustaing
prejudice due to the petitioner's delay in fgithis motion. Pointly noting that the
Government did not address the issue gf@aimed prejudice between November 201
when the petitioner asserts he first learne ths guilty plea would result in automati
deportation, and March 20Mhen he filed this motion, the Magistrate Judge found
“unlikely that the Government’s records regjag the criminal” prosecution would havs
been more complete the fall of 2010 thathey were in Marcl2011. R & R (Doc. 18)
at 9:7.

Preliminarily, relying upon Unite States v. Orde, 645 F.3d 630 (3 Cir. 2011)

2 The Magistrate Judge was optng under the mistaken assumption that at the tin

“[tlhe Third Circuit [wa]s theonly circuit court to have issued on ruling on whetReadilla applies on
collateral review.” R & R (Doc. 18) at 12:21-22, n.(8mphasis added). Actually, at that time, at le3
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as well as lower courts within this Circudand because the parties did not dispute
retroactivity of Padilla, theviagistrate Judge applied Padiltatroactively. _See id. at
12:21-28, n. 3. Ultimately, the Magistrate Judge found that defense cour

performance was “deficient” because fjdgr Padilla and KwarRetitioner should have

been advised of the mandatory immigration egences of his guilty plea.” Id. at 17:8;

and 16:28-17:1. Continuing with his anadysf the ineffective assistance of couns
claim, the Magistrate Judge found ththe petitioner “was pragiced by counsel's
deficient performance because, had [he] baabnsed that his plea would subject him |
mandatory deportation, he wouiéve proceeded to trial.” .I@t 18:4-6. Concluding,
the Magistrate Judge recommended grantingnearabis relief to the petitioner and tha
he be “retried within sixty (60Jays of an order adopting thiR[& R].” Id. at 18:13-14.

The Magistrate Judge further recommendgdnting a certificate of appealability|

However, because he recommended grantingwobis relief, the Magistrate Judge di
not address the petitioner’s alternative argaimequesting expungement of his crimin
record.

I1l. Objections

Maintaining that the petitioméhas not demonstrated: ) (valid reasons for [the]
delay” in filing his writ of coram nobis; (2Ylefective representatioriy his counsel; nor
(3) “prejudice[,]” the United States is seak de novo review ofthe R & R’s contrary
legal conclusions. See Objection to R & ®j.”) (Doc. 19) at 1:18. Additionally, the
United States objects to certain factual findingthe R & R. There is no need to delV
into each of those objections at this juncturecause, as will be seen, there has beer
intervening change in law which significantly alters the analysis herein, and, for the
part, renders these objections unnecessary.

As mentioned earlier, the Magistradeidge did not consa the petitioner’s

arguments that his guilty pleaolated Boykin, 395 U.S.38B, and Fed.R.Crim.Proc. 11,

By the same token though, the petitioned diot file any objectins to the R & R,

two other Circuit Courts had held to the contrarydifsadoes not apply retroactively. Chaidez v. Unitg
States, 655 F.3d 684"{Tir. 2011); and United States v. Chang Hong, 671 F.3d 1147Qit02011).
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although he was entitled to dm. Therefore, he is deerhto have abandoned thos
arguments and there is need to consider them. S8eeen v. City of New York, 2010
WL 148128, at *13 (E.D.N.Y.) (defendantss&entially abandoned” arguments by failin
to object when the Magistrate Judge didamhdress those arguments in the R & R), aft
on other grounds without pubabinion, 403 Fed.Appx. 626 2Cir. 2010).
V. Chaidez v. United States

After the filing of the R & R and th&Jnited States’ objections thereto, th

Supreme Court rendered its decision _inaldkz, 133 S.Ct. 1103. Applying th
retroactivity principles of Teague v. Lan489 U.S. 288, 109 6t. 1060, 103 L.Ed.2d
334 (1989), and findig that_Padilla “announced aew rule[,]” the Supreme Court
unequivocally held that “Padilla does not have retroaafiect.” Chaidez, 133 S.Ct. a

1105. In so holding, Chaidez abrogatewbcio, 645 F.3d 630, which was the prima
basis for the Magistrate Judge’s decision pplha Padilla retroactivgl in this case. In
any event, after Chaidez tleeis no doubt that “defendantvhose convictions becam
final prior toPadilla cannot benefit its holding.”Chaidez, 133 S.Ct. at 1113.

“Because it appear[ed] that the [petitiosgconviction . . . was final before the

Supreme Court’s decision in Padilla, and heseaPadilla is the primary basis for th

[petitioner’s] request for relief],]'this court ordered the filingf supplemental briefs on
the issue of “the impact of” Chaidez, 133Ct. 1103, “if any’upon the R & R and the
United States’ objections theret@rd. (Doc. 20) at 5:5-8.

From the petitioner’s viewpoint, atthgh Chaidez “affects some” of th¢
Magistrate Judge’s analysis, it does ndtdiage the recommended relief.” Memorandu
of Law Re: Chaidez v. United Stat¢Boc. 21) at 2:4 (emphasis omitted). That i

because, Padilla aside, theipener maintains that the NimtCircuit’s decision in Kwan,

407 F.3d 1005 “provides the necessary legahority” to grant him coram nobis relief}

Id. at 1:10-11 (emphasis omitledThe Government countersatito the extent that the R

& R relied upon_Padilla to conclude thdg#fense counsel’'s performance was deficie
those portions “must . . . be rejected irhtiggf Chaidez.” Government's Response

Defendant’s Memorandum of law Re: ChaideaJnited States (“Gov.’s Resp.”) (Doc

-9-
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22) at 1:23 (citation omitted). Admitting that it had not présusly raised the issue of
whether or not Kwan shouloe applied retroactiveliythe Government asserts that lik
Chaidez, 133 S.Ct. 1103, tB805 Kwan decision “announcednew rule[.]” _Id. at 1:26-
27. Therefore, the Gernment strongly suggests tllaat the petitionecannot rely upon
Kwan to collaterally attack higlea agreement. To thertdrary, the petitioner contend
that Kwan did not establish “amew law[,]” but simply “reiteated and recognized” tha
“affirmative misrepresentation regarding ingration consequences was considered
ineffective assistance of counsel.” RefgDoc. 23) at 2:11; and 2:21-22 (citatio
omitted).
Discussion

|. Standard of Review

The Federal Magistrate Judge Act ftaiguishes betweenondispositive matters
under 28 U.S.C. 8§ 636(b)(1)(A) and dispiee matters heard pursuant to 28 U.S.C.
636(b)(1)(B)” with respect tanter alia, the standard of review. See United States
Abonce—Barrera, 257 F.3d 959, 968 (ir. 2001). “Generallynon-dispositive motions
are subject to review under the clearly erronemusontrary to law standard, 28 U.S.C.
636(b)(1)(A); andFed.R.Civ.P. 72(a), whereassplositive motions are subject t®
novoreview. 28 U.S.C. 8§ 636)(1); and Fed.R.Civ.P. 72((8).” Gamez v. Ryan, 2013
WL 1897132, at *3 (D.Ariz. 2013). “Dispttive matters specifitlg embraced by [28
U.S.C.] 8 636(b)(1)(B) include ‘applicatiorfer posttrial relief mde by individuals
convicted of criminal offensg$” such as petitioner Velaquez. _See Magee v. Rowland
764 F.Supp. 1375, 137€.D.Cal. 1991) (quing 28 U.S.C. § 63®)(1)(B)). Thus, the

governing standard o&view here igle novo

Under that standard, “Tiehough a de novo hearing ot necessary, the distric

court must arrive at its own indepentleronclusion about those portions of th

3 The court observes that the Government citegortions of the original R & R, which

was amended; but, it is the amended R & R, not tiginat, which is the subject of this order.
4 Notably, the petitioner did not “formally object[]” to the United States raising the issu
Kwan'’s retroactivity at this point. Reply (Doc. 23) at 2:28, n. 1.
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magistrate judge's findings or recommendationshich a party objects.” United States
V. Soto-Valdez, 2018VL 5297142, at *3 (D.Ariz. 2013)quoting Olson v. Lemos, 2008
WL 782724, at *1 (E.D.Cal.@8) (citing, in turn,_Unitedtates v. Remsing, 874 F.2d
614, 616 (9 Cir. 1989)); see also Fed.R.Civ.P2(b)(3) (“The district judge must

determine de novo any part of the magistijadge’s disposition that has been properly

objected to.”); 28 U.S.C. 8 636(b)(1) (“A judge of the court shall make a de novo

determination of those portions of theport or specified proposed findings d

=

recommendations to which objection is majle.’'Consequently, “this ‘reviewing cour

[is] not defer[ring] to the”recommendation to grant the petiter’s request for a writ of

113

coram nobis, but instead is “freely consifing] the matter anew, as if no decision had
been rendered below.” Id. (quoting ®son v. Marshall, 561 F.3d 930, 933"(@ir

.2009) (internal quotationsnd citation omitted) (emphasis d@ted)). Engaging in de

novo review makes eminentrse for the additional reason that Chaidez, 133 S.Ct. 1103,

changed the legal landscape with respedddilla, a case which was at the core of the
recommendation that petitioner be granted coram nobis relief.
[I. _Writ of Coram Nobis

A. Legal Standards

“The writ of error coram nobisaffords a remedy to attack a conviction when the
petitioner has served his sentence and is ngeoin custody.” _Hate of McKinney v.
United States, 71 F.3d 779, 781"(@ir. 1995) (citation oritted) (footnote added).

“Specifically, the writ provides remedy for those sufferirigpm the lingering collateral
consequences of an uncondgtdnal or unlawful conviction tsed on errors of fact ang
egregious legal errors.”_1d. (citationsdaquotation marks omitted)A court’'s authority

to issue a writ of error coram nobis derives fribra All Writs Act, 28 U.S.C. § 1651(a)

> Coram nobis, literally, means “[b]efore us[]” and “refers to the sovereigrBlick’s

Law Dictionary (9th ed. 2009). Historically, the writ of coram nobis refers to “[a] writ of error taken
from a judgment of the King’s Bench.”__Id. dthwrit “is an ancient common-law remedy designed ’'to

correct errors of fact.” _United States v. Denedo, 556 U.S. 904, 910, 129 S.Ct. 2213, 173 L.Ed.2d 12z

(2009) (quoting United States v. Morgan, 346 U.S. 507, 74 S.Ct. 247, 98 L.E@48 (1954)). As will
be seen, however, “in its modern iteratamram nobids broader than its common-law predecessor.” |d.
at 911.
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Matus-Leva v. United State287 F.3d 758, 760 {Cir. 2002).
“Both the Supreme Court and [the Nir@lircuit] have long made clear that the

writ of error coram nobis is a highly unusuamedy, available only to correct grave
injustices in a narrow range oéses where no more convenabremedy is applicable.”
United States v. Ried#96 F.3d 1003, 1005 {SCir. 2007). “[C]haracteriz[ing] the writs

as an ‘extraordinary remedyf.hccording to the Supreme Court, they “should be granted

‘only under circumstances compelling suchi@t to achieve justice.” _1d. (quoting
United States v. Morgan, 346 U.S. 502, B22S.Ct. 247, 98 L.Edd2248 (1954)).

Similarly “describ[ing] the writs as extraordinary,” in the Ninth Circuit’s view, they

should be “used only to reviearrors of the most fundamentdiaracter, . . . and fill[ing]
a very precise gap in federal criminal pedare.” _Id. (internal quotation marks and
citations omitted).
Since 1987, the Ninth Circuit has empldybe same four element framework for
deciding whether to grant the writ of error coram nobis:
[A] petitioner must show #following to qualify for
coram nobis relief: (1) a more usual remedy is not
available; (2) valid reasomist for not attacking the
convictionearlier;(3) adverse consequences exist
from the conviction sufficient to satisfy the case or

controversyequiremenof Article 1ll; and (4) the
error is of the most fundamental character.

1d. (quoting Hirabayashi v. lted States, 828.2d 591, 604 (BCir. 1987)). “Because
these requirements are conjunctive, failurarteet any one of them is fatal.” Matus

Leva, 287 F.3d at 760 (citan omitted). Only the secorahd fourth elements are in

dispute here.

B. More Unusual Remedy Not Ailable & Adverse Conseguences
The first and third Hirabaghi elements require no disgsion. The United States
conceded the existence of both. Resp. (Docall(®):24-26. Th&lagistrate Judge found
that the petitioner satisfied both. R & R (Dd8) at 6:13-19; and 85-22. And, there
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are no objections to those findings. Iraighcontrast, however, the parties vigorous
dispute whether the petitioner has satisfiedst#twond and fourth Hirabayashi elements
- the existence of “valid reasons for notaking the conviction eber” and the existence
of “error of the most fur@mental character.”_See Ried96 F.3d at 1006 (citation
omitted).

C. Assumptions

As to the second Hirabayashi elemehot, the sake of argument, the court
assuming that the petitioner has met his burderafiirfhatively demonstrat[ing] valid
reasons why” he did not earlier challenge his guiltjea and sentenceSee Rianto v.
United States, 2012 WL 4863798t * 6 (E.D.Cal. Oct. 1,22012) (citing_Hirabayashi,
828 F.2d at 604) (emphasis added).

Additionally, the court will assumarguendothat, as the petitioner argues, whe

he pled guilty to and was s&nced for, defrauding the Gowenent in violation of 18
U.S.C. §8 286, the terms of theelevant immigration statutes,e. 8 U.S.C. §
101(a)(43)(M)(if and 8 U.S.C. § 1227(a)(2)(A)ifl),were “unambiguous and mad

6

Conspicuously absent from the petitioner’s affidavitaisy mention of why he delayed in filing thig
motion. The petitioner did aver that he has read “the Motion . . . and agree][s] with its factual con
Mot. (Doc. 1), exh. 3 (Doc. 1-3) thereto at 2:14-Y5]. Even if that bare assertion amounted to
affirmative demonstration of the relevant facts, it does not assist the petitioner. That is becad

motion is silent as to whether he had a valid reasothfodelay. The unsworn allegations in his reply,

such as that at an unspecifiethéi during his second attempt to obtaitizenship, “he was finally advised
as to the automatic deportation nature of his convidti@g not sufficient to meet his burden of prog
on this issue._See Reply (Doc. 16) at 3:15-16.

Moreover, given that the petitioner’s attormeypresentation of the petitioner ended aft
the 1999 sentencing, understandably, his declaraio@s not shed any light on the delay issue. S
Resp. (Doc. 10), exh. 24 (Doc. 10-1) thereto at 68, PP2spite these deficiencies, as set forth above,
court has given the petitioner the beénef the doubt on this issue.

! That statute provides that “[a]s used imstichapter --- [tlhe term ‘aggravated felonyj
means - - - an offense that — involves fraud of deneithich the loss to the victim or victims exceed
$10,000. 8 U.S.C. § 1101(a)(43)(M)(i).

8 Section 1227, enumerating “[c]l&ssof deportable aliens” pralgs in relevant part that
“[alny alien . . . in and admitted tine United States shall, upon the order of the Attorney General
removed if the alien is within one or more of the following classes of deportable aliens: . . . [a]ny
who is convicted of an aggravated felony at dimye after admission is deportable.” 8 U.S.C.
1227(a)(2)(A)(iii).
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Petitioner's deportation presumptively mandatasya result of his plea.” See Unite
States v. Krboyan, 2011 WL 2117023, at {E)D.Cal. May 27, 2011); but see Unite
States v. Leger-Monegro, 20WL 1785067, at *5 (M.D.PaMay 5, 2014) (citing cases
(“The Padilla majority favorably cited Justice Ali® concurrence explning that it is

not often clear whether a crams covered by 8 U.S.@. 1227(a)(2)(A)(iii).”)

Lastly, the court will assumarguendothat, as the petitioner urges, the Nini

Circuit's 2005 decision in Kwan, 407 F.3d05, applies retroactively in this cdse.

o There is some authority, albeit outside this Circuit, to support this assumption. In K|
adopting the Second Circuit’'s view in United States v. Couto, 331 F.3d 179 (2d Cir. 2002), the
Circuit held that “where . . . coundehs not merely failed to inform, but has effectively mislead, his cli
about the immigration consequences of a convicttmunsel's performance is objectively unreasonalt

under contemporary standards for attorney competerdgan, 407 F.3d at 1015. Reasoning that Couto

“did nothing more than apply the age-old prineighat a lawyer may not affirmatively mislead
client[,]” in Kovacs v. United States, 744 F.3d 44 (2d Cir. 2014), the Second Circuit applied ¢
retroactively even though it “was decided the yeg&rafovacs’ 2001 conviction became final.”_Id. g
50.

Although Kovacs lends support to the assuampbf retroactively applying Kwan here
the court is keenly aware that in this Circuit iffiains an open question whether a petitioner . . . wh
conviction was final in the Ninth Circuit before . Padilla can still rely on . . Kwan to bring an
ineffective assistance of counsel based on an alleg#iat his lawyer affirmatively mis[]a[d]vised him

o

h

wan,
Nintt
PNt
le

el

Louto
t

pSe

about the immigration consequences of a plea and resulting criminal conviction.” United States \

Ifenatuora, 2013 WL 3283634, at *9 (E.D.Cal. June 27, 2H®)pted byUnited States v. Ifenatuora,
2013 WL 5348221 (E.D.Cal. Sef23, 2013). In considering the pdsity that Kwan survives Chaidez,
the court in Ifenatuora explained:

[T]he Supreme Court in in Chaiddid not say or indicate in any
waythatPadilla abrogated, overruled otherwise nullified the

holdingin Kwan To the contrary, the Supreme CourChaidez
mentionsKwan as one of a minority of decisions that had applied
Stricklandto a lawyer's advice on the immigration consequences

of a conviction befor@adilla and said that those cases ‘recognized

a separate rule for material misrepresentations . ... That limited rule
does not apply in Chaidez's case.’

Id. (internal quotation marks and citation omitted).

Continuing, the_Ifenatuora court opined that “[b]ly the Supreme Court's reasoni@gaidez
then, it is arguable th&wan’s ‘separate rule’ survive€haidezprecisely because it is separate and 1
subsumed byPadilla.” 1d.; contra_Chavarria v. United States, 739 F.3d 360, 36‘4C(W. 2014)
(“determin[ing] that the distinction betweerffianative misadvice and failure to advise does n
somehow evade the non-retroactivity of Padilla[]Th Ifenatuora, because the issue was “an acade
onel,]” the court declined to reach it and found thatpetitioner’s ineffective asstance of counsel claim
had no merit._Id. The issue of Kwan'’s viability af@haidez is pending before the Ninth Circuit in th
appeal of Ifenatuora._ See United States v. tfegra, No. 13-16991, Answering Brief of the Unite
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Even with the advantage tifree assumptions just ouidid, the court is unable ta
find that petitioner has met hiburden of lsowing that he is entitled to the “highly
unusual remedy” of a writ of coram nobis. $F¥edl, 496 F.3d at 1005. That is becaus
as fully discussed below, Kwan, which nowcessarily is the sole legal basis for th
petitioner’s request, is wholly disimishable from the present case.

D. Error of the MostFundamental Character

Ineffectiveassistancef counsel will satisithe fundamental error requirement fq
coram nobis relief._Kwan, 407 F.3d at 1014 (citimger alia, United States v. Mett, 65
F.3d 1531, 1534 (®Cir. 1995) (explaining that “[a]individual no longr in custody

)

€,

e

=

may employ the rarely-used writ of corambis to make a Sixth Amendment assistance

of counsel attack on his conviction”). Taepail on an ineffective assistance of coung
claim, the petitioner must establish the bgw familiar two-prong test set forth i
Strickland, 466 U.S. 668, 1®.Ct. 2052. “First, the defeadt must show that counsel'
performance was deficient.” _Id. at 687, 184Ct. 2052. “Second, the defendant my
show that the deficient performaa prejudiced the defenseld. It is incumbent upon
the petitioner to satisfy both prongs of the Strickland; tetherwise, his ineffective
assistance of counsel claiml$éa See id. “Surmountingtricklands high bar is never
any easy task.” Padilla, 559 U.S. at 3730 S.Ct. 1473 {@tions omitted).

a. Deficient Performance?
“Strickland's first prong requires that ‘theéefendant . . . show that counsel

representation fell below an jelstive standard of reasonableness.” Murray v. Schr

745 F.3d 984, 1011 t(‘E?Cir. 2014) (quoting Stckland, 466 U.S. at 688, 104 S.Ct. 2052).
“[T]he relevant inquiry. . . is not whakefense counsel could have pursued, but rat

whether the choices made by defense coumnset reasonable.” Id. (internal quotation

marks and citation omitted). In making timsjuiry, the Supreme Court has recogniz
that “[c]lounsel must have ‘wide latitude. .. in making tactical decisions,” and [thaf

‘Judicial scrutiny of counsel's performance stwe highly deferdral.” Hedlund v.

States (Doc. 14-1) at 47. That appeal is not yet firiigfed. The appellant’'s p&y is due June 19, 2014,
and oral argument has not yet been set
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Ryan, 2014 WL 1622765, at *1®th Cir. April 24, 2014) quoting_Strickland, 466 U.S.
at 688, 104 S.Ct. 2052). Alse Strickland Court explained:

A fair assessment of attorney performance requires
that every effort be made to eliminate the distorting
effects of hindsight, to reconstruct the circumstances
of counsel’s challenged conduct, and to evaluate the
conduct from counsel’s perspective at the time.

Strickland, 466 U.S. &89, 104 S.Ct. 2052.

Acknowledging the “difficultis inherent in making th[isgvaluation, a court must

indulge a strong presumptionathcounsel's conduct fallwithin the wide range of

reasonable professional assistance.” aid688, 104 S.Ct. 2052. Consequently, “the

burden to ‘show that counsel's performana@as deficient’ rests squarely on th
defendant[.]” _Burt v. Titlow, --- U.S:---, 134 S.Ct. 10, 17, 187 L.Ed.2d 348 (201

(quoting _Strickland, 466 U.S. &87, 104 S.Ct. 2052). tke challenger's burden is to

show ‘that counsel made errors so serithdt counsel was not functioning as the

‘counsel’ guaranteed the defard by the Sixth Amendment.” Harrington v. Richter,

562 U.S. ----, 131 S.Ct. 770, 787, 178 L.Ed.2d 62013) (quoting Strickland, 466 U.S.

at 687, 104 S.Ct. 2052). Petitionerl&zguez has not met this heavy burden

Post-Chaidez, at this juncture and asieranoted, Kwan is the only legal authority

for the petitioner's argument that his coefs performance was deficient under

Strickland.  In_United Stes v. Fry, 322 F.3d 1198"aCir. 2003), the Ninth Circuit

“held that an attorney'failure to advise a client dhe immigration consequences of

conviction, without more, d[ijdnot constitute ineffective assistance of counsel un

Strickland” Kwan, 407 F.3d at 1015, Kwaprovided the “more” where the defense

counsel did “not merely fail[fo inform, but . . . effectivgl misled, his client about thg

immigration consequences of a convigfiy Id. Kwan specifically ‘asked [his]

counsel whether pleading guilty would causa o be deportable, and counsel chose

advise him.” _Id. at 1015-1016 (emphasisoriginal). Kwan’scounsel “assured Kwan

that . . . deportation, . . . ‘wamt a serious possibility.” ldat 1008. The Ninth Circuit

found this assuranc&rossly inaccurate” given the ahge in law between the time
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Kwan pled guilty and his sentencing. Id.1d16. When Kwan pled guilty, he “wa

potentially eligible for varios downward adjustments that,gfanted, could reduce his

sentence to less than one yearfg]50 potentially avoiding gertation. _Id. In the

interim, however, the definition of an aggat®d felony was changedyhich meant that

Kwan “had pled guiltyto an offense that would almsip certainly cause him to be

deported.” _Id. at 10009.

Despite “counsel['s] represent[ing] himBak having expertise on the immigratio
consequences of criminabmvictions[,]” the Ninth Circuitpointed out thahe “either
failed to keep abreast of relevant and sigaifit changes in thevaor failed to inform
Kwan of those changes’ effect on the degiion consequences &fwan’s conviction.”
Id. at 1016. Eitheway, “counsel never advised Kwantbe options thatemained open
to him prior to sentencingand counsel never informedetrsentencing judge that 3
sentence only two days shorter than th@esece ultimately impe@sl would enable Kwan
to avoid deportation and remaimited with his family.” _Id. Based upon the foregoing
the Kwan Court held that “counsel’s rifmmance was objectively unreasonable a
me[]t[] the first prong of thé&tricklandtest.” Id. at 1017.

Again, operating under the assumptiomattiKwan applies retroactively in this
case, the record facts arefar cry from the fairly egregus facts in_Kwan. The
petitioner avers, as mentioned earlier, that Hev] [he] entered intfis] plea agreement,
[he] was not aware that this type obnviction would haveprecluded [him] from
remain[ing] in the United Stes with [his] family” Mot. (Doc. 1),exh. 3 (Doc. 1-3)
thereto at 2:16-18, f(@ootnote added). Theiis a critical omision from the petitioner’s
affidavit, however. Nowhere doée specifically aver, or evdnnt at the possibility, that
his defense counsel “affirmatively” or “effiaeely” misled him as to the immigration
consequences of his guilty plees_Kwan requiresSee Kwan, 407 F.3dt 1008; and at
1015.

Likewise, the unswornllegations in the petitioner'snotion do not in any way
advance his argument that his attorney’dggenance was deficient under Kwan. In h

motion, the petitioner alleges “lack of infortimm” in that “[h]e wa not properly advised

-17 -
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of this presumptively, or, virtually mandateleportation which would inevitably result
from his plea of guilty. Mot. (Doc. 1) atX/; and at 5:16-18. kewise, the petitioner’s
motion alleges that his attorney “failed tperly advise [him] as to [the petitioner’s
imminent deportation based an conviction of this nature Id. at 7:19-20. As is
abundantly clear, however, Kwan requires far nibian a mere lack of information tq
sustain an ineffective asssice of counsel claim. Sé&&zquez-Villanueva v. United
States, 2013 WL 517680at *3 (W.D.Wash. Sept. 12, 28) (Kwan did nbsupport an

ineffective assistance afounsel claim where petitioner contended that his cour

“never” provided him “any infomation about the immigrat consequences of a guilt)
plea”).
The petitioner's unsubstantiated assertibat he “was actdly provided with

incorrect information [or “misiformation”], as to his chanseof remaining in the United

States notwithstanding this type of corimaq[]” id. at 5:21-23; and 27, also is not

sufficient to bring his ineffaose assistance of counsel ctawithin the ambit of Kwan.
See United States v. GuilldReyes, 2009 WL 3061985, & (S.D.Cal. Sept. 24, 2009

1sel

/

(ineffective assistance of counsel claims “féiéscause it is unsupported by the record . .

in that [the] Petitioner provide[d] no ewdtiary support to siw defense counse

affirmatively misled him[]”). Similarly unavailing is the piioner’s bald assertion that

not just his counsel, but also the United &a&nd this court gave him “a false realistic

belief that he had . . . sormeportunity to remain lawfullyn the United Stas, when . . .
he did not[.] _See id. at 5:22b (citation omitted). Tellingly, to support this assertion t
petitioner merely cites to hidfalavit, which does not irany way elucidate upon this
supposedly “false realistic befjgd” See id. at 5:24. FHthermore, the evidence belie
this unsupported assertion. At his plea megrthe court pointedly asked the petitiong
if he had “any questions th@ite] wish[ed] to ask [the aot] or [his] lawyer or the
prosecutor” for the United States. Resp. (Db®), exh. 16 thereto (Doc. 10-1) at 22:¢
11. The petitioner respondétio.” Id. at 22:12.

Attempting to show thatkwan governs here, relygn upon this attorney’s

declaration, the petitioner claims that hisomey made a “criticakrror” in “that he

-18 -

he




© 00 N O O A W DN P

N N RN NN NNNDNRRR R R R R R RB
0w ~N O OO0~ W NP O © 00N O 00 W N PP O

believed this conviction would tia been considered ‘a crim&moral turpitudel,]” [] for
which the JRAD [Judicial Recommendation AgaiBeportation] procedure, . . . , may
have applied.” Reply (Doc. 16) at 4:25-2Attorney de la Vara did “recognizel]” that
petitioner’'s “crime could havéenmigration consequences.Resp. (Doc. 10), exh. 24
thereto (Doc. 24-1) at 68, 5. He alsldres that he “knew” that petitioner’s crimie
“could be classified as a crime involving motatpitude[.]” 1d. Although attorney de
la Vara spoke with the United States “abthése concerns,” he did not speak with the
petitioner. _See id. Moreover, thaseno mention in attorney da Vara’s declaration, or
elsewhere in the record dhe possibility of the JRADprocedure here. That ig
understandable given théin 1990[,]” well before petitbner Velazquez's plea and
sentencing, “Congress entirely eliminated the JRAD provision[.]’ _See Padilla, 559
U.S. at 362, 130 S.Ct. 1473.

Regardless, attorney de la Vara's dtsst recall discussing with [the] petitioner
whether the criminal conviction would be séfied as an aggravated felony[,]” a fa¢t
which is uncontradicted._ See Mot. (Doc. 16%h. 24 thereto (Doc. 10-1) at 68, | 4.

Under these circumstances, the petitioner’s agpdhid not affirmatively mislead him, as

E=3

did Kwan’s attorney. It is ab noteworthy thatinlike Kwan’s attorney, attorney de la
Vara did not “represent himself as havingertise on the immigration consequences|of

criminal convictions.” _See Kwan, 407 F.3d1éx16. Accordingly, even if attorney de |

o

Vara was mistaken as to whether the petitignerime was one of moral turpitude or an
aggravated felony, there is natgiin the record that he aded petitioner of this. Quite
simply, “[w]ithout evidence that [petitioner’'dtarney] gave incorrect advice or evidenge
that he failed to give material advic§ghe petitioner] cannot establish that his
performance was deficient.””__See Burt, 184Ct. at 17 (internajuotation marks and

citation omitted). That is because, as the Blotrt admonished th®ixth Circuit, “[i]t

should go withoti saying that the absence of evidence cannot overcome the ‘sfron

presumption that counsel's conduct [feNjithin the wide range of reasonablg
professional assistance.” _Id.

The other record evidence is similathcking and, indeedyelies the petitioner’s
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unsubstantiated allegations in his motiorAs with the petitioner's affidavit, not
surprisingly, attorney de la Vara’s deefon does not suggest any way that he
“affirmatively” or “effectively misled” the p#tioner as to the immigration consequenc
of his pleading guilty._See Kwan, 407 F.3dLA08; and 1015. Attorney de la Vara w4
aware that the petitioner “was a Mexican citizeith lawful immigration status in the
United States, and that his main concern wasto remain in thé&Jnited States with his
family.” Resp. (Doc. 10), exh. 24 thereto (D@0-1) at 68, 1 3. Attorney de la Var

explains that the United States “did agree to ask the Court to recommend to the .|. .

INS that [the petitioner] not bdeported as a result of the castion.” 1d. at 68, § 5.
The plea agreement reflects this recommendatidBee Mot. (Doc. 1), exh. 1 theret
(Doc. 1-1) at 9-10, 1 3(h)(2). Not onlyathduring the plea hearing, the court reiterat
that the United States could be makinghs@a recommendation, reminding him that
was “within [the court’s] discretion whethtr follow this recommendation, which mearn
[the court] can choose to follow it and keathe recommendation to INS or [it] ca
choose not to follow it andot make a recommendation toSN]” Resp. (Doc. 10), exh.
16 thereto (Doc. 10-1), at 18:73- Continuing, the court explicitly asked the petition
whether he “underst[oo]d tHgt and he responded, “Yesir.” Id. at 18:17-18.

In keeping with thdéoregoing, attorney dia Vara did inform the petitioner “that it
was up to the INS whether heould be deported, but that jde la Vara’s] experience,
the INS usually followed the Court’'s recomnaation about deportation.” Id., exh. 2
thereto (Doc. 10-1) at 68-69, § 6. Attorndg la Vara did “anticipate[] that thig
[recommendation] would likely all@ [the petitioner] to stay ithe United States[,]” but,
he did not tell the petitioner @ah See id. at 68, | 5. diead, he candidly “told” the
petitioner, that he “could not guarantee witia INS would do, evewith the Court’s
recommendation.”_Id. at 68, 1 6. Moreowdthough the petitionerattorney “did not
believe . . . that the [petitioner’s] guilty pleacriminal conviction . . would necessarily
result in deportation[,]” id. at 68, 1 4, he “dmbt promise [the petitioner] that he woul
not be deported[.]”_Id. And, in fact, tipdea agreement recites, among other things, t

no one made any promises te thetitioner in exchange for his plea of guilty. See M
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(Doc. 1), exh. 1 thereto (Dot-1) at 16:20-25. Not ingnificantly, theplea agreement
further indicates that the tWgoner was “satisfied that [8] defense attorney hald]
represented [him] ia competent manner[,]” and that hetitioner was “fully capable of
understanding the terms and conditions #tth . . agreemerit.1d. at 17:16-19.

As the foregoing readily shows, the pressage stands in sharp contrast to Kwan,
who directly asked his lavey, who “represented himself as having expertise on [the
immigration consequences of criminabnwictions|,]” whetherhis guilty plea would
render Kwan deportable, and hisviger effectively misled him. See Kwan, 407 F.3d at
1016. Petitioner Velazquez did not speeilig inquire of his lawyer as to the
immigration consequences bfs guilty plea. Far more importantly, however, is that
attorney de la Vara did noin any way, effectivelyor affirmatively mislead the
petitioner. Nor did attorney de Véara represent to the petitioner that he was an expert in
the immigration consequences of criminaheictions, as did Kwan'’s attorney. In sum,
“judg[ing] the reasonableness” of attorney ldes Vara’s conduct, viewed at that time,
the court simply cannot find that he acteulitside the wide range of professionally
competent assistance.” See &and, 466 U.S. at 690, 1®ICt. 2052. This is all the

more so taking into account that in the padilla world in which the petitioner’'s counse

was operating, criminal defense counsel, suddiagle la Vara, had no duty to expressly
advise a client of the immigtion consequences of a crimirconviction. _See Padilla,
559 U.S. at 365, 130 S.Ct. 1473 (internabtation marks, citatioand footnoteomitted)

(recognizing that in 2008, drprior thereto, “[tlhe Kenicky high court [wa]s far from

alone in [it]s view[]” that “collateral consegnees are outside the scope of representation

required by the Sixth Amendmeiaind, therefore, the failure of defense counsel to ad
the defendant of possible mhatation consequences istnoognizable as a claim foi
ineffective assistanaaf counsel[]”).

b. Prejudice?

Having found that the petitioner hastnmet his burden of showing that hi

UJ

attorney’s performance was daént under the first prong @&trickland, the court could
end its inquiry here._See Skland, 466 U.S. at 697, 1(&.Ct. 2052 (“[T]here is no
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reason for a court . . . to approach the [StaoK] inquiry in the same order or even |
address both components of the inquiry & tlefendant makes an insufficient showir
on one.”) However, becausestbinited States expressly otfje to the prejudice finding
in the R & R, as part of itde novo review, the court will proceed to address prejudic
the second Strickland prong.

“Stricklands second prong requires that “[tjdefendant . . . show that there is
reasonable probability that, but for coursealnprofessional errors, the result of th
proceeding would he been different.”” Muay, 745 F.3d at 1011 '{9Cir. 2014)
(quoting_Strickland, 466 U.S. 804, 104 S.Ct. 2052). “Areasonable probability is g
probability sufficient to undermanconfidence in the outcome.” Strickland, 466 U.S.
694, 104 S.Ct. 2052. “In ¢hcontext of a plea, a petitioner satisfies the prejudice pr
of the Strickland test where ‘there is a reasonable probability that, but for coun
errors, he would not have pbd guilty and would have insest on going to trial.”
Smith v. Mahoney, 611 F.3d 978, 988'@ir. 2010) (qudhg Hill v. Lockhart, 474 U.S.
52, 59, 106 S.Ct. 366, 88 L.Ed.2d 203 (8P8 Put differently, a petitioner “musf

convince the court that a decision to rejéwt plea bargain wodlhave been rational

under the circumstances.” See Padilla, 559 U.S. at _ , 13013.13 (citing_Roe v.
Flores—Ortega, 528 U.S. 470, 480-81013.Ct. 1029, 145 L.EAd 985 (2000)).

Petitioner Velazquez is unablentake that showing.

The petitioner claims that his lawy®r supposedly deficient performanc
prejudiced him because “he is now facifeportation and separation from his famit§.”
Mot. (Doc. 1) at 8:23-24. Amowledging the use of “hindsight,” the petitioner avers,
set forth at the outset, that if he had “lwmothat his convictiorwould result in [his]
automatic deportation, [he] rablikely would have tried tavork out a different plea
agreement with the governmenthich would not have resulted in [his] deportation,
[he] would have taken the matterttal.” Id., exh. 3 thereto (&c. 1-3) at 2:19-22, § 3.

10 The petitioner has not shown that he has actumn ordered to be deported, only th

he was notified by letter dated November 8, 2018t be was “currently in removal proceedings” ar
those proceedings had “not been terminatede5pgR (Doc. 10), exh. 23 thereto (Doc. 10-1) at 66.
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In his reply, the petitioner posits that “[affs prejudice, one must always speculate.

Reply (Doc. 16) at 5:3. Even if the court agreed with that supposition (which it does
speculation is not a substitute ftemonstrated prejudice.

The sole predicate for the Magistrafeidge’s finding of prejudice is the
petitioner's averment that hdge “been advised that higlea would subject him to
mandatory deportation, he wduhave proceeded to trialSee R & R (Doc. 18) at 18:4-
6. The United States objedtsthis conclusion as it is bad on the petitioner’s affidavit
only, and does not account for other conttadly record evidence.Further, the United
States contends that the petitioner “carstaw prejudice because he cannot show h
his chances for avoiding depdrta could have been any bette Obj. (Doc. 19) at 3:4-
5.

The United States’ position is well-taken. The “mere allegation that
petitioner] would have wisted on going to trial is insuéfent to establish prejudice.’
Berkey v. United State818 F.3d 768, 772 {7Cir. 2003) (internal quotation marks an
citations omitted);_see also United StatesJazquez-Diaz, 2009 WL 249430, at *
(D.Ariz. Feb. 2, 2009) (citing_Key Wnited States, 806 F.2d 133, 139 @ir. 1986))

(“To meet the second prong of tBericklandtest, . . . , Movant'assertion that he would

not have pleaded guilty must be mraghan a mere allegation.”) This lack ofevidence is

particularly glaring given, as the United &&points out and the & R did not mention,

that petitioner’s attorney “believed the esite against [him] was strong, and [he] did

not believe that [theetitioner] had any viabl&ial defenses.” Resp. (Doc. 10), exh. 2

thereto (Doc. 10-1) at 69, | 7The petitioner offers nothingp counter his attorney’s

assessment. For example, he has not shitw he might have been able to avoid

conviction or what specific defises or evidence might habeen available to him at
trial.” See Jazquez-Diaz, 2009 WL 249430 &t What is more, as the petitioner’

attorney explains, the Uniteda®s “did not offer [the petdner] a plea agreement to an

other offense to help him awbimmigration consequences[dhother piece of evidence

which the R & R omits._See Regpoc. 10), exh. 24 there{®oc. 10-1) at 68, 5.
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The petitioner strongly implgethat when he pled guilthe faced a stark choice

between pleading guilty and beidgported or going to triahal avoiding deportation. A
trial would not have eliminated completelyetpossibility of deportation, however. A

the court soundly reasoned_in Jazquez-Diaz:

While it is true that by misting on trial [the petitioner]
wouldhaveretainedatheoretical possibility of

evadinghe convictionthatrendered him deportable

and excludable, it is equallyt that a conviction following
trial would havesubgcted him to the same
immigrationconsequenceand, likely, a longer sentence.

Jazquez-Diaz, 2009 WL 249430, at *5. This oe@sg applies with equal force hers.

Finally, while certainly not dispositive, the court cannot ax@klthe fact that ultimately
the petitioner received a “substantial downwaleparture[]” to a four year term of
probation, rather than a prison sentence wkould have been the result of a convictic
at trial. See Resp. (Doc. 10), edft. thereto (Doc. 10-1) at 27:13.

In sum, engaging in de no review persuaddsis court that petitioner Velazque]
has not shown, as he must, “that a decistoreject the plea baagh would have been
rational under the circumstances.” See Rad59 U.S. at 372, 130 S.Ct. 1473 (citatic
omitted). As a result, just agith his claim of deficient performance under Stricklan
the petitioner has not met his burden afsing prejudice under Strickland.

Because petitioner Velazquez has shawveither deficient performance by hi
counsel, nor prejudice, himeffective assistance ofoansel claims fails. Thus,
necessarily, he has not shown error of mhest fundamental character — an essen
prerequisite to obtainingoram nobis relief.

I1l. Expungement

As part of its de novo review, theourt will briefly address the petitioner’s
alternative argument seeking expungementhisf criminal record. Necessarily th
Magistrate Judge did not address thiguanent because he recommended granting

petitioner his primary relief undéne writ of coram nobis.
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Relying solely upon this court’s inherent equitable power, the petitioner is seeking
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to have the court completely expunge his amath record in thiscase. In opposing
expungement, the United States assertsttieatwo cases upon which the petitioner
relying are easily distinguishable.  Whilkat is a valid pointthere are two more

compelling reasons for denying expungement here.

The first is that this court lackgurisdiction to entertain the petitioner's

expungement motion, which is based solgipmu equitable considerations. See Unit

States v. Crowell, 374 F.3d 790, 796 (@h. 2004) (citations omitted) (district cour

lacked jurisdiction to consat defendant’s claim which lfeinto “the category of [a]

solely ‘equitable’ claim for expungement[]"That is because “[t]hancillary jurisdiction
of the federal court is ‘limited to expuimg the records of amunlawful arrest or
conviction, or to correcting a clerical errd United States vDavis, 2014 WL 935355,
at *3 (C.D.Cal. March 10, 2014yuoting_United States v. Buner, 226 F.3d.005, 1014
(9™ Cir. 2000)). Second, petitioner Vetarz was not successful in getting h

conviction vacated. Therefore, he is notitead to seek expungemeof his criminal

record. _See id. (“Having been lawfully convidief [the defendant] wishes to expunge

his records of conviction, she must firgbtain a judgment that her conviction we
unlawful.”); see also 28 James Wm. Moore etMbopre’s Federal Practic& 672.02[€]
(8d ed. 1999) (“[l]t is onlyafter the underlying convictio has been vacated that

successful defendant can sesfpungement[.]’) The petitioner “cannot use a motion 1

expungement to make an ‘end-run’ around getoed post-convictions remedies[.]”_Id.

(citation omitted). Accordingly, the courtnfis no merit to the petitioner’s alternativ
argument seeking expungementd criminal records.

V. Certificate of Appealability

Finally, because the certificate gbpealability (“COA”) “requirement does not
apply to coram nobis proceedings|]” such asghesent one, there i® need to grant &
COA here; and the court declines to adii@ R & R’s recommendation to do so. S¢
Kwan, 407 F.3d at 1009.

Conclusion

Having reviewed the Amended Repartd Recommendation of the Magistra
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Judge (Doc. 18), anthe United States’ objections tie¢o (Doc. 19), the court hereby

rejects the Magistrate dge’s recommendations.
Accordingly,

IT IS HEREBY ORDERED that petitioner Matias Mazquez’'s “Motion to
Vacate Plea of Guilty & Set Aside Judg[]nu#notion for Expungemeti (Doc. 1) is

DENIED, terminating this case. The Clerf the Court sall enter judgment

accordingly.

IT ISFURTHER ORDERED that the Clerk of Court shall furnish a copy of th

order to Magistrate Judge Anderson.

Dated this 16th day of June, 2014.

I hommit

M 4

Stephen M. McNamee

Senior United States District Judge
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