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February 5, 2010

The Cell Phone Junkie
Mickey Papillon

4216 E. Desert Marigold Dr.
Cave Creek, Arizona 85331

Sent Via US Mail

Dear Mickey Papillbn / The Cell Phone Junkie:

1) CELL JUNKIE is a federally registered Trademark sr: 77126362 and therefore is under the
protection of United States Trademark Laws.

2) It has come to our attention that THE CELL PHONE JUNKIE has, without the consent,
permission or license of CELL JUNKIE, advertised and used the federally registered trademark
“CELL JUNKIE” and currently is using the federally registered mark. THE CELL PHONE
JUNKIE’S unauthorized use of this trademark, constitutes trademark infringement.

3) THE CELL PHONE JUNKIE mark is substantially identical and the same in overall
commercial impression to the federally registered mark CELL JUNKIE, in fact The Cell Phone
Junkie incorporates the federally registered mark “CELL JUNKIE” in its entirety.

4) CELL JUNKIE trademark is illegally dispersed throughout the United States and abroad, via
THE CELL PHONE JUNKIE website, domain, network, advertisements and via web site
LINKS associated with THE CELL PHONE JUNKIE.

5) We believe that every time a viewer accessed or viewed THE CELL PHONE JUNKIE website
constitutes a separate count of infringement. Likewise, each THE CELL PHONE JUNKIE
advertisement is a separate count of infringement, and every hit on a web page associated Wlth
the infringing mark is a separate count of infringement.

6) Cell Junkie provides services and products in the cell phone industry and marketplace, as the
registered owner for the federally registered mark, I have not assigned rights to any third party.
In order to prevent further harm, erosion to the CELL JUNKIE mark, and to keep the public
from being led to mistakenly conclude that CELL JUNKIE is or has been authorized,
sponsored, licensed by, or otherwise affiliated with THE CELL PHONE JUNKIE, CELL
JUNKIE takes these matters very seriously 1nclud1ng our option to file a lawsuit if we are
unable to reach an acceptable solution to this ongoing problem. The resolution is simple and
fair. We demand that:

A) THE CELL PHONE JUNKIE , its agents, attorneys, employees, affiliates and assigns immediately
and permanently cease and desist from any and all use, display, sale, distribution, manufacture,
advertising, copying, duplication, or creation of derivative works that include material that belongs to
CELL JUNKIE.

Papillonv. Shymatta Exhibit A
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B) THE CELL PHONE JUNKIE will provide a complete accounting of how the infringing material
belonging to CELL JUNKIE. was used, how many donations were made or received, including any
websites on which Cell Junkie's trademark was uploaded or used on, how many hits have been
recorded on those website, amount of all revenues made or generated, including but not limited to
advertisements, links, sponsors or third parties. After a complete accounting has been provided to
CELL JUNKIE, all works which have: A) been advertised utilizing the trademark and which are still in
the possession or control of THE CELL PHONE JUNKIE, its agents, employees, affiliates and assigns
will be handed over to CELL JUNKIE.

C) THE CELL PHONE JUNKIE will A) also direct all associates or third parties that had been
provided with the mark to discontinue use and THE CELL PHONE JUNKIE will immediately cease all
use of CELL JUNKIE’s trademark .

7) Reasonable compensation be paid to CELL JUNKIE to compensate it for THE CELL PHONE

JUNKIE ’s unlawful use of this material. I believe the sum of $ 9,000.00 to be a reasonable amount to

properly compensate CELL JUNKIE for this infringement.
Please provide me a response to this letter within 10 days of its receipt.

If you have any questions or concerns regarding this matter please feel free to contact me.
Best regards,

David Shymatta

CELL JUNKIE Loss and Prevention
PO Box 38

Inkom ID 83245

208-406-6330
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Atty Docket No. 40249-1

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application of

David R. Shymatta :  Cancellation No.

Serial No. 77/126,362

Filing Date: March 9, 2007

Registration No. 3,351,212

Date Registered: December 11, 2007

Mark: CELL JUNKIE

Pending in Class: 035

UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

P.O. Box 1451
Alexandria, VA 22313-1451

PETITION TO CANCEL
Sir:
Michael S. Papillon, an individual having an address at 4216 East Desert Marigold
Drive, Cave Creek, Arizona 85331-7888 ("Petitioner") believes that he will be damaged
by the continued registration of the above-captioned mark by David R. Shymatta
("Respondent") and hereby petitions for cancellation of said registration under the
provisions of § 14 of the Trademark Act of July 5, 1946, as amended, (15 U.S.C. § 1051

et seq.).
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Petition to Cancel Atty Docket No. 40249-1
Mark: CELL JUNKIE

Serial No. 77/126,362

Registration No. 3,351,212

Date Registered: December 11, 2007

The grounds for cancellation are as follows:

1. Petitioner, since at least as early as July 16, 2006 has used the mark THE
CELL PHONE JUNKIE in connection with entertainment services in the nature of an
ongoing internet radio program and blog in the field of comment and criticism of cellular
telephone equipment, cellular providers, and cellular accessories, via his web site
thecellphonejunkie.com.

2. Petitioner has filed an application for registration of his mark THE CELL
PHONE JUNKIE with the United States Patent and Trademark Office, which is now
pending as Application Serial No. 77946630.

3. On information and belief, Registrant has abandoned the mark CELL
JUNKIE and/or has abandoned use in interstate commerce. A search of the yellow pages
for Chubbuck ID with the keyword CELL JUNKIE produces only two results, neither of
which is Registrant (see Exhibit A). Similarly, a search of the yellow pages for Inkom ID
with the keyword CELL JUNKIE produces only two results, neither of which is
Registrant (see Exhibit B). A Google search with the keyword CELL JUNKIE does not
produce a link to Registrant (see Exhibit C). Even a Google search with the keyword
CELL JUNKIE IDAHO does not produce a link to Registrant (see Exhibit D).

4. In addition, based on the application record, Registrant's sole use of the
mark CELL JUNKIE appears to have been for an eBay store. That eBay store has also

been abandoned. (see Exhibit E). Indeed, Registrant's sole use of the mark appears to be



Petition to Cancel Atty Docket No. 40249-1
Mark: CELL JUNKIE

Serial No. 77/126,362

Registration No. 3,351,212

Date Registered: December 11, 2007

for the purpose of extortion as evidenced by the letter received by Petition dated
February 5, 2010. (See Exhibit F).

5. Petitioner avers that he will be damaged by the continued existence of the
Registration because it may be an impediment to registration of his mark and may
continue to be used as a tool for harassment by Registrant.

WHEREFORE, Petitioner prays for an Order sustaining this Petition and

canceling the registration of the above-captioned mark, and for such other relief as may

be proper.
Respectfully submitted,
DICKINSON WRIGHT PLLC
Dated: March 11, 2010 By:__ /john d. titus/

John D. Titus

Attorneys for Petitioner

Michael S. Papillon

5009 E. Washington, Suite 125
Phoenix, AZ 85034

Telephone: (602) 244-1400
Facsimile: (602) 244-1441

Email: JTitus @ DickinsonWright.com




Petition to Cancel Atty Docket No. 40249-1
Mark: CELL JUNKIE

Serial No. 77/126,362

Registration No. 3,351,212

Date Registered: December 11, 2007

CERTIFICATE OF SERVICE

I hereby certify that a true and complete copy of the foregoing PETITION TO
CANCEL has been served on the Applicant, David R. Shymatta, by mailing said copy on
March 11, 2010, by First Class Mail, postage prepaid to the following:

David R. Shymatta
4245 Yellowstone Ave., #A3
Chubbuck, ID 83202

Dated: March 11, 2010 /john d. titus/
John D. Titus
Attorney for Petitioner

DETROIT 40249-1 1150418



|J File Edit Wiew Favorites Tools Help

| & |

o
FIND: LOCATION: |
| cell junkie || Chubbuck, ID N C FIND (E save this Search
Buzines=s kame or Categary City, State, ZIP Code or Meighborhoodd Local Yellow Pages
Home > Chubbuck > Category Search - Dry Cell Batteries u,' n \,
cell junkie in Chubbuck. ID
Map Search Results
REFINE YOUR SEARCH 1 -2 of 2 businesses SORTBY: standard * Distance AZ
EXEBND DR MRHROVCHE SUL T4 Wholesale Batteries Inc. Be the first to review!
_ z Rate it
i1 a Serving the Chubbuck Ares

(800} 886-8658 [ can [ emai
SEEBEHENTHITHESERFRITS Batteries For: Cell Phones, Laptops, Cordless Phones,
I m Cameras/Camcorders, Motorcycles/ATVs, etc. All Types of

Batteries Avail. We Ship Hationwide!

More Info
RELATED CATEGORIES y en

Email & Share = | Sawve This Listing | Save a Mote
See all related categories

Wholesale Batteries Inc. Be the first to review! ONE-WAY TO
SEE YOUR BUSINESS HERE! Serving the Chubbuck Srea Hate:it DE "VER
Get your FREE listing now! {800) 8868658 can (B e-mai (

Batteries For: Cell Phones, Laptops, Cordless Phones,

Cameras/Camcorders, Motorcycles/ATVs, ete. All Types of

Batteries Avail. We Ship Hationwide!

Email & Share | Sawe This listing | Save a Nots CLICK HERE
TO SAVE»

@ htp:ffdwnow . dickinson-.. . | ii‘_',' Inbox - Microsoft Outlook, | @ Elite Webiew - Micrasof. .. I

Microsaft Waord

EXHIBIT A

| Lj CAMy DocumentsiTM AP "@ cell junkie in Chubbuc...

l_ I_ l_ l_ l_ |4 Internet

[, . 1% T WORSEEIT:Y

99% [ @ [ ANEIE Thursday
] (2 il

Alacianen


smithre
EXHIBIT A


|J File Edit Wiew Favorites Tools

Help

TTND-

CUCATTOTY:

[ cell junkie

' nkom, ID f

Business Mame o Category

REFINE YOUR SEARCH

EXPAND OR HARROW RESULTS

et BEIED

SEARCH WITHIN THESE RESULTS

RELATED CATEGORIES

See all related categories

Get yvour FREE listing now!

City, State, ZIP Code or Meighborhood

Home = Inkom > Categoery Search - Dry Cell Batteries
cell junkie in Inkom, ID

1 -2 of 2 businesses SORTBY: standard ~ Distance A-Z
Wholesale Batteries Inc. Be the first to review!
Rate it

Serving the Inkom Ares

(800) 8868658 [ can [ £mai

Batteries For: Cell Phones, Laptops, Cordless Phones,

I m Cameras/Camcorders, Motorcycles/ATVs, ete. All Types of
Batteries Avail. We Ship Hationwide!

hMore Info

Email & Share v | Save This listing | Save a Hote

Wholesale Batteries Inc. Be the first to review!
Rate it

SEE YOUR BUSINESS HERE! Serving the Inkam Ares —

(800) 886-8658 [ can [ E-mait

Batteries For: Cell Phones, Laptops, Cordless Phones,
Cameras/Camcorders, Motorcycles/ ATVs, etc. All Types of
Batteries Awvail. We Ship Hationwide!

Email & Share = | Save This listing | Save a Note

@ hikp:ffdwnow  dicki. .. | !n_g, Inbox - Microsoft O.., | @ Elite Wwebiew - Mic. .. | @ Microsoft \Waord

@ Save this Search
Local Yellow Pages

Map Search Resulis

PREVESS

it

=

I

[ @

| LA,

(33 CriMy Documents?... ”@ cell junkie in Ink... 7% 77126362[1].pdf - ... | |33 CriMy Documentst,...

| 9% b & GTATD
] (2. Rl

EXHIBIT B

12:35 PM
Thursdary

Alacianen


smithre
EXHIBIT B


cell junkie - Google Search Page 1 of 2

Web Images Videos Maps News Shopping Gmail more v Web History | Search settings | Sign in

GOLJS[@ |Ce||junkie Search |A(1\/Ldsear0h

Web _Show options... Results 1 - 10 of about 17,300,000 for cell junkie. (0.27 seconds)

The Cell Phone Junkie

The Cell Phone Junkie. ... The Cell Phone Junkie Show #196 1:28:55. Show Notes Final
2009 carrier numbers, Nexus One release info on Verizon and webOS 1.4 ...

Podcasts - April - January - August

thecellphonejunkie.libsyn.com/ - Cached - Similar

The Cell Phone Junkie

This Special Edition of The Cell Phone Junkie is the second round table discussion of the
3rd annual SPE smartphone round robin. ...

thecellphonejunkie.libsyn.com/rss - Cached - Similar

Show more results from thecellphonejunkie.libsyn.com

stores.ebay.com/CELL-JUNKIE

The Cell Phone Junkie - Download free podcast episodes by Mickey ...
Download or subscribe to free podcast episodes from The Cell Phone Junkie by Mickey
Papillon on iTunes.

itunes.apple.com/us/podcast/the-cell-phone-junkie/id171273849 - Cached

TiPb on the Cell Phone Junky Unlocked | TiPb

Feb 5, 2010 ... Frequent iPhone Live! panelist Mickey Papillon was kind enough to invite
yours truly to come on The Cell Phone Junkie Unlocked podcast and ...
www.tipb.com/2010/02/05/tipb-cell-phone-junky-unlocked/ - Cached

The Cell Phone Junkie on PodcastAlley.com -- The place to find ...

The Cell Phone Junkie Show #197 1:20:05Show NotesApple's lawsuit against HTC, Joey
is now running the BESX, and MLB at Bat ushers in the 2010 baseball ...
www.podcastalley.com/podcast_details.php?pod_id=32835 - Cached

Confessions of a cell phone junkie - CNET News

Sure, network quality matters. But consumers are making cool phones a top priority when
deciding on a cellular plan. Photos: Phones that sing A CNET article ...
news.cnet.com/...of...cell...junkie/2100-1039_3-6123668.html - Cached - Similar

App Shopper: The Cell Phone Junkie - Mobile News (Productivity)
iPad, iPhone and iPod touch app store listings, news, and price drops.
appshopper.com/.../the-cell-phone-junkie-mobile-news - Cached - Similar

The Cell Phone Junkie

The Cell Phone Junkie podcast is the most comprehensive podcast out there for all the
News, Devices and Software in the cell phone industry.
www.digitalpodcast.com/detail-The_Cell_Phone_Junkie-18937.html - Cached - Similar

Shameless self-promotion: Phil on The Cell Phone Junkie Unlocked ...

Mar 2, 2010 ... Pardon the interruption, just wanted to take a second to let you know that |
sat down with Mickey and Joey from The Cell Phone Junkie ...
www.wmexperts.com/shameless-self-promotion-phil-cell-phone-junkie-unlocked - Cached
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Search within results - Language Tools - Search Help - Dissatisfied? Help us improve -
Try Google Experimental

Google Home - Advertising Programs - Business Solutions - Privacy - About Google
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cell junkie idaho - Google Search Page 1 of 2

Web Images Videos Maps News Shopping Gmail more v Web History | Search settings | Sign in
GOL. nge ICe|| junkie idaho Search | Advanced Search
Web _Show options... Results 1 - 10 of about 1,690,000 for cell junkie idaho. (0.27 seconds)

Pacific Northwest - Idaho Jeeps - Jeep Junkie- the Magazine for ...

Pacific Northwest - Idaho Jeeps Pacific Northwest. ... RCI Aluminum Fuel Cell AutoMeter
Gauges 4-point Air System Beard Seats 8274-50 Winch, Synthetic Line ...
jeepjunkie.com/forum/showthread.php?p=231 - Cached

Online Confessions of an Internet Junkie

(Some of these were taken with my cell phone so | apologize for bad quality). .... He of
course has it in Idaho. I've been getting calls 1-3 times a week ...
plaidlobster.blogspot.com/ - Cached

Sun Valley Idaho's ski, snow, restaurant, recreation, news ...

Mar 4, 2010 ... By The Gear Junkie atThe Outside Blog Gear Feed .... Is there personal
privacy in the age of the internet, cell phones and security cameras? ...
sunvalleyonline.com/.../the-gear-junkie-scoop-wenger-patagonia-gear - Cached

How Do We Avoid Becoming Info Junkies? on ADVANCE for Respiratory ...
We know we are gonners when cell phones, computer games, ... If we are on the guilty end
of being true info junkies, we do need to resolve to make better use of ... Idaho, lllinois,
Indiana, Kansas, Kentucky, Louisiana, Massachusetts ...
respiratory-care-sleep-medicine.advanceweb.com/.../How-Do-We-Avoid-Becoming-Ino-
Junkies.aspx - Cached

Would you pay big to jail a junkie? - mcall.com

Nov 8, 2009 ... (Some states -- notably Idaho, Montana and Utah -- have done ... A prison
cell isn't the only means by which to curtail personal freedom. ...
www.mcall.com/.../all-pc_5prison-overcrowding.7079600nov08,0,1928217.column - Cached

RebKell's Junkie Boards :: View topic - 2009-10 NCAAW fantasy league
30 posts - 6 authors - Last post: Nov 19, 2009

Yinka Olerinnfe, C of Idaho Ebony Ellis C of Northern lllinois ..... Then | looked up each
team's schedule and stuck an x in the cell for ...
boards.rebkell.net/viewtopic.php?p=753633&sid... - Cached

Political Junkie Blog : NPR

In the fall of 2002, from his prison cell, Traficant ran for Congress as an ...... Arkansas,
California, Delaware, Georgia, Idaho, Louisiana, Mississippi, ...
www.npr.org/blogs/politicaljunkie/crime_and_punishment/ - Similar

Ski Bike Junkie: Why religion doesn't matter

Aug 11, 2009 ... Hawaii, Indiana, Michigan, Minnesota, and Idaho to be exact. ... Lately
these have fallen out of fashion, but cell phone sales are brisk. .... Ski Bike Junkie: | like
skis and bikes and putting them to good use. ...
www.skibikejunkie.com/2009/08/why-religion-doesnt-matter.html - Cached

Sun Valley Idaho's ski, snow, restaurant, recreation, news ...

Feb 26, 2010 ... The Gear Junkie Scoop: Wenger Patagonia Gear ... Is there personal
privacy in the age of the internet, cell phones and security cameras? ...
sunvalleyonline.neighborlogs.com/ - Cached
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Zocor joint pain's Page on Mac Junkie. ... from missouri meant in american falls, idaho.
zocor joint pain - order buy zocor online without a prescription. ...
macjunkie.ning.com/profile/Zocorjointpain - Cached
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Try Google Experimental

Google Home - Advertising Programs - Business Solutions - Privacy - About Google
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February 5, 2010

The Cell Phone Junkie
Mickey Papillon

4216 E. Desert Marigold Dr.
Cave Creek, Arizona 85331

Sent Via US Mail

Dear Mickey Papillbn / The Cell Phone Junkie:

1) CELL JUNKIE is a federally registered Trademark sr: 77126362 and therefore is under the
protection of United States Trademark Laws.

2) It has come to our attention that THE CELL PHONE JUNKIE has, without the consent,
permission or license of CELL JUNKIE, advertised and used the federally registered trademark
“CELL JUNKIE” and currently is using the federally registered mark. THE CELL PHONE
JUNKIE’S unauthorized use of this trademark, constitutes trademark infringement.

3) THE CELL PHONE JUNKIE mark is substantially identical and the same in overall
commercial impression to the federally registered mark CELL JUNKIE, in fact The Cell Phone
Junkie incorporates the federally registered mark “CELL JUNKIE” in its entirety.

4) CELL JUNKIE trademark is illegally dispersed throughout the United States and abroad, via
THE CELL PHONE JUNKIE website, domain, network, advertisements and via web site
LINKS associated with THE CELL PHONE JUNKIE.

5) We believe that every time a viewer accessed or viewed THE CELL PHONE JUNKIE website
constitutes a separate count of infringement. Likewise, each THE CELL PHONE JUNKIE
advertisement is a separate count of infringement, and every hit on a web page associated Wlth
the infringing mark is a separate count of infringement.

6) Cell Junkie provides services and products in the cell phone industry and marketplace, as the
registered owner for the federally registered mark, I have not assigned rights to any third party.
In order to prevent further harm, erosion to the CELL JUNKIE mark, and to keep the public
from being led to mistakenly conclude that CELL JUNKIE is or has been authorized,
sponsored, licensed by, or otherwise affiliated with THE CELL PHONE JUNKIE, CELL
JUNKIE takes these matters very seriously 1nclud1ng our option to file a lawsuit if we are
unable to reach an acceptable solution to this ongoing problem. The resolution is simple and
fair. We demand that:

A) THE CELL PHONE JUNKIE , its agents, attorneys, employees, affiliates and assigns immediately
and permanently cease and desist from any and all use, display, sale, distribution, manufacture,
advertising, copying, duplication, or creation of derivative works that include material that belongs to
CELL JUNKIE.

EXHIBIT F
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B) THE CELL PHONE JUNKIE will provide a complete accounting of how the infringing material
belonging to CELL JUNKIE. was used, how many donations were made or received, including any
websites on which Cell Junkie's trademark was uploaded or used on, how many hits have been
recorded on those website, amount of all revenues made or generated, including but not limited to
advertisements, links, sponsors or third parties. After a complete accounting has been provided to
CELL JUNKIE, all works which have: A) been advertised utilizing the trademark and which are still in
the possession or control of THE CELL PHONE JUNKIE, its agents, employees, affiliates and assigns
will be handed over to CELL JUNKIE.

C) THE CELL PHONE JUNKIE will A) also direct all associates or third parties that had been
provided with the mark to discontinue use and THE CELL PHONE JUNKIE will immediately cease all
use of CELL JUNKIE’s trademark .

7) Reasonable compensation be paid to CELL JUNKIE to compensate it for THE CELL PHONE

JUNKIE ’s unlawful use of this material. I believe the sum of $ 9,000.00 to be a reasonable amount to

properly compensate CELL JUNKIE for this infringement.
Please provide me a response to this letter within 10 days of its receipt.

If you have any questions or concerns regarding this matter please feel free to contact me.
Best regards,

David Shymatta

CELL JUNKIE Loss and Prevention
PO Box 38

Inkom ID 83245

208-406-6330

EXHIBIT F
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Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov
ESTTA Tracking number: ESTTA346446

Filing date: 05/10/2010
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Proceeding 92052188

Party Defendant
David R. Shymatta
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In re Application of
David R. Shymatta

Serial No. 77/126,362 Cancellation No.: 92052188

Filing Date: March 9, 2007

Registration No. 3,351,212

Date Registered: December 11, 2007

Mark: CELI. JUNKIE

Pending in Class: 035

UNITED STATES PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

PO Box 1451

Alexandria, VA 22313-1451

ANSWER TO PETITION TO CANCEL

The respondent, David R. Shymatta, through his attorneys of record, Beard St.
Clair Gaffney PA, denies each averment of the Petition to Cancel not specifically and
expressly admitted herein and further answers the allegations of the petitioner as follows:

1. The respondent is without knowledge or information sufficient to form a
belief as to the truth of the averments alleged in paragraph 1.

2. The respondent admits the averments alleged in paragraph 2.

3. The respondent denies that “Registrant has abandoned the mark CELL
JUNKIE and/or has abandoned use in interstate commerce.” The respondent is without
knowledge or information sufficient to form a belief as to the truth of the remaining
averments alleged in paragraph 3.

4. The respondent denies the averments alleged in paragraph 4.

5. The respondent denies that the petitioner will be damaged by the

continued existence of the Registration. The respondent denies that the Registration may
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continue to be or ever has been used as a tool for harrasment by Registrant. The
respondent admits that the continued existence of the Registration may be an impediment
to the registration of the petitioner’s mark and further avers that the Registration should
be an impediment to the registration of the petitioner’s mark.

DEFENSES

For his defenses to this action, the respondent further alleges as follows:

1. The petitioner’s claims are barred by 15 U.S.C. §1127 because the
petitioner cannot show discontinuance of trademark use. The respondent has used the
trademark continuously since the date of first use referenced in his original application.

2. The petitioner’s claims are barred by 15 U.S.C. §1127 because the
petitioner cannot show that respondent has the intent to not resume use. The respondent
has used the trademark continuously since the date of first use referenced in his original
application.

3. The petitioner’s claims are barred by 15 U.S.C. §1127 because the
petitioner cannot show that the mark has become generic or otherwise lost its significance
as a mark. l

4, The petitioner’s claims are barred because the alleged non-use, if any, is
excused by special circumstances.

5. In further support of his defenses, the respondent provides the following:

a. The respondent is engaged in the service of sourcing, designing,
acquiring and gathering various cell phone accessories and related products from
multiple manufacturers, marketing them to and making them available for

purchasers to select, and providing other necessary means for consummating

purchases of the accessories and related products.
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b. The respondent has, at all times relevant, made these services
available to retail customers and/or dealers through eBay stores, through the Go
Daddy Marketplace, and/or through its physical location. (See Exhibit A}

c. At www.celljunkie.com, the resondent can be contacted with retail

and dealer inquiries about available licensed and custom products. The
resopndent’s point of sale services and custom products can be seen at

www.onfireforJesus.com. (See Exhibit B)

d. The respondent utilizes the registered mark in the performance of
these services.
e. The respondent intends to continue to provide these services and to

use the registered mark in doing so.

PRAYER FOR RELIEF

The respondent respectfully prays for a dismissal of the Petition for Cancellation
with the petitioner recovering nothing, and for such other relief as may be appropriate

under the circumstances.

Dated: May 10, 2010

BEARD ST. CLAIR GAFFNEY McNAMARA PA

By: %

Jared W+ Allen

OF-Beard St. Clair Gaffney McNamara P.A.
2105 Coronado Drive

Idaho Falls, Idaho 83404

(208) 523-5171

Fax: (208) 529-9732
allen@beardstclair.com

Attorneys for David R. Shymatta
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CERTIFICATE OF SERVICE

I hereby certify that on May 10, 2010, the foregoing instrument was served upon

the following by the method of delivery indicated.

John D. Titus fIZI'ﬁS. Mail

Dickinson Wright PLLC [ JHand Delivered

5009 E. Washington, Suite 125 [ ] Federal Express (Overnight Mail)
Phoenix, AZ 85034 [[JFacsimile

Fax: (602) 244-1441
Attorney for Petitioner

U.S. Patent and Trademark Office []U.S. Mail

Trademark Trial and Appeal Board [ ]Hand Delivered

PO Box 1451 [] Federal Express (Overnight Mail)
Alexandria, VA 22313-1451 [ JFacsimile

Taréd/W. Allen

©F Beard St. Clair Gaffney McNamara P.A.
2105 Coronado Drive

Idaho Falls, [daho 83404

(208) 523-5171

Fax: {208) 529-9732
allen@beardstclair.com

Attorneys for David R. Shymatta
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o Daddy Marketplace

Shop

Show All My Praducts

No items

Views All

No ftems

Lagin ta save this temperary list and
to view/modify your saved list.

No ltems

Login to save this temporary list and
1o view/modify your saved list.

View Adult Content

LT LEA A T A Sy,

Feor guestions about the types of
products offered through Ge Daddy
Marketplace, see aur Fregiihing fens

Usemame/Customar # Password

5/3/10 3:28 PM

24/7 Sales & Support (480) 463-8644

Create Account | Forgot Password | Sign Qut Deals of the Day usD empty
Domain Support & Our Bob's My
HOME Auctions Marketplace Community Commercials Video Blog Account
Open a store Tools Heilp Marketplace Product Search
Shop now for gifts
wnder $15, uncer $50, under §10%
Plus thousands of items shipped FREE!
E:ﬁii o ;w.-:\m:;"w:{i}l Seddrelr EEMRL

Heaith & Beauty Clothing & Shoes

Marketplace Home > "cell junkie” {6 results)

rlinr |_";,'

Brand
T "

Categories
Electronics (5)

Sort by SMostipopoiar—c:h&

CAMOUFLAGE MOSSY
WOODS SNAP ON

$3.99 L0

LEOPARD Tl
EHONE COVER CASE

Electronics

£} Free Shipping View by: Lis | Gallery

GEL]

$9.99 .0

[ YR —— .,

HEARTS ON BLACK
SNAP ON PROTECTOR

$8.99 L)

Sports & Fitness

Home & Garden Jewelry & Watches  More

Resulls per page {é’"e?:{z":}

v

GREEN FLOURESCENT CAMOUFLAGE DEER
PROTECTOR COVER MOSSY WOODS
$8.99 L0 $8.99 L0

TN

Results per page F-20--14

*Shipping price and delivery time are for the 48 states; AK and HI may vary. See shipping details for mare information.

Bk
New, XOXi
HUGS KISSE:
$8.95 L
Sign up for special offers: Enter your email address
Account Manager Shopping Resources
My Account Offer Disclaimers Webmail
My Renewals Domain Search WHOIS search
My Upgrades Product Catalog ICANN Confirmation
Account Settings Product Advisor Affiliates
Customer Information Gift Cards Connect with Us
Order Histery (Go Daddy Mobile Gadgets/\Widgets
Create Account Today's Offers Site Map

Use of this Site is subject to express Terms of Use. By using this Site, you signify that you agree to be baund by these
Erivicy Policy

Legal

Help and Support
Telephone Support & Sales
Billing Support

Email Our Support Team
Frequently Asked Questicns
User's Guides

Repert Spam

Test Our Products

http://shops.godaddy.com/Productlist.aspx?search=cell%20junkie&catiD=0&fs =0&cb=true

About Go Daddy
Careers

Security Center
Cempany Info

News Center
Customer Testimonials
What's New

Marketing Proposals

T of Usn, which were last revised on April 23, 2010.
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Go Daddy Marketplace 5/3/10 3:28 PM

Goladdy.com is the world's No. 1 ICANN-accredited domain name registrar for .COM, .NET, .ORG, .INFO, .BIZ and .US domain extensions. Source: RegistrarSTATS.com
Copyright @ 1999 - 2010 GoDaddy.com, Inc. All rights reserved.

http:/ /shops.godaddy.com/ProductList.aspx?search=cell¥20junkie&catlD=0&fs=0&cb=true Page 2 of 2



Go Daddy Marketplace - CAMOUFLAGE DEER MOSSY WOODS PROTECTOR COVER CASE FACEP... 5/3/10 3:30 PM

Usemame/Customer # Password

24/7 Sales & Support (480) 463-8844

Create Account | Forgot Password | Sign Out Deals of the Day - usp empty
Domain Support & CQurr Boh's My
HOME Auctions Marketplace Community Commercials Video Elog Account
Shop Open a store Tools Help Marketplace Product Search
Shop now for gifts
unzar $15, unedor 50, yoder 3108,
Plus thousands of items phippid FREE|
Shaw All My Products o ) ]
e e 1 | [Serch | G
Heailth & Beauty Clothing & Shoes Electronics  Sports & Fitness Home & Garden Jewelry & Watches  More

Markgetplace Home > CELL JUNKIE > CAMOUFLAGE DEER MOSSY WOODS PROTECTOR COVER CASE FACEPLATE FOR MOTOROLA

DROID A855
CAMOUFLAGE MOSSY WOCDS SNAR . CAMOUFLAGE DEER &
Crear History MOSSY WOODS
PROTECTOR COVER CASE
FACEPLATE FOR e £
View Al - MOTOROLA DROID A855 New.
from CELL JUNKIE EEAFI*UT
£8.99 '$8.95
No lterms $2.99 Shipping* : " By oW |
Login to save this temporary list and Quantty: -

o view/modify your saved list.

No {tems L
A0 CELL JUNKIE ALy ioowTs FesTReD

Login to save this temporary list and

to view/modify your saved list i .
Ao L D Sl W|ll|uH||-ru1

View Adult Content = A
Produst Bescription

SNAPS ON OVER PHONE, NO SCREWS REQUIRED!

For quastiens aboul the types of
products offered threugh Goe Daddy

Marketplace see our ;i
I

http:/{shops.godaddy.com/CELL-TUX/CAMOUFLAGE-DEER-MOSSY-WOOD. .. TOR~COVER-CASE-FACEPLATE-FOR-MOTOROLA-DROID-ABSS f7plv=false

HAS OPENINGS FOR ACCESSING FUNCTIONS OR PORTS

HAS NICE FINISH, CLOSE TO SMOOTH RUBBERIZED OR SMOOTH LEATHER EXTERIOR TYPE MATERIAL, NOT
STANDARD LEATHER COWHIDE TYPE FEEL, ITS A COATING

WORKS WITH THE FOLLOWING MODELS ONLY: MOTOROLA DROID A855

Please make sure you have one of the above model, you can look on the phone itself under the battery.

Patterns can vary. Snap on mold is a polycarbonate or hard plastic material,

phone cover onty, phone not included. i

With most any protector cover or case on the phane like this or others they add a little thickness, there may be slightly
less mobility, for instance in opening or closing but it should not hinder the phone from being shut off or used that's just
the nature of most snap on covers or cases.

WE STRIVE FOR ACCURATE PICTURES AND DESCRIPTIONS, HOWEVER DUE TO COMPUTER MONITOR AND
DiSPLAY TECHNOLOGY. MOSTLY ANY PICTURE CAN LOOK DARKER, LIGHTER OR DIFFERENT THAN
ACTUAL PRODUCT, ASK ANY QUESTIONS PRIOR TO SALE TO ELIMINATE DISCREPANCIES, ALL ITEMS
REQUIRE PROMPT PAYMENT. THANK YOU

Seller is not obligated to reship returned items from post office due to wreng address provided. In any such case a
“reship fee” must be paid if item is shipped again even if the listing $aid free shipping. Do not hold seller responsible for
shipping to the address provided by buyer. Correct address must be given with payment.

IMPORTANT SHIPPING INFORMATION

All Delivery information and verification provided by USPS or carrier is not sellers responsibility, once that information
is provided or posted it is up to buyer to contact USPS with any questions or discrepancies and not to hold seller
responsible.

Seller ships and packs items under certain standard procedures which can vary. Any requests, separate or combined
shipping, or any other shipping requests are not guaranteed automatically and need {0 be requested and approved in
advance prior to payment and shipment. Your advanced communication and nctification is appreciated. Packages
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Go Daddy Marketplace - CAMOUFLAGE DEER MOSSY WOODS PROTECTOR COVER CASE FACEP...

Sign up for special offers:

Account Manager
My Account

My Renewals

My Upgrades
Account Settings
Customer Infermation
Order History

Create Account

5/3/10 3:30 PM

normally ship USPS or may ship UPS or other carrier, taking up to 7-10 days, shipment confirmations are not always
autematically sent out, tracking numbers are not provided unless requested and can be provided in most cases within
a few days after the order is processed,

NO REFUNDS, SHIPPING HANDLING 1S NON REFUNDABLE. PLEASE UNDERSTAND BEFORE BIDDING THAT
WE ACCOMMODATE EXCHANGES [N 7 DAYS WITH UNOPENED ITEM(S). WE DO OUR BEST PROVIDING
DESCRIPTIONS, PLEASE READ DESCRIPTION, COMPATIBILITY & ITEM SPECIFICS CAREFULLY

Please note USPS may indicate that they have been notified of shipment but may not indicate they have received

package. USPS also in most cases has that same shipping address electronically in the USPS system. PROTECT...
MATERIALS ARE PROPERTY OF CELL JUNKIE OR ITS SUPPLIERS COPYING OR USE IS STRICTLY $8.99
PROHIBITED il

Marketplace ID: 559334 Condition: New

Model #: DEER COVER A855 Keywords: DROID, COVER, DEER,
EACEPLATE, CELL, PHONE,
MOTOROLI'A

Category: Electronics > Cel ssoties > Cases & Clips

Electronics > Cell Accessories > Fashion Accessories

iy |

plny

$2.99 Notes: SHIPS USPS FIRST CLASS

$2.99

U.8. Shipping:
HI/AK Shipping:

*Shipping price and defivery time are for the 48 states; AK and HI may vary, See shipping details for more information.

Entar your email address

Shopping Resources Help and Support About Go Daddy
Offer Disclaimers Webmail Telephone Support & Sales Careers

Doimain Search WHOIS search Billing Support Security Center
Product Catalog ICANN Confirmation Email Qur Support Team Company Info

Product Advisar Affiliates Frequently Asked Questions News Center

Gift Cards Connect with Us User's Guides Customer Testimonials
Go Dacdy Mobile Gadgets/Widgets Report Spam What's New

Today's Offers Site Map Test Our Products Marketing Proposals

Use of this Site is subject to express Terms of Use. By using this Site, you signify that you agree ta be bound by these Tarma af Wik, which were last revised on April 23, 2010.

Leaal  Prsacy Palig

GoDaddy.com is the world's Na. 1 ICANN-accredited domain name registrar for .COM, .NET, .ORG, .INFO, .BIZ and .US domain extensions. Source: RegistrarSTATS.com

http://shops.godaddy.com/CELL-TUX/CAMOUFLAGE-DEER-MQSSY-WOOD... TOR-COVER-CASE-FACEPLATE-FOR-MOTOROLA-DROID-AB55 /Tplv=Ffalse

Copyright ® 1999 - 2010 GoDaddy.com, Inc. Al rights reserved.
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Go Daddy Marketplace -- CAMOUFLAGE MOSSY WOODS SNAP ON PROTECTOR COVER CASE FO... 5/3/10 3:30PM

Username/Customer # Password 24/7 Sales & Support (480) 463-8844
Create Account | Eorgot Password | Sian Out Deals of the Da usp emply
Domain Support & Our Babk's My
HOME Auctiohs Marketplace Community Commercials Video Blog Account
Shop Open a store Tools Help Marketplace Product Search

Shop now for gifts

undor 815, wader 55 under §100,

Plus thousands of items shigtger FREE!
Show Al My Products

i T,

{A{H‘ S T ,-g__.&%}l | — i t‘ rarcH |

Health & Beauty Clething & Shoes Electronics  Sporls & Fitness Home & Garden Jewelry & Watches  More
Marketolace Home > CELL JUNKIE > CAMOUFLAGE MOSSY WOQDS SNAP ON PROTECTOR COVER CASE FOR SAMSUNG
IMPRESSION A8YY

CAMOUFLAGE DEER MOSSY wWOODS
CAMOUFLAGE MOSSY WOODDS SNAP.

CAMOUFLAGE MOSSY &
. WOODS SNAP ON

PROTECTOR COVER CASE

FOR SAMSUNG

IMPRESSION A877

from CELL JUNKIE B

58,99
$2.85 Shipping*

Quantity:

]
w g 1o Gart

1 In:Bzoek

Clear History

View All

No items

Login ko save this temporary |ist and
to view/modify your savaed fist.

No ftems

Login k0 save this temporary list and
to view/modify your saved list

Lo AGCLLGAYIRNN - | Bl - S Wit Fipeid

Froduet Do
SNAPS ON OVER PHONE, NO SCREWS REQUIRED!

HAS OPENINGS FOR ACCESSING FUNCTIONS OR PORTS

HAS NICE FINISH, CLOSE TO SMOOTH RUBBERIZED OR SMOOTH LEATHER EXTERIOR TYPE MATERIAL, NOT
STANDARD LEATHER COWHIDE TYPE FEEL, ITS A COATING

s on

View Adult Content

For guestions aboul the types of WORKS WITH THE FOLLOWING MODELS ONLY: SAMSUNG IMPRESSION AB77

products offered through Go Daddy Please make sure you have one of the above model, you can look on the phone ltself under the hattery.
Marketplace. see our it it Patterns can vary. Snap on mold is a polycarbonate or hard plastic material,

A phone cover only, phone not included. /

With most any protector caver or cage on the phone like this or others they add a little thickness, there may ke slightly
less mobility, for instance in opening or closing but it should not hinder the phone from being shut off or used that's just
the nature of most snap on covers or cases.

WE STRIVE FOR ACCURATE PICTURES AND DESCRIPTIONS, HOWEVER DUE TO CCMPUTER MONITOR AND
DISPLAY TECHNOLOGY. MOSTLY ANY PICTURE CAN LOOK DARKER, LIGHTER OR DIFFERENT THAN
ACTUAL PRODUCT, ASK ANY QUESTIONS PRICR TO SALE TQ ELIMINATE DISCREPANCIES, ALL ITEMS
REQUIRE PROMPT PAYMENT. THANK YOU

Seller is not obligated to reship returned items from post office due to wrong address provided. In any such case a
“reship fee” must be paid if item is shipped again even if the listing said free shipping. Do not hold seller responsible for
shipping to the address provided by buyer. Correct address must be given with payment.

IMPORTANT SHIPPING INFORMATION

All Delivery information and verification provided by USPS or carrier is not sellers responsibility, once that information

is provided or posted itis up to buyer fo contact USPS with any questions or discrepancies and not to held seller -

responsible. GREEN
R

N
FLOURESGE
EROTECT...

Seller ships and packs items under certain standard procedures which can vary. Any requests, separate or combined

shipping, or any other shipping requests are not guaranteed automatically and need to be requested and approved in . f??g. -
advance prior to payment and shipment. Your advanced commurication and notification is appreciated. Packages Ty T
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(o Daddy Marketplace - CAMOUFLAGE MOSSY WOODS SNAP ON PROTECTOR COVER CASE FO...

Sign up for special offers:

Account Manager
My Account

My Renewals

My Upgrades
Account Setlings
Custorner Information
Crder History

Create Account

Use of this Site is subject to express Terms of Use. By using this Site, you signify that you agree {o e bound by these Torms of Lise, which were last revised on April 23, 2010,

GoDaddy.com is the world's No. 1 JCANN-accredited domain name registrar for .COM, .NET, .ORG, .INFO, .BIZ and .US domain extensions. Source: RegistrarSTATS.com

http://shops.godaddy.com /CELL-TUX/CAMOUFLAGE-MOSSY-WOODS-SNAP-ON-PROTECTOR-COVER-CASE-FOR-SAMSUNG-IMPRESSION-ABZ 7

normally ship USPS or may ship UPS or other carrier, taking up to 7-10 days, shipment confirmations are not always
automatically sent out, tracking numbers are not provided unless requested and can be provided in most cases within
a few days after the order is processed,

NO REFUNDS, SHIPPING MANDLING 1S NON REFUNDABLE. PLEASE UNDERSTAND BEFORE BIDDING THAT
WE ACCOMMODATE EXCHANGES IN 7 DAYS WITH UNOPENED ITEM(S). WE DO QUR BEST PROVIDING
DESCRIPTIONS, PLEASE READ DESCRIPTION, COMPATIBILITY & ITEM SPECIFICS CAREFULLY

Please note USPS may indicate that they have been notified of shipment but may not indicate they have received
package. USPS also in most cases has that same shipping address etectronically in the USPS system.
MATERIALS ARE PROPERTY OF CELL JUNKIE OR ITS SUPPLIERS COPYING OR USE IS STRICTLY
PROHIBITED

Dotails
Marketplace ID: 666467 Condition: New
Keywords: CAMOQ, MOSSY, COVER,
FACEPLATE, CAS, SAMSUNG,
IMPRESSION
Category: Electronics > Cell Accesscries > Gases & Clips

Electronics > Cell Accessories > Fashion Accessories

U.S. Shipping:  $2.85 Notas: SHIPS USPS FIRST CLASS
HUAK Shipping:  §2.95

*Shipping price and delivery time are for the 48 states; AK and HI may vary. See shipping details for more information,

Enter your email address

Shopping Resources Help and Support About Go Daddy
Offer Disclaimers Webmail Telephone Support & Sales Careers

Domain Search WHOIS search Billing Support Security Center
Product Catalog ICANN Confirmation Email Qur Suppor Team Company Info

Product Advisar Affiliates Frequently Asked Questions News Center

Gift Cards Connect with Us User's Guides Customer Testimonials
Ga Daddy Mobile Gadgets/Widgets Report Spam What's New

Today's Offers Site Map Test Our Products Marketing Proposals

agm| Pivacy Palicy

Copyright @ 1299 - 2010 GoDaddy.com, Inc. All rights reserved.
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Go Daddy Marketplace - HEARTS ON BLACK SNAP ON PROTECTOR COVER CASE FACEPLATE... 5/3/10 3:31 PM

Usermname/Customer # Password 2417 Sales & Support (430) 463-53844
Create Account | Forgot Password | Sign Qut Deals of the Day LSO, empty
Domain Support & Qur Bob's My
HOME Auctions Marketplace Community Commercials Videc Bloy Account
Shop Open a store Tools Help Marketplace Product Search
Shop now for gifts.

uizddar $15, wadfor S50, aadar 5100,
Plus thousands of items phinpéed EREE!
Show All My Products

a-\"r ’Té} l Qoare i : l l,'lz"u_:- '.l";'-.'.-;'il b

e

Health & Beauty Clothing & Shoes Electronics  Sports & Fitness Home & Garden Jewelry & Walches  More
Marketplace Home > "cell junkie” > HEARTS ON BLACK SNAP ON PROTECTOR COVER CASE FACEPLATE FOR MOTOROLA DROID
AB5SS

CAMOUFLAGE MOSSY WOODS SNAP,
CAMOUFLAGE DEER MOSSY WOODS.

HEARTS ON BLACK SNAP &
- ON PROTECTOR COVER
CASE FACEPLATE FOR

Clear History
MOTOROLA DROID A855
from CELL JUNKIE_ R
View All g S"II'!A%_LIT
$200 St Py
’ $8.95
- Quantity: LBy How
No items =

l.ogin fo save this temporary list and
to view/modify your saved list.

No ftems
= A Lo Wishilinl || B2 Bhad willin Friena N
Login to save this temporary list and - S a R -
1o view/modify yvour saved list

Demcripdion

SNAPS ON OVER PHONE, NO SCREWS REGQUIRED!

HAS OPENINGS FOR ACCESSING FUNCTIONS OR PORTS

FHAS NICE FINISH WITH SOME GLOSS
B WORKS WITH THE FOLLOWING MODELS ONLY: MOTOROLA DROID ABSS
Please make sure you have one of the above moded, you can look on the phone itself under the battery.
Patterns can vary. Snap on mold is a polycarbonate or hard plastic material, [t
1 phone cover only, phone not included.

View Adult Centent

For questions about the types of
products offered through Go Daddy

Marketplace, see our miniihded $8.99
i With most any protector cover or case on the phone like this or othelrs they add a little thickness, there may be slightly w
less mobiity, for instance in opening or closing but it should not hinder the phone from bheing shut off or used that's just
the nature of most snap on covers or cases. A
[
WE STRIVE FOR ACCURATE PICTURES AND DESCRIPTIONS, HOWEVER DUE TO COMPUTER MONITOR AND f . ‘2‘1 i
DISPLAY TECHNOLOGY. MOSTLY ANY FICTURE CAN LOOK DARKER, LIGHTER OR DIFFERENT THAN |_ o Y
ACTUAL PRODUCT, ASK ANY QUESTIONS PRIOR TO SALE TO ELIMINATE DISCREPANCIES, ALL ITEMS L g .‘,,.“ _
REQUIRE PROMPT PAYMENT. THANK YCU I
SNAP ON
Seller is not obligated to reship returned items from post office due to wrong address provided. In any such case a PROTECTOR
“reship fee” must be paid if item is shipped again even if the listing said free shipping. Do not hold seller responsible for $8.95

shipping to the address provided by buyer. Correct address must be given with payment.
IMPORTANT SHIPPING INFORMATION
All Delivery information and verification provided by LISPS or carrier is not sellers responsibility, once that information

is provided or posted it is up to buyer to contact USPS with any questions or discrepancies and not to hold seller
responsible.

Seller ships and packs items under certain standard procedures which can vary. Any requests, separate or combined T',"E'E'E'Aﬂ
shipping, or any other shipping requests are not guaranteed automatically and need to be requested and approved in PHONE...
advance prior to payment and shipment. Your advanced communication and notification is appreciated. Packages
normally ship USPS or may ship UPS or other carrier, taking up to 7-10 days, shipment confirmafions are not always
automatically sent out, tracking numbers are not provided unless requested and can be provided in most cases within
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Go Daddy Marketplace - HEARTS ON BLACK SNAP ON PROTECTOR COVER CASE FACEPLATE...

Sign up for special offers:

Account Manager
My Account

My Renewals

My Upgrades
Account Setlings
Customer Information
Crder History

Create Account

Use of this Site is subject to express Terms of Use. By using this Site, you signify that you agree o be bound by these Tefing af Liss, which were last revised on April 23, 2010.

GoDaddy.com is the world's No. 1 ICANN-accredited domain name registrar for .COM, .NET, .ORG, .INFO, .BIZ and .US domain extensicns. Source: RegistrarSTATS.com

http://shops.godaddy.com/CELL-TUX/HEARTS-ON-BLACK-SNAP-ON-PROTECTQOR-COVER-CASE-FACEPLATE-FOR-MOTOROLA-DROID-ABS5/

a few days aiter the order is processed.

NC REFUNDS. SHIPPING HANDLING 1S NON REFUNDABLE. PLEASE UNDERSTAND BEFORE BIDDING THAT
WE ACCOMMODATE EXCHANGES IN 7 DAYS WITH UNOPENED ITEM(S). WE DO QUR BEST PROVIDING
DESCRIPTIONS, PLEASE READ DESCRIPTION, COMPATIBILFTY & ITEM SPECIFICS CAREFULLY

Please note USPS may indicate that they have been notified of shipment but may not indicate they have received
package. USPS alsc in most cases has that same shipping address electronically in the USPS system.
MATERIALS ARE PROPERTY OF CELL JUNKIE OR ITS SUPPLIERS COPYING OR USE IS STRICTLY
PROHIBITED

5

Marketplace iD: 659650 Condition: New

U.S. Shipping: $2.00
HIJAK Shipping: $2.00

*Shipping price and delivery time are for the 48 states; AK and HI may vary. See shipping details for more information.

Enter your email address

Shopping Resources Help and Support About Go Daddy
Offer Disclaimers Webmail Telephene Suppert & Sales Carears

Domain Search WHOIS search Bilting Suppeort Security Center
Product Catalog ICANN Confirmation Email Our Support Team Company Info

Product Advisor Affiliates Frequently Asked Questions News Center

Gift Cards Connect with Us User's Guides Customer Testimonials
Go Daddy Mobile GadgetsWidgets Report Spam What's New

Teday's Offers Site Map Test Our Products Marketing Propasals

Leds]  Pitvacy Pallsy

Copyright @ 1999 - 2010 GoDaddy.com, inc. All rights reserved.
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Go Daddy Marketplace ~ GREEN FLOURESCENT PROTECTOR COVER FOR HTC DROID ERIS W... 4/22/10 9:36 AM

Username/Custamer # Password 2417 Sales & Support (480’ 463-8844

Create Account | Forgot Password | Sign Out Deals of the Day usp emply
Domain Support & R Bab's My
HOME Auctions Marketplace Community Media Video Bleg Account
Shop Open a store Taols Help Marketplace Product Search

Shop how for gifts
wender $15, under 880, under $100
Plus thousands of items shipped FREE]

S ) [T D

Show All My Products

Health & Beauty Clothing & Shoes Electronics  Sports & Fitness Home & Garden Jewelry & Watches ~ More
Markefplace Home > CELL JUNKIE > GREEN FLOURESCENT PROTECTOR COVER FOR HTC DROID ERIS W/ RUBBERIZED FEEL

GREEN FLOURESCENT [
PROTECTOR COVER FOR

HTC DROID ERIS W/
RUBBERIZED FEEL

from CELL JUNKIE_ $

LEOPARD TIGER CELL PHONE
STARLIT SNAP ON PROTECTOR

New. STARLIT DESIGN PROTECTOR ..
CAMOUFLAGE MOSEY WO0DS SNAR

Clear History
$8.29
2.95 Shipping*
View All Quantity:
1
Na items
£ I Bonk
Login to save this temporary |ist and L
to vievw/modify your saved list STARLIT
= = - - NAP ON
i ARG o Wit || R e Wil e FRand - PROTECTOR
_ $8.95
o tems Lo v
Login to save this femporary list and Progust D‘.‘fﬂiﬂ.llig:l-[liﬂ-l I
to view/modify your saved list SNAPS ON OVER PHONE, NO SCREWS REQUIRED!

HAS OPENINGS FOR ACCESSING FUNCTIONS OR PORTS
HAS NICE FINISH, CLOSE TO SMOOTH RUBBERIZED OR SMOOTH LEATHER EXTERIOR TYPE MATERIAL, NOT
View Adult Content STANDARD LEATHER COWHIDE TYPE FEEL, [TS A COATING
WORKS WITH THE FOLLOWING MODELS ONLY: HRC DROID ERIS
Please make sure you have cne of the above model, you can look on the phone itself under the battery,
Patterns can vary. Snap on mold is a polycarbonate or hard plastic meterial.
phone cover only, phone not includad,

f-or questions about the types of
products offered through Go Baddy with most any protector cover or case on the phone like this or others they acdd a litlle thickness, there may be slightly

Mar_ke“"ac“'- see our LI less mobility, for Instance in opening or closing but it should nat hinder the phone from being shut off or used that's just

the nature of most snap on covers or cases,

WE STRIVE FOR ACCURATE PICTURES AND DESCRIPTIONS, HOWEVER DUE TO COMPUTER MONITOR AND
DISPLAY TECHNOLOGY. MOSTLY ANY PICTURE CAN LOOK DARKER, LIGHTER OR DIFFERENT THAN
ACTUAL PRODUCT, ASK ANY QUESTIONS PRIOR TO SALE TO ELIMINATE DISCREPANCIES, ALL ITEMS
REQUIRE PROMPT PAYMENT. THANK YOU

Seller is not obligated {o reship returned items from post office due to wrong acddress provided. In any such case a $9.99
“reship fee” must be paid if item is shipped again even if the listing said free shipping. Do not hold seller responsible for m

shipping to the address provided by buyer. Correct address must be given with payment.
IMPORTANT SHIPPING INFORMATION

All Delivery information and verification provided by USPS or carrier is not seliers responsibility, once that information
is provided or posted itis up to buyer to contact USPS with any questions or discrepancies and not to hold seller
responsible.

Seller ships and packs items under certain standard procedures which can vary. Any requests, separate or combined
shipping, or any other shipping requests are not guaranteed automatically and need to be requested and approved in
advance prior to payment and shipment. Your advanced communication and notification is appreciated. Packages
normally ship USPS or may ship UPS or other carrier, faking up to 7-10 days, shipment confirmations are not always
artnmatically sant it tracking numbears are not nrovided nless reanestad and can ba prviden in mnst cases within

http:,flshops.godaddy.com;’CELL—TUX,"GREEN-FLOURESCENT—PROTECTOR-COVER—FOR—HTC—DROID—ERIS—W—RUBBERIZED—FEEL/?va=faIse Page 1 of 2



Go Daddy Marketplace - GREEN FLOURESCENT PROTECTOR COVER FOR HTC DROID ERIS W... 4/22/10 9:36 AM
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a few days after the order is processed.

NO REFUNDS. SHIPPING HANDLING 1S NON REFUNDABLE, PLEASE UNDERSTAND BEFORE BIDDING THAT
WE ACCOMMODATE EXCHANGES IN 7 DAYS WITH UNOPENED ITEM(S). WE DO CUR BEST PROVIDING
DESCRIPTIONS, PLEASE READ DESCRIPTION, COMPATIBILITY & ITEM SPECIFICS CAREFULLY

Please note USPS may indicate that they have been notified of shipment but may not indicate they have received Amoggug\",AG
package. USPS also in most cases has that same shipping address electrenically in the USPS system. — WOODS...
MATERIALS ARE PRCPERTY OF CELL JUNKIE OR {TS SUPPLIERS COPYING OR USE IS STRICTLY $8.99
PROHIBITED T
Iy How

Marketplace ID: 666466 Condition: New
Keywords: COVER, FACEPLATE, DROID,

Category: Electronics > Cell Accessories > Cases & Clips
Efectronics > Cell Accessories > Fashion Accessories

Electronics > Cell Phones > Verizon

U.S. Shipping: $2.95 Notes: SHIPS USPS FIRST CLASS
HI/AK Shipping:  $2.95

*Shipping price and delivery time are for the 48 states; AK and HI may vary. See shipping details for more information.

Sign up for special offers: Enter your email address
Account Manager Shopping Resources Help and Support About Go Daddy
My Account Offer Disclaimers Webmail Telephone Support & Sales Careers
My Renewals Domain Search WHOIS search Billing Support Security Center
My Upgrades Preduct Catalog ICANN Confirmation Email Our Support Team Company Info
Acccunt Settings Product Advisor Affiiates Frequently Asked Questions News Canter
Customer Infarmation Gift Cards Connect with Us User's Guides Customer Testimonials
Crder History Ge Daddy Mobite Gadgets/Widgets Report Spam What's New
Create Account Today's Offers Site Map Test Our Producis Legal

Marketing Proposals

Gobaddy.com is the world's No. 1 ICANN-accredited domain narne registrar for COM, NET, .ORG, INFO, .BIZ and .US domain extensions. Source: RegistrarSTATS.com
Copyright @ 1999 - 2010 GeDaddy.com, Inc. All rights reserved.

http:/ /shops.godaddy.com/CELL-TUX/GREEN-FLOURESCENT-PROTECTOR-COVER-FOR~-HTC-DROID-ERIS-W-RUBBERIZED-FEEL /?plv=false Page 2 of 2



Go Daddy Marketplace — LEOPARD TIGER CELL PHONE COVER CASE FACEPLATE FOR LG E...

Shop

Showvs All My Praducts

STARLIT SNAP ON PROTECTOR

News. STARLIT DESIGN PROTECTOR ..
CAMOUFLAGE MOSSY WOODS SNAR.,
LEQPARD FIGER CELL PHONE

Clear History

View Al

No tems

Login o save this temporary list and
to wievsmodify your saved list

No ltems

Login to save this temporary list and
to view/modify your saved list

View Adult Content

For questions about the types of
products offered through Go Daddy
Marketplace, see our Frofdad e

R

Usemame/Customer # Password 24/7 Sales & Support (480) 463-8844
Create Account | Forgot Password | Sign Out Deals of the Day UsD empty
Domain Support & . Bob's My
HOME Auctions Marketplace Community Media Videc Blog Account
Open a store Tools Help Marketplace Product Search
Shop now for gifis

usnder $16. ander S50 unces §100,
Plus thousands of jtems shirpod FREE!

T R | 1',2"'-;&;17{3: i
Health & Beauty Clothing & Shoes Electronics  Sports & Fitness Home & Garden Jewelry & Waltches  More

Marketplace Home > CELL JUNKIE > LEQPARD TIGER CELL PHONE COVER CASE FACEPLATE FOR LG ENY TOUCH VX11000

LEOPARD TIGER CELL

PHONE COVER CASE

FACEPLATE FOR LG ENV

TOUCH VX11000

from GELL JUNKIE B2 )

o, et
" Quantity:

_._‘.:

£ 2090 COLE JONKIE ALL noNTS RESERVED

b AGG 0 Wishist || Spare s Fimend |

FPradlict Doscription

SNAPS ON OVER PHONE, NO SCREWS REQUIRED!

HAS OPENINGS FOR ACCESSING FUNCTIONS OR PORTS

HAS NICE FINISH, CLOSE TO SMOOTH RUBBERIZED OR SMOOTH LEATHER EXTERIOR TYPE MATERIAL, NOT
STANDARD LEATHER COWHIDE TYPE FEEL, ITS A COATING

WORKS WITH THE FOLLOWING MODEL ONLY: LG ENV TOUCH VX11000

you can look on the phone itself under the battery.

Patterns can vary. Snap on mold is a polycarbonate or hard ptastic material.

phone cover onfy, phone not included.

With most any protector cover or case on the phone like this or othefs they add a little thickness, there may be slightly
less mability, for instance in opening or closing but it should not hinder the phone from being shut off or used that's just
the nature of most snap on covers or cases.

WE STRIVE FOR ACCURATE PICTURES AND DESCRIPTICNS, HOWEVER DUE TO COMPUTER MONITOR AND
DISPLAY TECHNOLOGY. MOSTLY ANY PICTURE CAN LOOK DARKER, LIGHTER OR DIFFERENT THAN
ACTUAL PROBUCT, ASK ANY QUESTIONS PRIOR TO SALE TO ELIMINATE DISCREPANCIES, ALL ITEMS
REQUIRE PROMPT PAYMENT. THANK YOU

Seller is not obligated to reship returned items from post office due to wrong address provided. In any such case a
“reship fee” must be paid if item is shipped again even if the listing said free shipping. Do not hold seiler responsible for
shipping to the address provided by buyer. Correct address must be given with payment.

IMPORTANT SHIPPING INFORMATION

All Delivery information and verification provided by USPS or carrier is not sellers responsibility, once that information
is provided or posted it is up to buyer to contact USPS with any questions or discrepancies and not to hold seller
responsible.

Seller ships and packs items under certain standard procedures which can vary. Any requests, separate or combined MOSSY...
shipping, or any other shipping requests are not guaranteed automatically and need to be requested and approved in $8.99
advance prior to payment and shipment. Your advanced communication and notification is appreciated. Packages I.i' r;e;'--*,-.-':'-
normally ship USPS or may ship UPS or other carrler, taking up to 7-10 days, shipment confirmations are not always
autnmatically sant st trackina numhare are not nrmvidad Lnleee rannastad and ran ha nravided in mast cases within

http./ /shops.godaddy.com/CELL-TUX/LEQPARD-TIGER-CELL-PHONE-COVER-CASE-FACEPLATE-FOR-LG~ENV-TOUCH-VX1 1000/ ?plv=false

4/22{10 9:35 AM
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Go Daddy Marketplace — LEOPARD TIGER CELL PHONE COVER CASE FACEPLATE FCR LG E...

Sign up for special offers:

Account Manager
My Account

My Renewsls

My Upgrades
Account Settings
Customer Information
Order History

Create Account

GoDaddy.com is the werld's No. 1 tGANN -accredited domain name registrar for .COM, .NET, .ORG, .INFQ, BIZ and .US domain extensions. Source: RegistrarSTATS.com

LI ] U Gy Y A b T 11V A B e s § et et 1o AL e [ P 11 LIS A b it e s
a few days aftes the order is processed.

NO REFUNDS. SHIPPING HANDLING 1S NON REFUNDABLE. PLEASE UNDERSTAND BEFORE BIDDING THAT
WE ACCOMMODATE EXCHANGES IN 7 DAYS WITH UNCPENED ITEM(S). WE DO DUR BEST PROVIDING
DESCRIPTIONS, PLEASE READ DESCRIPTION, COMPATIBILITY & I'TEM SPECIFICS CAREFULLY

Please note USPS may indicate that they have been notified of shipment but may nof indicate they have received
package. USFS also in most cases has that same shipping address electronically in the USPS system.
MATERIALS ARE PROPERTY OF CELL JUNKIE OR ITS SUPPLIERS COPYING OR USE iS STRICTLY
PRCHIBITED

Marketplace ID: 659849 Condition: New
Model #: LG VX11000 ENV TOUCH Keywords: phone, cover, lg, env touch,

vx11000, junkie, case, face

Category: Electronics > Cell Accessories > Cases & Clips
Electronics > Cell Phones » Verizon
Etectronics > Cell Accessories > Fashion Accessories

Shipplng

U.S. Shipping: $2.95 Notes: Ships usps first class
HI/AK Shipping: $2.85

*Shipping price and delivery time are for the 48 states; AK and HI may vary. See shipping details for mare information.

Enter your email address

Shopping Resources Heip and Support About Go Daddy
Offer Disclaimers Webrmnail Telephone Support & Sales Careers

Domain Search WHOIS search Billing Support Security Center
Product Catalog ICANN Confirmation Email Our Support Team Lompany Info

Product Adviser Affiliates Frequently Asked Questions News Center

Gift Cards Cannect with Us Users Guides Customer Testimonials
Go Daddy Mobile Gadgets/Widgets Repert Spam What's New

Today's Offers Site Map Test Our Products Legal

Marketing Proposals

Copyright @ 1995 - 2010 GoDaddy.com, Inc. All rights reserved.
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Home Page

ATV Parts o Toys—wo've got it allt

GO DADDY

¥ MARKETPLACE™ 55D

This page i hosted frea, courtesy of Geladdy.com®
@’ Copyright © 200% GoDaddy.com, Inc. All Rights Reserved.

HOME PAGE

Rapid chargers in stock for My Touch 3G.

Quality accessories from design to finished product.
Samsung Moment accessories now available.

Need to boost your bars? Ask about our
cell phone signal boosters.

http:/ fwww.celljunkie.com/

Turbo Charged Wab Hosting! Bl
Pilans from $4.99/mo! Free setup & Email Inch
FREE live 24/7 Live Support! Com
Visit (xpfiagkl oo for the best values on: [gd -
CONTACT US ABOUT US

Avepssories for o ererging mariket

DROID PRODUCTS NOW AVAILABLE!
SAMSUNG ROGUE AND SAMSUNG
IMPRESSION ACCESSORY DISCOUNTS
THROUGH MAY 2010!

regarding God's Ay cell phone sovers that &

T bl Besig Infringed.

Agof Aol 2010 thee e illegal knock of
Fizase contact us al infogdcelijunkie oo

5/4/10 9:26 AM

HOME PAGE

= in wigiation of cooynght law

Page 1 of 2



Home Page 5/4/10 9:26 AM

CONTENT COPYRIGHT 2010 CELL JUNKIE. ALL RIGHTS RESERVED.

http:/ f'www.celljunkie.com/ Page 2 of 2



About Us 5/4/109:28 AM

Bull
Plans from $4.99/mo! Free setup & Emait Incl
FREE live 24/7 Live Support! Com

e, This page Is hosted free, courtesy of GODAAY.coms
Copyright @ 2009 GoDaddy.com, Inc. All Rights Reserved. Visit Galasidy,eorm for the best values on; Dy

CONTACT US ABOUT US HOME PAGE

Cell Junkie.

About Us

Hazr, Maooand Nane 2 Prodoct Clearznge Saked
iy wihile weoek Laael e
MLE SEASON B HBRE SIL I LICENSED PRODLICTS NOW INBIOCK.

LICENSED PRODUCTS AND CUSTOM PRODUCTS
DEALER INQUIRIES WELCOME!

CONTENT COPYRIGHT 2010 CELL JUNKIE ALL RIGHTS RESERVED.

hitp:/ fwww .celljunkie.com/About_Us.html Page 1 of 1



Contact Us

B SRARRE e S
e ACE™ ans from $4.99/mo! Free setup mai ncl
E MARKETPLACE m FREE live 24/7 Live Support! Com

Electionics » Clothlg « Bath & Body s Sparte

. This pasgpie 4w Beasbed Brgg, courtesy of Gobaddy, comia
% Copytight © 2005 GoDaddy.com, Inc. All Rights Reserved. Visit aladdy.com for the best values on: [

CONTACT US

CONTACT US

ABOUT US

5/4/10 9:28 AM

HOME PAGE

Contact Information
Please complete the fields below and we will respong to your inquiry wihin 48 hours.

First Name: I l

Last Name: | - ]

Address Street 1: I i f

Address Street 2: I i A J

City: |
Zip Code: "1 (5 digits)
State: AL L

Daytime Phone:

1
Evening Phone: [ I
Email: I |

Enter comments here!
Comments:

P

§ Reset 3

CONTENT COPYRIGHT 2010, CELL JUNKIE ALL RIGHTS RESERVED.

http:/ fwww.celljunkie.com/Contact_Us.html

Page 1 of 1



Retail Sclutions 5710410 9:00 AM

GO DADDY Turbo Charged Web Hosting! =]
1 ™ g . Plans from $4.99/mo! Free setup & Email T
ﬂ M-‘QRKET PLACE SO O, FREE live 24/7 Live Support! Co

Bectronics = Clothing » Bath & Body = Sports

¥ This paae is hosted free, courtesy of GoDaddy.com®
@ Copyright ® 2009 GoDaddy.com, Inc. All Rights Reserved. Visit GoBaddy.com for the best values on:

ON FIRE FOR JESUS .

uali roducts for the bold and the brave
o Home Page

o [Reiail Solutions

e Products

Point of Sale Solutions for your Church Bookstore

/
Content copyright 2007-2010. On Fire For Jesus . All rights reserved.
Cell Junkie ™

ALL TRADEMARKS ARE PROPERTY OF RESPECTIVE OWNER. USE OR COPYING OF MATERIALS ON THIS SITEIS STRICTLY PROHIBITED.

http:/ fwww.onfireforjesus.com/Retail_Solutions.html Page 1 of 1



welcome 5/10/10 9:04 AM

S o DADDY Turbo Charged Web Hosting! ull
'.55._1‘ M AR KET PL F\CE T W* Ptans from $4.99/mo! Free setup & Email Inch,

FREE live 24/7 Live Support! Com
Electronics = Clothing « Bath & Body = Sports

& This page is hosted free, courtesy of GoDaddy.com®
@ Copyright © 2009 GoDaddy.com, Inc. All Rights Reserved. Visit GaDztdy.com for the best values on: Dt

Quality products for the bold and the brave i
o Home Page
o Retail Solutions
o Products

Get started today infol@onfireforJesus.com

Sharter Pack ocludes:

e Point of sale display

ks

o

o % accessories

http:/ /www.onfireforjesus.com/welcome_Page.htmi Page 1 of 2
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Content copyright 2007-2010. On Fire For Jesus m All rights reserved.
Cell Junkie

ALL TRADEMARKS ARE PROPERTY OF RESPECTIVE OWNER. USE OR COPYING OF MATERIALS ON THIS SITE IS STRICTLY PROHIBITED.

http:/ fwww.onfireforjesus.com/welcome_Page.html Page 2 of 2



Products 5710410 9:01 AM

S T Turbo Charged We ing! Buil
[ Toys— we've £ atll —
i:;}w ]_’? ;E’Ltﬂ oys==weve got it al Plans from $4.93/mo! Free setup & Email Incl
iy LS : FREE live 24/7 Live Support! Com

MARKETPLACE™ #ca®

' , This page is hosted free, courtesy of GoDaddy.com®
;- Copyrlght © 2009 GoDaddy.com, Inc. All Rights Reserved. Visit GoDaddyv.com for the best values on: Dot
uali or th and the brave )

o ilome F‘agﬂ
e Retml Solutions
e Products

o BELL Ml ALL FLTE AT

MOTOROLA DROID IPHONE ¢ i
Stock In Stock In Stock

BACKORDER BACKORDER

for other phone models please inq

http:/ /www.onfireforjesus.com/Products_page.html| Page 1 of 2



Products 5/10/10 9:01 AM

Razr 2 covers now in stock!

Content copyright 2007-2010. On Fire For Jesus ™. All rights reserved.
Cell Junkie 1

ALL TRADEMARKS ARE PROPERTY OF RESPECTIVE OWNER. USE OR COPYING OF MATERIALS ON THIS SITE IS STRICTLY PROHIBITED.

http:/ fwww.onfireforjesus.com/Products_page.html Page 2 of 2
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Papillon v. Shymatta - Exhibit E
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Latest Status Info

Thank you for your request. Here are the latest results from the TARR web server.

This page was generated by the TARR system on 2011-04-26 18:58:19 ET
Serial Number: 77946630 Assignment Information Trademark Document Retrieval
Registration Number: (NOT AVAILABLE)

Mark

The Cell Phone Junkie

(words only): THE CELL PHONE JUNKIE
Standard Character claim: Yes

Current Status: An opposition after publication is pending at the Trademark Trial and Appeal Board. For further
information, see TTABVUE on the Trademark Trial and Appeal Board web page.

Date of Status: 2010-12-02

Filing Date: 2010-02-27

Filed as TEAS Plus Application: Yes
Currently TEAS Plus Application: Yes
Transformed into a National Application: No
Registration Date: (DATE NOT AVAILABLE)
Register: Principal

Law Office Assigned: LAW OFFICE 116

Attorney Assigned:
SHANAHAN WILLIAM PATRICK

Current Location: 650 -Publication And Issue Section
Date In Location: 2010-06-24

LAST APPLICANT(S)/OWNER(S) OF RECORD
1. Papillon, Michael S

Papillonv. Shymatta Exhibit F

http://tarr.uspto.gov/servlet/tarr?regser=serial &entry=77946630[4/26/2011 4:03:01 PM]


http://tarr.uspto.gov/
http://assignments.uspto.gov/assignments/q?db=tm&sno=77946630
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Latest Status Info

Address:

Papillon, Michael S

4216 E Desert Marigold Dr.

Cave Creek, AZ 85331

United States

Legal Entity Type: Individual
Country of Citizenship: United States
Phone Number: 6023253215

GOODS AND/OR SERVICES

International Class: 041
Class Status: Active
Entertainment services, namely, providing a radio program in the field of Comment and criticism on cellular
equipment, cellular providers, and cellular accessories via a global computer network; Entertainment services, namely,
providing an on-going radio program in the field of Comment and criticism on cellular equipment, cellular providers,
and cellular accessories; On-line journals, namely, blogs featuring Comment and criticism on cellular equipment,
cellular providers, and cellular accessories
Basis: 1(a)
First Use Date: 2006-07-16
First Use in Commerce Date: 2006-07-16

ADDITIONAL INFORMATION

Disclaimer: "CELL PHONE"

MADRID PROTOCOL INFORMATION

(NOT AVAILABLE)

PROSECUTION HISTORY

NOTE: To view any document referenced below, click on the link to "Trademark Document Retrieval' shown
near the top of this page.

2010-12-02 - Opposition instituted for Proceeding

2010-08-24 - Extension Of Time To Oppose Received
2010-07-27 - Notice Of Publication E-Mailed

2010-07-27 - Published for opposition

2010-06-24 - Law Office Publication Review Completed
2010-06-24 - Assigned To LIE

2010-06-11 - Approved for Pub - Principal Register (Initial exam)

2010-06-10 - Teas/Email Correspondence Entered

http://tarr.uspto.gov/servlet/tarr?regser=serial &entry=77946630[4/26/2011 4:03:01 PM]



Latest Status Info

2010-06-09 - Communication received from applicant

2010-06-09 - TEAS Response to Office Action Received

2010-06-09 - Notification Of Non-Final Action E-Mailed
2010-06-09 - Non-final action e-mailed

2010-06-09 - Non-Final Action Written

2010-06-02 - Assigned To Examiner

2010-03-03 - New Application Office Supplied Data Entered In Tram

2010-03-03 - New Application Entered In Tram

ATTORNEY/CORRESPONDENT INFORMATION

Correspondent

JOHN D TITUS

DICKINSON WRIGHT PLLC

5009 EAST WASHINGTON SUITE 125
PHOENIX, AZ 85034

Phone Number: 6023253215

http://tarr.uspto.gov/servlet/tarr?regser=serial &entry=77946630[4/26/2011 4:03:01 PM]
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of application Serial No. 77946630
For the mark: THE CELL PHONE JUNKIE
Published in the Official Gazette on July 27, 2010
Opposition No.

DAVID SHYMATTA
DBA CELL JUNKIE,

Opposer,
V.
MICHAEL PAPILLION

THE CELL PHONE JUNKIE
Applicant.

N e N S N N N N S N

NOTICE OF OPPOSITION

Opposer, David Shymatta dba CELL JUNKIE is owner of the federally registered
trademark CELL JUNKIE registration number 3,351,212. CELL JUNKIE is a proprietorship
located in Idaho with it’s address of 210 Hwy 30 E Box 38 Inkom Idaho 83245. The above
identified opposer believes that it will be damaged by the registration of Applicants THE
CELL PHONE JUNKIE mark Serial No. 77946630 and opposes the same pursuant to 15
U.S.C. § 1063, and 37 C.F.R. §§2.101 and 2.104(a). The grounds for opposition are as

follows:
1173072010 SHILSONE 00000019 77946630

01 FC:6402 300.00 0P JE— R

AR

: L 11-26-2010
Papillonv. Shymatta Exhibit G
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1. Opposer’s company Cell Junkie is engaged in retail sales and retail store
services as it relates to cell phones products and services. Cell Junkie provides a wide array of
cell phone products to the marketplace and is also known for producing designs for cell
phone covers, providing retail services in the cell phone industry and for selling cell phone
related products.

2. CELL JUNKIE has sold and advertised tens of thousands of cell phone
accessories throughout the United States and abroad since its inception. CELL JUNKIE
provides services and products to church and religious marketplaces both physical and online.
The CELL JUNKIE Mark is also currently used in such marketplaces as eBay, Go daddy, and
a web site address www.celljunkie.com. A copy of the federal certificate of registration
attached hereto Exhibit A.

3. CELL JUNKIE is registered for use with cell phones devices, cell accessories
and services as it relates to retail stores and services under international class 35. Use of the
mark as it relates to electronic devices, telecommunications products and accessories in retail
and store services is many. A brief list would include but not limited to business services,
communications services, advertising, comments, media, entertainment, accessories such as
ring tones, fashion and sports accessories, hands free, car chargers, batteries, reception
boosters, covers, cases, cell phone components or parts, screen protectors, holograms. Many

of the cell phone housings or faceplates Cell Junkie retails and has sold include entertainment

and sports genre’s such as Disney characters, NBA, NFL, Bull riding, Chevrolet and Ford



Motor Company licensed brand, US Air Force, US Army, Looney Tunes licensed characters.

4. Opposer has the exclusive right to use his registered mark in connection with
the goods and services as specified on the certificate of registration. Exhibit B attached hereto
demonstrates use both prior and recent use of the CELL JUNKIE Mark over the years since
its inception as it relates to retail, services, advertising, customer reviews and product sales in
commerce.

5. In establishing substantial grounds supporting this opposition, applicants mark
includes not just the word “Cell” alone, but also includes the word “Junkie”. Applicants mark
includes the word Cell and Phone. Opposer’s Mark and applicants mark are both related to
cell phones and accessories, thus it is evident that the word Cell would mean the same thing
as Phone and or wireless device therefore emphasizing the overall impression of applicant’s
mark appears the same as opposer’s registered mark.

6. The dominant portions of applicants mark is the word “Cell” and “Junkie”
demonstrating that applicant’s mark as used posits the same exact concept and the same
overall commercial impression as opposer’s registered mark, being that of a junkie or
addicted, and specifically as it relates to one that is addicted to wireless or cellular devices
and cellular accessories. Moreover, applicant’s mark includes opposer’s federally registered

mark in it’s entirety.



7. Opposer never granted use of his mark to anyone publicly or privately.
Opposer discovered applicant’s THE CELL PHONE JUNKIE retailing, advertising,
commenting, and promoting cell phones, cell phone accessories and services via it’s internet
website(s) thecellphonejunkie.libsyn.com and thecellphonejunkie.com.

8. THE CELL PHONE JUNKIE has an extensive network including web links to
retailers and other cell phone and cell phone accessory companies, sponsors, and provides
~ direct advertisements to promote and retail cell phone products directly as well.

9. Opposer sent a demand letter to applicant on or about February 5™ 2010
requesting that applicant cease and desist use of the registered trademark CELL JUNKIE.
Opposer did not received response or communication from applicant regarding the matter.

10.  On or about April 1, 2010 opposer discovered on the USPTO website that
applicant filed a application to register his mark on or about February 27, 2010 after receiving
Opposer’s letter.

11.  On or about March 11, 2010 applicant had filed a cancellation proceeding
against opposer’s registered mark.

12.  On or about November 15, 2010 opposer filed a lawsuit for trademark
infringement against applicant.

13.  Opposer’s first use and first use of the mark in commerce of February 13,

2006 is well before the applicant’s first use and first use in commerce July 16, 2006. Exhibit




C attached hereto.

14.  Applicant is seeking registration under International Class 41, however the
mark as used by the applicant in commerce is used under the same class that opposer’s mark
is registered under and in the same and or similar manner. The exhibits attached herewith
describe and show the activities as to how the applicant uses his mark as it relates to retail,
marketing, advertising and business services.

15.  Exhibit D pg. 1 shows a screen shot of the applicant retailing and advertising
cell phone cases on their website for purchase. In this example dated February 14, 2010, the
applicant advertises the Otterbox case “Available for $34.95 at www.otterbox.com for a wide
variety of smartphones.” Here, the applicant provides a link or address on their website for
product purchase.

16. Exhibit D pg. 2 dated Jul 2nd is a screen shot of the applicant providing its
visitors with a retail coupon for a 50 percent discount off purchase. The same screen shot
shows that THE CELL PHONE JUNKIE provides a direct link to purchase product at tech
bargains. Here the applicant also advertises Iphone 4 accessories for sale at $9 each.
Applicant’s product sales, marketing and coupon for discounts on cell phone accessories is
retail business services and retail advertising.

17. The applicant includes many links on it’s website that link to other companies

and or websites. In this example when a visitor to the applicant’s website clicks on their link



titled “New Bluetooth accessory!”, he or she is directed to a Bluetooth Retro Handset with a
price of $29.99 and a Buy Now Icon for consumer purchase. Exhibit D pgs. 3-4 screen shots.

18.  Exhibit D pgs. 5-7 applicant advertises, collaborates and or links to Howard
Forums providing a selection of cases and accessories for purchase in direct competition with
opposer’s company and mark CELL JUNKIE. Here the visitor is provided a link or thread
directing them back to THE CELL PHONE JUNKIE website, web or pod cast.

19.  The following screen shot shows the results of an individual entering the
keywords “Cell Junkie Cover Accessories”. Here, the results show Opposer’s mark “Cell
Junkie” featuring accessories, and applicant’s company “The Cell Phone Junkie” dated June 1
2010 featuring “Must Have Accessories for the Blackberry Tour”. Blackberry tour is a model
of phone that Opposer’s company retails accessories for. Exhibit D pg. 8

20.  Exhibit D pg. 9 demonstrates when a person enters “Cell Junkie” in the
Google search box it calls up Opposer’s mark CELL JUNKIE and applicant’s THE CELL
PHONE JUNKIE mark featuring the Crackberry Podcast, and “Support the Cell Phone
Junkie by signing up for a free Netflix trial...” Exhibit D pg. 10 when a user searches for
“cell junkie accessories”, in this case the results again show opposer’s mark and applicant’s.
Another example using keywords “cell junkie covers accessories” similar results Were
achieved, here opposer’s CELL JUNKIE website cell junkie.com is displayed along with The

Cell Phone Junkie featuring “5 accessories available at iPad launch”. Exhibit D pg. 11




21.  Applicant uses opposer’s mark to advertise, retail and promote cell phone
products and related services. Exhibit D pgs. 12-14, are screen shots demonstrating how the
applicant promotes sales of cell phone products in its reviews by providing direct links for its
customers to purchase product. In this particular review the customer is given a direct link to
Richard Solo for purchase. Exhibit D pg. 15 The Cell Phone Junkie show 215 comment dated
July 11, 2010, here the applicant advertises free devices and provides a direct link to
“Engadget”. Exhibit D pg. 16 is another example of how the applicant links to or collaborates
with other websites that retail products that are in direct competition with opposer.

22.  Applicant’s recent postings on June 1, 2010 entitled "CrackBerry Kevin on
The Cell Phone Junkie talking BlackBerry Bold 9650 (and more!)" Here, the applicant again
advertises cell phones and accessories for sale with links for consumer purchase. Above the
Cell Phone Junkie logo the visitor is given a direct link to purchase; "Buy Blackberry
Accessories, Apps & Phones". When a person clicks on the "Buy Blackberry Accessories,
Apps & Phones" they are shown a web page of an assortment of phones, accessories and or
bundles for purchase. Another direct link to the right of “The Cell Phone Junkie” logo and
posting also brings up a web page to shop the crackberry directly. Below the applicant’s logo
"thecellphonejunkie.com" links back to the applicants website “but if you're jonesing from
some BlackBerry talk right now you can jump over to TheCellPhoneJunkie.com and tune in
to the TCPJ Unlocked".

23.  The Cell Phone Junkie’s Crackberry pod cast or web cast page indicates that



Crackberry.com is “The #1 Site For Blackberry Users (&Abusers!)" According to their own
website Crackberry encourages illegal activities: "Because that would probably be illegal as it
would involve interfering with the service tables Verizon sends to its BlackBerries. Maybe
you can try doing it if you want it so bad..." Exhibit E screen shots pgs 1-3.

24.  This opposition demonstrates that not only a likelihood of confusion exists but
that applicant's use of the mark presents a direct conflict and actively erodes the Cell Junkie
registered mark. Applicant’s website provides direct links and advertisements to “numerous”
cell phone and accessory businesses thus clearly demonstrating a conflict with Opposer’s
registered mark. Through the numerous direct and sponsored links described above, applicant
actively misrepresents and erodes Opposer’s trademark, falsely adverﬁses, encourages and
facilitates the sale of accessories and services unlawfully using Opposer’s trademark.

25. After The Cell Phone Junkie mark was published in the Official Gazette,

Opposer timely requested extensions of time in which to file a Notice of Opposition and the
same was granted, which continue through and including November 24, 2010.

26.  Cell Junkie will be damaged by registration of Applicant’s the Cell Phone
Junkie mark because the mark is identical or near identical to the Cell Junkie Mark, and
applicants mark is used in connection with the same class of related goods and services in the
United States demonstrates more than a likelihood of consumer confusion, mistake and
deception.

27.  The relevant public is likely to be confused into believing that Applicant’s




related use of the mark as offered under The Cell Phone Junkie mark and which are the same
and or similar to the use of the mark as offered under the CELL JUNKIE Mark, are offered by
Cell Junkie, or authorized, or licensed, endorsed or sponsored by Cell Junkie. Registration of
Applicant’s mark on the Principal Register would thus be inconsistent with CELL JUNKIE’S
exclusive rights to use the Mark.

28.  CELL JUNKIE will be damaged by registration of Applicant’s mark because
Applicant’s advertising, network and or marketing diminishes, disperses, takes away
consumers and or business from opposer to cause mistake, or to cause confusion or to deceive
in violation of Section 2 of the Lanham Act, 15 U.S.C. § 1052 and 15 U.S.C. § 1114.

29. CELL JUNKIE will be damaged by registration of Applicant’s mark because
the subject mark as used in connection with the encouragement of illegal activities degrades,
erodes and damages the reputation of the goodwill and values embodied in opposer’s
registered mark, and/or by misrepresenting and tarnishing the positive associations and
connotations of opposers company and registered mark.

30.  An original and one duplicate copy of this Notice of Opposition are enclosed.
A check in the amount of 300.00 to cover the filing fee is enclosed with the Notice of

Opposition.



WHEREFORE, OPPOSER requests that Application Serial No. 77946630 be refused.

and this Notice of Opposition be sustained in favor of OPPOSER.

Dated This 22™ day of November, 2010.

10

Respectfully submitted,

David Shymatta
Opposer




November 22, 2010

Attn: Clerk

Trademark Trial and Appeal Board
PO Box 1451

Alexandria Virginia 22313-1451

VIA: U.S. Certified Mail

Re: Notice of Opposition re: application Sr. No. 77946630
Dear Sir or Madam:
Please find enclosed the following documents:

1. David Shymatta’s Notice of Opposition
2. Certificate of Service

If you have any further questions, please do not hesitate to contact me.

Thank you,

avid Shyma

PO Box 38

Inkom, ID 83245
208-406-6330
Fax: 208-775-4779
cellj@msn.com



CERTIFICATE OF SERVICE

I hereby certify that on November 22, 2010 the foregoing instrument was served

upon the following by the method of delivery indicated.

John D. Titus

Dickson Wright PLLC

5009 E. Washington, Suite 125
Phoenix, AZ 85034

Fax: (602) 244-1441

Attorney for Petitioner

U.S. PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

PO Box 1451

Alexandria Virginia 22313-1451

2 2d

David Shyfatta N
PO Box 38

Inkom ID 83245

208-406-6330

Fax: 208-775-4779
cellj@msn.com

B(U.S. First Class Mail
0O Hand Delivered

0 Federal Express

O Facsimile

(E(U.S. Priority Certified Mail
0 Hand Delivered

[0 Federal Express

O Facsimile
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EXHIBIT A




Int. ClL: 35
Prior U.S. Cls.: 100, 101 and 102

Reg. No. 3,351,212

" United States Patent and Trademark Office  Registered Dec. 11, 2007

SERVICE MARK
PRINCIPAL REGISTER

CELL JUNKIE

SHYMATTA, DAVID R. (UNITED STATES INDI-
VIDUAL)

4245 YELLOWSTONE AVE. #A3
CHUBBUCK, ID 83202

FOR: RETAIL STORE SERVICES FEATURING
CELL PHONE ACCESSORIES, IN CLASS 35 (US.
CLS. 100, 101 AND 102).

FIRST USE 2-13-2006: IN COMMERCE 2-13-2006.

THE MARK CONSISTS OF STANDARD CHAR-
ACTERS WITHOUT CLAIM TO ANY PARTICULAR
FONT, STYLE, SIZE, OR COLOR.

NO CLAIM IS MADE TO THE EXCLUSIVE
RIGHT TO USE "CELL", APART FROM THE MARK
AS SHOWN.

SER. NO. 77-126.362, FILED 3-9-2007.

RAY THOMAS, EXAMINING ATTORNEY



EXHIBIT B
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SPRINT TREO CELL PHONE WITH

MANUAL BOX AND POUCH

from CELL JUNKIE

THIS IS A USED SPRINT TREO IN NICE SHAPE WiITH
MANUAL AND BOX AS PICTURED wWITH POUCH ALSO!

THIS PHONE WOULD HAVE TO BE bO._._SuﬁmD BY
BUYER.

SALE IS JUST FOR THE PHONE AMD ITEMS AS
PICTURED AND INCLUDED NO SERVICE OR
ACTIVATION ETC.

PLEASE NOTE THERE IS NO CHARGER

Shipping
U.S. Shipping:$9.99
HIJAK $339
Shipping:

Notes: SHIPS FIRST CLASS USPS POST OFFICE
MO INSURANCE INCLUDED!
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Go Daddy Marketplace - CAMOUFLAGE DEEX MO3SY- WOODS PROTECTOR COVER CASE FACEY...

Shop

Show All My Products

CAMOUFLAGE MOSSY WOODS SNAP..

Llear Hislory

Vievs All

Nt llems

Loyin to save Ihis tempotaty kst and
lo view/hnodify yous suved hsl,

Na ttems

Login to save this tamporary ist and
10 vimwinudily your saved list

View Adwut Content

Retund Policy

For questions aboul Ihe lypes of
products offered through Go Daddy
Masketplace, see our Prohibiled ltems
Policy.

http:/ /shops.godaddy.com/CELL-TUX/CAMOUFLAGE-DEER-MNSSY-WOOD...TOR-COVER-CASE-FACEPLATE-FOR-MOTOROLA-DROID-A855 /?plv=false

Usemame/Customer # Password

Create Account | Forgol Password | Sian Qut Deals of the Day

5/3/103:30 PM

24/7 Sales & Support (480) 463-8844

usp ampty
Our Bob's My
Commerciais Video Blog Account

Marketplace Product Search

Shop now for gifts
5, unde 0,

under $15. under $50, under $100,
Plus thousands of items shipped FREE]

| &2

Jewelry & Watches

Home & Garden More

> CELL JUNKIE > CAMOUFLAGE DEER MOSSY WOODS PROTECTOR COVER CASE FACEPLATE FOR MOTOROLA

Domain Support &
Home Auctions Marketplace Communiiy
Opan a store Tools Help
EA"—"—. "»‘ T :-:Jl Sg.)!ifl .
Health & Beauty Clothing & Shoes  Electronics  Sports & Fitness
DROID A868

1©2010 CELL JUNKIE ALL RIGHTS RCSERVID

Product Description

SNAPS ON OVER PHONE, NO SCREWS REQUIREDI
HAS OPENINGS FOR ACCESSING FUNCTIONS OR PORTS

HAS NICE FINISH, CLOSE TO SMOOTH RUBBERIZED OR SMOOTH LEATHER EXTERIOR TYPE MATERIAL, NOT

STANDARD LEATHER COWHIDE TYPE FEEL, ITS A COATING

- CAMOUFLAGE DEER
"I MOSSY WOODS
- PROTECTOR COVER CASE
J .| FACEPLATE FOR
. MOTOROLA DROID A855
+ trom CELL JUNKIE ) c&i
. $8.99

Quantity:

]

3 In Stock

WORKS WITH THE FOLLOWING MODELS ONLY: MOTOROLA DROID A855

Please make sure you have one of tha above model, you can look on the phone itself under the battery.

Patterns can vary. Snap on mold is a polycarbonats or hard piastic material.

phone cover only, phone not Included.

With most any protector cover or case on the phone like this or clhers they add a little thickness, there may be slightly
less mobility, for instance in opening or closing but it should not hinder the phone from being shut off or used that's just

the nature of most snap on covers or cases.

WE STRIVE FOR ACCURATE PICTURES AND DESCRIPTIONS, HOWEVER DUE TO COMPUTER MONITOR AND
DISPLAY TECHNOLOGY. MOSTLY ANY PICTURE CAN LOOK DARKER, LIGHTER OR DIFFERENT THAN
ACTUAL PRODUCT, ASK ANY QUESTIONS PRIOR TO SALE TO ELIMINATE DISCREPANCIES, ALL ITEMS

REQUIRE PROMPT PAYMENT. THANK YOU

Seller is not obligated to reship retumed items from post office due to wrong address provided. In any such case a
“reship fee” musi be paid if item is shipped again even if the listing said free shipping. Do not hold seller responsible for

Other products
Qj . you might llike

$8.95
‘Buy How

DESIGN. i

Lol {

08

shipping to the address providsd by buyer. Correct address must be given with payment.

IMPORTANT SHIPPINGIINFORMATION

All Dellvery information and verification provided by USPS or carrer is not sellers responsibllity, once that information
is provided or posted it is up to buyer to contact USPS with any questions or discrepancies and not to hold seiler

responsible.

Seller ships and packs items under certain standard procadures which can vary. Any requests, saparate or combined
shipping, or any other shipping requests are not guaranteed automatically and need to be requested and approved in
advancs prior to payment and shipmsnt. Your advanced communication and notification is appreciated. Packages

3
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, Go Daddy Marketplace 5/3/10 3:28 PM

- Usemame/Customer # Password 24/7 Sales & Support (480) 463-8844
Create Account | Forgot Password | Sign Out Deals of the Da usop empty
Doméin Support & Our Bob's My
HOME Auctions Marketplace Community Commercials Video Blog Account
Shop - Open a store Tools Help Marketplace Product Search

Shop now for gifts
under $15, under $50, under $100,
Plus thousands of items gshipped FREEL

JLTSERRCR

Health & Beauty Clothing & Shoes  Electronics ~ Sports & Fitness Home & Garden Jewelry & Watches  More

»

Show All My Products

3 l;dfl'c”. o

Marketplace Home > "cell junkie” (6 results) !
Refine By
No Items Brand Categories
EAll Brands=s2i =rk8]  Electronics (5)
View All Sort by {-Most-Popular-+v=:ts | ([JFree Shipping View by: List | Gallery Results per page
No ltems

Login ta save this temporary list and
to view/imodify your saved fist.

No ltems

Logmn to save this temporary list and
to view/modify your saved list.

View Adult Content

Refund Policy

For questions aboul the types of
products otfered through Go Daddy
Marketplace, see our Prohibited Items
Policy .

$8.95 €p $8.99 G2

Results per page

*Shipping price and detivery time are for the 48 states; AK and Hi may vary. See shipping details for more information.

Sign up for special offers: Enter your email address
Account Manager Shopping Resources Help and Support About Go Daddy
My Account Offer Disclaimers Webmail Telephone Support & Sales Careers
My Renewals Domain Search WHOIS search Billing Support Security Center
My Upgrades Product Catalog ICANN Confirmation Email Qur Support Team Company Info
Account Settings Product Advisor Affiliates Frequently Asked Questions News Center
Customer Information Gift Cards Connect with Us User's Guides Customer Testimonials
Order History Go Daddy Mobile Gadgets/Widgets Report Spam What's New
Create Account Today's Offers Site Map Test Qur Products Marketing Proposals

Use of this Site is subject to express Terms of Use. By using this Site, you signify that you agree to be bound by these Temms of Use, which were last revised on April 23, 2010.
Legal Privacy Policy

http://shops.godaddy.com/ProductList.aspx?search=celi%20junkie&catlD=0&fs=08&cb=true Page 1 of 2
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Add to Saved seliers| Sign up for Store newsletter
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Welcome to Cali Junkie. Hers you can find custom ceil phane accessaries and a customer serwce crientad, caring business. Ve strive for 5 stars. Let us know if
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View order details

View PayPal transaction
View purchased item
Contact buyer

Relist

Unmark as payment received

Print another label

aid with PayPal on Oct 16, 2010. | Sell a similar item

Listing info

Page views:
High bidder 1D
Duration:

Start time:
Start price:

Ikce

Oct
%

CANDY APPLE RED LG ACCOLADE vX5600 COVER
ltern condition:  New
Ended:  Oct 16, 2010 09:08:51 PDT
Bid histary: 1 bid

Winning bid: U8 $5.72

Learn rmore

| Add ta list | - |

Shipping:  $2.95 Expedited Shipping | see all details

Delivery:  Estimated within 3-4 business days ¢

Covers your purchase price Ecm original shipping.

Returns: 7 day exchange, buyer pays return shipping | Re
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&Y Sign In %& Public refations, press ... =m_ NBA.COM - Where am... €' Yahoo! Finance &' SignIn

& Paid with PayPal on Jan 07, 2010,
ltein: BLUE FLAMES RAZR CELL COVER FACEPLATE CASE RAZICOR 2 %9 X

3 Mozilla Firefox . e 0 =)

Y [ itoifjcghcbay.comjwsjeBay[SAPL.dIPVISuperSaetitem=250S54948102 oo e
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>a9mwm @ :Eu \\mﬂoqmm ebay.com/CELL-JUNKIE s\opomnnm@m:mSmNZmowmmowmmqooanB

Maintained by: jesuseternalhope ( 16924 W) g

Custom, Innovative, Rare, Quality Cell phone accessories Low _u_,_omw mm_moeo: <o= 36_: say. |
sale ﬁo__os up using above contact at Ebay Messaging NOT EMAIL. _u_mmwm :wma uc__o_mm and fee
us first. Come Back Again! : <

© 2006 ALL RIGIHTS RESEVIUD ALL MATERIALS AJR PR 0y OF GRLL SWAROVSKY
L R 2 P IR DR £

JUNKIE OR TS SUPPLIERS USE CR COPYHNG OF MATERIAL 15 PROIIBIED Joern oY

T

t Store Search 815 items found in All Categories View: All Items |,

List View | Picture Gallery

T in titiés"& descriptions
e i \ Picture hide Item Title L .




o - Meet the seller
Winning bid: Us $7.97 Seller: jesuseter
Feedback: 99.8% Po
Ended: Jan-3107 13:47:09 PST Member. since Apr
. - Shipping costs: US $3.99 (discount available) » Read feedback c
Standard Flat Rate Shipping Service . Ask seller a ques
Service to United States . Add to Favorite S
Ships to: United States : o View seller's othe
ltem location: Chubbuck, ID, United States 5 Visit seller's Ston
History: 1 bid . 16l CELL JUNKIE
© Winning bidder: ibbotson1119 (4 .
_ ’ (4) Buy safely
..Soi _.m_.me_oEa . . ‘M You can also: Email to a friend 1. Check the seller
e Score: 8969 | 99.1
Listing and payment detalls: Shoy Read feedback cc
I 2. Check how you'
el up to
Returns:  Seller
B i S 7 Days
e = = o -
‘Description

ftem Specifics - Celf Phone Accessories
Type: Faceplate, Housing Compatible Model: Razor V3 V3C V3M RAZR
Compatible Brand: Motorola Condition: New




Additional Options:
@ To list another item like this one, use the Sell Similar option.

= To list this specific item again, use the Relist option.

s Customize your seller settings by updating seller preferences

Winning bid:

Ended:
Shipping costs:

=hips to:

ltem location:

History:

Us $9.97

Jan3107 12:21:49 PST

US $3.99 (discount available)
Standard Flat Rate Shipping Service
Service to United States

United States
Chubbuck, ID, United m_ﬁmﬁmm
1 bid

™ T = IR LRy RTINS
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Additional options:
: Sell an item like this one.
Similar items from all eBay sellers

Item Hame

at my eBay <3

[Find MORE great stuff

Visit CELL JUNKIE today!

MOTOROLA COVER FACEPLATE CASE RAZOR RAZR CAMO DEERI

for MOITOROLA RAZR V3 RAZOR FACEPLATE COVER DEER CAMO

CAMO WOODS DEER USA COVER FACEPLATE CASE RAZOR RAZRI

BOW HUNTING CAMC DEER COVER FACEPLATE CASE RAZOR RAZRI

See alf similar tems...
Find similar items on eBay Express...

Winning bid:

Ended:

Ships to:
[tem location:

History:

Shipping costs: -

us $10.01

Jan 3007 15:37:15 PST

US $3.99 (discount available)
Standard Flat Rate Shipping Service
Service to United States

United States
Pocatello, |daho, United States
3 bids

US

UsS
US
US






— - e A ettt mye . et e eem s e i mamm e e aeia e eeey memer ey me e ieiemp e my e — fise v m e ey m e e e ae e mem e memens P T T e sl

Toeonractus? o ABoUT DS | HOME PASE

HOME PACGHE

FOR RETAILERS PLEASE IMOLHRE
FIIR CONSUMER (OUIRES NMLESZE INCUIRE

z far 3 21aerzing markst

NEW CHRISTIAN POUCHES IN STOCK
FLAWMES DESIGN

FORIPHONE 3G 714G

G ALLOLARE & SEVERAL DROID MODELS

SRAL (N CEVERS MW AVAILAELE FR

EMWE 1000

meamee LR sttt -

ARSI B LAIRY KSR

sl

DONRAITE YOUR OLD CLLL PHONE HLRL!



s.wa Es. gsﬁm, Tock < o

(NS N S S

1 g ...?3.&. i) ke Lamy

e i KA o e N

wzsng ’mmauﬁmﬁm.\ﬂm . Latest Headnes C mzm 0&33 Iosm Q.n.. ... 3\.@@&_ mcasma. 9 36&?:.1@8@..,8.... e e i
Qualty 3CCESSOrRs from desgn 10 hnished prooudt Aseazasrios for 2 ernerging market
All deaters must be 1 e business ¢ 121390 5393 and have are sailertasid, Cell
Jurnikie dealers musl e approved o seil Cell Jurke accessonss satr e Eemarin o e e s e i o o prreriatd
Intérested in betomeng an authanzed dedler suLet ysur CONLZL ~ormaticn and 3 e g B ATy e PR (Ouars thal are In violaban of cepynant
CEQresentalee (an 2onlact you taw_ contact CM. using the cortact ._..mh:f. m_wu,.uw,\w

N T

Esvm“::w 758 moam Intenmet Time |

3 s e ey ﬂ.; ,,,,,,,,,, .
f Lo . >

i . :
. " :
o
3 3
: Ly
m, - » "
: s
S :
5 .
1
: . ) m
. M
0 TRRTT TR
i . ~

' Curront Ume zone: Paific Caylight Time

To ] ow | |

DT IO CELL APdE aix FYael G




EXHIBIT C



Trademark Electronic Search System (TESS)

United States Patent and Trademark Office

Home|Site Index|Search| FAQ| Glossary | Guides | Contacts | eBusiness | eBiz alerts | News | Help

Trademarks > Trademark Electronic Search System (TESS)

TESS was last updated on Sat Nov 20 04:05:46 EST 2010

N 51 VNEXTDOC_

ngom'{ Please Iogout when you are done to release system resources allocated for you.

Sta__!rt List At: l—_—— OR ______JiJump to record: r——_— Record 1 out Of 2

ASSIGH Status ( Use the "Back"” button of the Internet

Browser to return to TESS)

The Cell Phone Junkie

Word Mark  THE CELL PHONE JUNKIE

Goods and IC 041. US 100 101 107. G & S: Entertainment services, namely, providing a radio program in the field of

Services Comment and criticism on cellular equipment, cellular providers, and celiular accessories via a global
computer network; Entertainment services, namely, providing an on-going radio program in the field of
Comment and criticism on cellular equipment, cellular providers, and cellular accessories; On-line ,ournals,
namely, blogs featuring Comment and criticism on cellular equipment, cellular providers, and cellular

< ~accessories. FIRST USE: 20060716. FIRST USE IN COMMERCE: 20060716
Standard

Characters
Claimed

Mark Drawing
Code

Serial
Number

Filing Date February 27, 2010
Current Filing 1A

(4) STANDARD CHARACTER MARK

77946630

Basis

Original Filing , |

Basis

Published for

Opposition  “uly 27,2010

Owner (APPLICANT) Papillon, Michae! S INDIVIDUAL UNITED STATES 4216 E Desert Marigold Dr. Cave

Creek ARIZONA 85331

Disclaimer NO CLAIM S MADE TO THE EXCLUSIVE RIGHT TO USE "CELL PHONE" APART FROM THE MARK
AS SHOWN

Type of Mark SERVICE MARK

I of2 11/20/2010 7:24 PM
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i Blog Stats
@ﬁm%cy Commuiar series

“. 24,366 hits
uomﬂma February 14, 2010 124,366 hi
' Filed under: Reviews | Categories
Last year, we looked at the sleek Impact Series cases fram the great folks at

Otterboyx for the iPhone and Blackberry Curve. Now we’re takin ng a look at the new
Comrnuter Series for the iPhone 3G and 3GS. OtterBax makes hi igh impact cases
known as their “Defender” line to protect your device fra

nm just about anvthing
yau can throw at it. Combining the durable elernents fram the De mam_ line and
the sleek looks of the Impact series created the q._”_z::cﬂn_.N : for
mﬁsﬁ..k.c..onmln_ox.n_”_:._ru_..w,.e.mm_m{¢:_._._S.€:_u:mm

Ny,

N

Features and Design

|'[|
1 ]

34.95

The OtterBox Comimuter™ Series has three slim, « wet sturdy lavers of protection,

”h o o
i i 0 February 2010
wiith a slim form factor and smoath outer layer, i:m case slides easily in and out

cka

of a pocket, purse or bag. The package comes with a scre en protector, rubber S M T WT F
membrane, and rigid plastic shell, I 2 3 4 5
0% 2 10 1112
14 15 16 17 18 19
21 22 23 24 25 2%
< .lan Mar =

Archives




WM‘ o«

Apple has now waived the 10%
restocking fee if you return your
IPhone 4.

8 Twsthagior Heo Sl

rraaryy That and the fine print "Based on global coverage”

L e et e B

@~di_~itweErs yes & no. You shouldn't have to ‘cover' a product
design mistake, however. Its the principle of it.
S U TS it R PR RTINS Tt PRI

TR @~ _Ficwers You should try it without, see if it doesn't work as
o well. It really does seem like a hardware design flaw.

D Tt E B
5 An this tuitter whale is KILLING me
A L - PR A A e T Sl i

@:snawndrogers seems that is what Apple dld in their testing!
B L IR | O I S NG EERR PN RENPIF T P SIEREE PRI STt o

@-~ili_Fiowers | don't see how you could not have issues with the
iphoned without a case since the antennas are not insulated.
AR er Do s Taetae e e seie o o8

pcmicrostore com has iPhoned cases for $9. Get a 50% off coupon
at hitp Swiew techiRargsing cormmews_displayitam oim/2 14400

SETE AR T O

; e e e e

Z,;,iz;; @:shawnjroierts Touching the metal changes the antenna tuning
&,‘m“ s (smce your skin is conductive), shorting the two antennas (black
e spot) is bad.

E ARG Iroem el ey I aneeeniralents

@shawndroberts My take: Completely ignore the 'bars.' If you are
holding calls and getting consistent data delivery then you should
be OK

doud Db o avEh in renly 10 arere i rodesrhs




asmmﬁm-nmhuus,m K,Imcou wrmm.orvmmﬂsmm MazlthlﬂxS!utP ] tog on to TO AMERIT...

]chdlﬂume)m

R e B A

Quitting any cell phone urvlu

Minnesota rate hikes

Motorola RAZR MAXX

What Is that Jittle white sticker under your battery?

Sprint Reps lla to get some cash

Don't pay for that Sprint activation fee)

Cellular networks to cover 90% of world's pnpula!lon by 2010

First Sprint-Nextel Hybrid by Nov, 5th /
( Palm 750v SMS threading application entracted!

Naw Blustooth accassory’
All about EDGE and HSPA
Treo 680 headed to Cingular
Matt’'s Mobile Minute

How to Contact us:

oy, lho:ullphooo)unkla cam
thecniloh gmail.com
Subscribe

iTunes

Diroct download: The _Cell_Phonoe_Junkie_Show_22.mp2d
Categary:podcasts -- posted at: 4:15 AM

Comments{1]

Mon, 16 o:tobcr 2006
&xe)The Cell Phone Junkie Show #21

The Call Phone Junkie Podcast #21 56:52

Show Notas:
Matt’s back and wa have & lot of great stories to cover taday. Wa1

x Fndi {oxeso | $ post F provios »2 Moo ot [ Maithcasa

Transferrq data from homedyr-a.dbsyn.com...

The CeiFhane... 3 Urtdled! - Opc... " g Untitled2- Coa... g Untted - Oao, By uni




Think[el

stolffor st roass

i

SHOP FOR GIFTS

T

T.Shirts & Apgardl

Grek Toys

Home > Gndgsts > Clﬂ Phone Gaodlu >

ThinkGeek Bluetooth Retro Handset

. Dlal "B” tor Bluetooth

& v

DEAOLY [ DELICIOUS

2 PONBEY® §

WHAT'S NEW

OMGWTFUN!

» Biuetocth handset meets otd schoal phone

GEEK POINTS

* Maka and racalve ¢siis in retro siyls
« Works with Bluetooth v1., 1.1,1.2

+ Read more...

$29.99 7/ iy stock

OaTe et

™ icat

Yo CF

CUSTOMER SERVICE

Quantity: E

m o addm wnshhsl
L0 TR W5

7805

Buy thig and eun
475 Geek Points
|_ =880
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Help Register

B Rénembar e? ’ -

New? . I Our Fan Page

ions ¥ Auick Links *

——

Advanced Search

n ¥ Moblle TechnologiBS/News/Investlng/lssues(: The Call Phane Junkie Podcasts 3

ve

o Apple iPhone 3G/IGS
;" B % Calorful Flowars Snap-
| § !‘* On Protector Cose

R
i.:"_:.*'*
e s $12.99

Apple IPhone 3G Spom
Term Mi8 Chimngo Cubs
Snap-On Pietettor Crne

$16.99

Apple IPhons 1G/IGS

Hot Plrk Tree Sacp-On

Perotveior Case Facepinie
€D sy €3

n Ve

iedicated to maobile phones with over 1,000,000 members and growing!

1 is divided into 7 main sections; marketplace, phona manufacturers,
phone discussion, buy sall trade and general discussions. Just scroll down

uestions, contact other members or search our database of over 8 million

CLICK HERE TO REGISTER

' sitas:

d the latest mobile phone news and reviews.
interasting pictures of phones that we've taken.
ne Encylopeda.

gital Photography.

@ Home & Home foice

I buy bargain toner because
' They're less expensive.
«» They suit my printing needs just fine.
..+ They're better for the environment.
. I never buy bargain toner.
. I have no idea what kind of toner I buy.

Submit

by to Threard
Lastw -

g The Cell Phone Junkie Podcasts

vPage3of13 wFirst « 1 2[EB4 s 6 780 10711 12713 »

Results 31 to 45 of 191

Thread Tools»  Display »




| What's New? , Our Fan Page

Dramatically cut

screen glare on your iPad. Gl

To start viewing messages, select the forum that you want to visit from the selectlcn below.

+ Reply to Thread

Thread: The Cell Phone Junkie Podcasts

.
i

&, | azceliphonejunk o
% i Phone Collector

- ( The Cell Phone Junkie Show #191 )
The Call Phone Junkie Show #191 1:17:30

CThemus Mabar

Py

)

M remember tia?

FATSET

Gyt

» ;Lastm

{ v Page 12 of 13| «First | ¢ g_1f?2if‘3€:4!i§|js§§7ﬂ§9.§9~;10

Resuits :

Thread

Joln Date:
Posts:
Phone:
Carrier:




- . Remember Me™

—
What's New? | Our Fan Paye

Today's Pustz FAQ lendar  Forun Actions » Quick Links » © . Advanced Search

# Forum ¢ General Mobils Discussion + Mabils Technologles/News/Investing/lssues ¢ The Cell Phone Jnkle Podcasts

I This Father's Day...

If this Is your first visit, be sura ta chack out the FAQ by clicking the Ink above. You may have to register before you can post' cick the regtster !nk abova to proceed
To start viswing messages, sslect the forum that you want to visit from the salection below.

- : 1 .5i637:8%0 im0 1 t12013] »
{ + Reply ta Thread ) Page30f 13, «Frst ¢ 1 2 R 4:5/6:7:87910.11:112.13

R Last »
e {Thread: The Cell Phone Junkie Podcasts} Results 31 to 45 of 191




’.’—_‘)cell. juntkie cover accessories - Google Search - Mozilla Firefox

Fle Edit Vew:: Hitory ' Bookmarks * Tools - ‘Help

W C' X s [ 28] ttp:/pwww.google.com searcehi=eriictent =frefox-aahs

5=ZD08ris=org. mozﬂa%aAm-US%BAofﬂdaiﬂchamdsaqxeh}mewava we

2§ http:/fwww.googe.co... ) Googe [ NBA.com: PLAYGFFS 2..-#¥ Signn .©! Yahoo! Mai: The best .., =¥ Wek:ometneBay Sg B

B Send Mongy. Pay O,

GOOSle | cell jJunkie cover accessories ‘Search

" Search
About 513,000 results (0.38 seconds) Advenced sgerch

*J Everything
I+! Mare /i Apr23, 2010 ... LEOPARD TIGER CELL PHONE COVER CASE FACEPLATE FOR LG ENY !
| 1 TOUCH VX11000. from CELL JUNKIE. Al fisids raquired. ...

% hitps://shops.godaddy. com/CELL...LEOPARD-TIGER-CELL-PHONE-COVER-

';!_ - CASE-FACEPLATE-FOR-LG-ENV-TQUCH-VX11000/ - Cached

| swaet iane cowboy junkie cover free Mp3 Download
| Swael Jane Cowboy Junkle Covar Amanda Dileiti mp3. Source: www. sverdays.com. Send
“Swaet Jane Cowboy Junkie Cover Amanda Diletti " Ringtone to your Cell ...
www.bomb-mp3.com/findex.php?saarch=swasl... Junkle+cover - Cachad N
 Podcast; CrackBerry Kevin on The Cell Phone Junkie talking ... AY
i Jun 1,2010 ... The Cell Phone Junkie. Wel be recerding a CrackBemy Podcast later this
" wagak (Craig wes an a cruige last ... | hope you guys cover the 9650 in the Crackbany \
1 Podcast .... Must Have Accessories for the BlackBany Tour ...
\ " crackberry.com/padcast-crackbarmry-kavin-cell-phane-Junkie-talking-blackberry-bold-9650-
*  and-more - Cached

Al .
/Go Daddy Marketplace - LEOPARD TIGER CELL PHONE COVER CASE ... ) I

{~]Shnw search tools

Clearwire and Sprint cover 3 mors cities with WiMax « The Cell ...
Jun 28, 2010 ... Clearwire and Sprint cover 3 more cilias with WiMax ... Spansors. Support

i The Cell Phone Junkie by signing up for a free Netflix triall ...
thecellphonejunkie.wordprags. com/. ../claarwire-and-sprint-coves-3-mors-cities-with-wimax/ -
Carhad . .

%

Sponsored (nks

' Customizable Phone Covers

i Add a Customizable Skin to Your
* Phone & Show Off Your Unique Stylel

www. skinil.com
{48 Show praducts fram Skinil Inc.

" Cell Phone Accessotles

Shop Cell Phone Accassaries for
All modals - Frae Shipping

www.daydsal.com
(o D

See your ad hera >




.

* cell junkie - Google Search - Mozilla Tirefox

B R Yow Hoy Qodkmeds Iods Lk

GWC X G | S0 Moviliwwrgoogo.confsoardhiantclomirefos s AWMM"“Qjﬁ'

@Y SgnIn &f Public relations, pross .. [ NBA.COM - Whero am... © Yahoo! Finarce 8 s

J :' cedl funkie - Google Search

T e

3 | ModhﬁdoxstatP E uquammn

Web Images Yideos Msps News Shogoing Grmail more v

Google

4§ Everything

(¥] More

{7} Show seaich taols

cell junkie Search l
About 252,000 resuts (0.23 saconds) Advanced search
The Cell Phone Junkie F

The Call Phons Junkle. ... Tha Ceil Phona Junkie’s Parsonal Blog ... Suppont Tha Cell
Phana Junkie by signing up for a free Natflix trigil ...

Podcasts - Google ads NYC subway maps to ... - January
thacellphonejunkle.libsyn.com/ - Cached - Similar

CELL JUNKIE - eBay Stores - itemns on eBay.com
stores. sbay.com/CELL-JUNKIE__ WOQQ_fsubZ}3188020

Amazon.com: Profile for Cell Junkie

If you'd like Cell Junkle to be able to see more things fram your profile, check the box below.
Mark ag Amazen Friend (What's this?) OK Cancal ...

www. amazon. com/gp/pdp/profile/ ASUGPSZ7 SPSHLT - Cached

Podcast CrackBerry Kevin on The Cell Phons Junkie telking ...

Jun 1,2010 .., We'l be mcurdmg a CnckBury Padcast leter this waek (Cralg was on o cruise
last wask 0 we kippad our ly-schedulad shaw), ...
kberry.com/pod ibe y-kevin-ceil-phone-Junkie-talking-blackberry-bold-9650-

and-more - Cachad

The Coll Phone Junkie - Download free podcast episodes by Mickey ..,

d or subscribe to free pod pisodas from The Call Phone Junkle by Micksy
Pnpnﬂon on iTunes.
itunes. apple. Jus/podcastithe-cell-phone-Junkie/id171273849 - Similar

The Cell Phone Junkie on PodcastAlley.com -- The place to find ...
The Ceil Phone Junkle Show #213 1:10:52Show NolesKick off summar with some

Sponsored fnks
| Free Wireless Phones
" The Leader in Wirglass w/ ATAT,

Sprint, T-Mobile, Verizon And More!
Wirefly.com

Cell Phone Service

Sign up far cell phone servica &
geve with Qwest ® bundle discounts.
www. Qweast.com

Idaho

Celi phone accessory

New Coll? Buy Accassoriasi 80% Off

i Clearancs Ssle. Frea S/, §30+
www. CellPhonaShop.nat

- Callphonashop.net is rated waw e

i Buy Cellphone Accassories
: Chargera, Covers, Batteriss & Mora

. Spucml Holiday Pncmg Ordsr Nowi

© www, C

Ccllphonsaccunll com ig rated Moﬁtv

(o o CEENES

Cell phone accessories
._Frea Shipping_an our accessories.

] & text B Brovious 5> Highlght gt [ Mtgh casn

M

L untitled - Notepad

") celt punkie - Goag'e Se.. F 11 openOffeeorg ... -

!
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o ER  Vew Hgtory Bockmarks Jools Heb

gé;&...‘nc % & (Breirwmgoge " Aortfirafox-ahr lan Yoo ctaischannelmstmoabt ikt 1Y+ | [£8 <] Gooole

< S In § Publc relattons, prass .. £ NBA.COM - Whers am... ©F Yahoo! Finance 4 Sign in 48 Mozfia Frefox Start P... [T Log on to TD AMERIT...

L{ <=l junkie accessories - Google Search, -

(_1008“.@ cell junide accessories I Search |

szuopounm(o.:sms) R Advanced gsarch

3} Everything

& More

TiPb on the Cefl Phone Junky Unlocked | TiPb

Feb 5, 2010 ... Catagaries:News; Tags: ipad, Podcast, the ceil phone Junkle .. Griffin
Flsxan for iPad- accessory raview July 5th, 20 0 .. o
www.1ipb, comv2010/02/05Ripb- cell-phons-junky-uniocked’ - Cached 4

Sponsored fnks

Celluler accessores

Now Call? Buy Accessoriesi 80% Off
Claarance Sale. Frae S/H, $30+.
www. CeliPhanaShop.net

EIShow soarch 1008 | G5 Dady Marketplace - CELL JUNKIE - RETAL SALES CELL PHONE ... Celphanashop.nat e ored et .
Apr 23, 2010 ... RETAIL SALES CELL PHONE ACCESSORIES PRODUCT
gECCOgAENDAﬂONS «« Marketpiace Home > CELL JUNKIE. Go Back. CELL JUNKIE. Call Phone Accassories |
escription ... Shap Cell Phone A rles f :
https://shops.goduddy. com/CELL-TUX - Cachad All‘xnd:ls . F‘::: S::;‘p:; e
Podcast CrackBemy Kevin on The Cell Phone Junkie talidng ... o i taria |
Jun 1, 2010 ... The Cail Phone Junkle. Wal be racording a CrackBarry Podcast later this , (N
waoek (Craig was ... Must Have A ries for the BlackBemy Tour ...
ok /nod: ieh kavi ilah 1ed .t alki barkh .|
Sroskbary. comipo Y-kevin- cafl-ghone-jus ¢ Y-bold 9B50- Cail Phone Accessories
Wholessie Prices on Ceil Phone
Shameless ssif-promotion: Phil on The Cail Phone Junkls Unlocked ... A‘“g"ﬁ* ro":":g” Range. Ordar Now!
Mar 2, 2010 ... The Cell Phone Junkle Unlocked Pardon tha i ption, just wanted to *ake c tar.com
@ sacond to lat .. HTC Venxon Dmxd lm:rudlbh Al Accosorlcs -
www.android 8 phil-cell-phone-junkie-uniocked - Cachad
See your od here »
Shamelsss self-promotion: Phil on The Cell Phone Junkie Uniocked ...
Mar 2, 2010 ... Filad Undar: News; Tags: podeast, the cell phone Junkle, tcpj, unlnckad the
cell phone ]uuldo Nl Vonznn Touch Pro 2 Accessories ..
www, p P ion-phil-cell-phor ...,’ kie-unlecked - Cached
Smertphone Experts Accessgories Quick Look « The Call Phone Junkis
Qct 25, 2009 .. hone Experts A rles Quick Loak ... Sponsors. Support The Cell
Phone Junklo by mgmng up lor a frue Netflix triall ... [ |
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oogle.

Googe K

Web |mages ﬂdg_o_sm

News Shopping

Gmail more v

Google:

2§ Everything
|| More

I¥} Show search toals

cell junkie covers accessories - Se:
About 129,000 results (0.27 seconds) Advanced

Go Daddy Marketplace - MOSSY OAK PROTECTOR COVER CASEFORLG ... \
Apr 23, 2010 ... Marketplace Home > CELL JUNKIE > MOSSY OAK PROTECTOR COVER
CASE FOR LG ... ID: VOYAGER SNAP ON CELL PHONE COVERModel # VOYAGER

VX10000 ...
https://shops.godaddy.com/CELL.../MOSSY-0AK-PROTECTOR-COVER-CASE-FOR-

LG-VOYAGER-CELL-PHONE/ - Cached

Main Navigation 4

HAVE SOME FUN WITH CELL JUNKIE RINGTONES SPECIAL PRICING STARTING JULY /
4TH. Regarding God's Army cell ghone covers that are in violation of copyright law. ...
celljunkie.com/Home_Page.html - Cached

Hello Kitty Phone Accessories | Hello Kitty Junkie
Sep 17, 2008 ... | had some major Hello Kitty sightings inside the mebile phone ... Hello Kitty

Phone Cover. Official Sanrie Licensed Hello Kitty Lanyard ...
www. hellokittyjunkie.comy/.../hsllo-kitty-phone-accessories/ - Cached - Similar

October « 2008 « The Cell Phone Junkie

Oct 29, 2009 ... Alsa, the Back cover of the device slides off to reveal the battsry, which
unfortunately ... The Cell Phone Junkie Show #178 1:06:15. Show Notes ... and Business
Davelopment about the new accessories they have avsilable. ...
thecellphonejunkie.wordpress.com/2009/10/ - ached

Mobile Phone Accessories - TechJunkie

The case covers the entire unit to pravent scratches and bumps, .... or convenisnily ordered
on lina from expert sites such as Tech Junkie. ... Imagine the many aesthetically plaasing
varietiss of mobile phone covers one can choass ...

www.techjunkie.com. au/mobile_phone_accessories.html - Cached - Similar

ANYTHINGFORMYCELL.COM - No More Worries| (Cell Phone Accessories)
Cell phone accessories such as Nokia accessories, Matarola accessories, Sony Ericsson
accessories, ... Lizzo Flame Ball Phone Protsctor Cover ...

www. anythingformycell.com/ - Cached - Similar

Cell Phones and Cell Phone Accessories

Cell phones and cell phone accesseries and more. ... DOWNLOAD SOFTWARE NOW
HERE INSTANTLY http:/Avww.e-junkie.com/shop/product/315403.php ... Snap-On Hard
Cover Protector Case; Just Snaps Right Over Your Phane For A New Loak And ...
www.talkjam.com/ - Cached

,
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The Cell Phone Junkie

Clearwire and Sprint cover 3 mare cities with WiMax ...... 5 accessories available at iPad
launch - HTC HD2 spec boost - Zune phona evidence .... The Cell Phane Junkie Spacial
Edition - Third Annual SPE Smartphone Round Robin Part 2 ...
thecellphonejunkie.libsyn.com/category/podcasts

H




Traveling Internationally with The Cell

Phone Junkie
Posted Juh,f'ﬁ, 2009
Filed under: Reviews, The Cell Phone Junkie |

Traveling Internationally with The Cell Phone Junkie

when my wife and | set out to plan our summer vacation this year, we found that
we kept caming back to the notion of traveling to Ireland. To make the trip a bit
mare diverse, we chose to vwisit multiple cities and locations over the course of 3

days. The trip had us visiting London, Cork, Kinsale, Killarney and Dublin. When

we returned to the states, we found a flight that gave us a 7 hour layover in Mew
‘fork City. and spent a few hours in Manhattan before finally returning home.,

Through all of this travel (7 flights total), | wanted to rmake sure that | was as
efficiant and lightweight as possible. To do so, | tonk a hard look at each item

re.
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R 5 i ol LR > T S
B0 . 3

Pecause | made the decision to charge most of my devices via USB on the Dell
Mini, | needed to figure out a way to charge the iPhones, since connecting them
to the Dell would launch iTunes, and attempt to create a new partnership each-
time. After reading about therm on many blogs, and seeing their advertising, |
reached out to Richard Solo for some review units to test out, | received 2
different batteries for use with iPhones, one that plugs directly infto the bottom of
the phone [Richard Solo 1300 for iPhone}, and the nther that connects via a short
cable {Richard Solo 1800 with Cable). Each charges the iPhone in about the sarne
time as the wall charger. Also, they can be daisy chained together for charging
via USE, wall, or car charger. 5ince we weren’t using the iPhones as phones, we
only phone the need to charge them ever 3 days or 50 on the trip, and we wers
able to simply plug in either of the Richard Solo batteries and ftoss the whole
setup in a backpack to charge while we walked around. &lzo, the length of flights

13




Contact L Zhonping Canl

’ |
®

iPhone 3G/3GS/4
or iPod

el

\"Vll with
D iPhone

RichardSolo 1800 for iPhone

Your satisfaction is guaranteed, with our 30-day return privilege. We even email you a prepaid
return label, to make exchanges easy, or if you would like a refund for any reason. Al items ship
to U.S. ZIP cades. (No sales tax outside California). Some items can be shipped to Canada. Look
for the red maple leaf below, for those products that can be shipped from our Canadian
warehouse. ’

Your Price: $69.95  Quantity: [ 1

'Quantity  {Amount

2 _tq gg $5948 Product SKU: RS001

l 7 Gf il .m;;ly te : i ‘ : . *
Any retirn Qs » - sh[ps m Canada mgl

(GST applies to Canadian orders)

Far iPhane 2G/3(G/AGS/4 and all IBnd (exrent shiffie)
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. Software Phone, Cell Phones Service, Accessaries, Mobile Eroadban
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The Call Phone Junkle )

1 had the apportuntty to tsik recenty wilh First Orlon CEO Jelf Statnaker to talk sbout the PriveryStar
Biackbeny epplication.

|Juty 5, 2010
Full Slory
The Cell Phone Junkle

The Call Phone Junikie Bhow #212 1:16:28 Show Notes Headaches and frustralicn eround the iPhona 4,
lasns not ihe only ones texting bahind the wheel end wed08 spps are haif off.

Jduty 4, 2010
Eull Story

MySpace Music: Bands, Music Videos, Concerts, Tour Dates,
Musicians ...

Horé Farvou Sgn Up e hastnster Hozting

Here it you do not tind what you mmean
i gskey

Oatyour Apple IPsd iighi here, [usta few ensy staps -
sndvouronyourwed -
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Loagin | Regisbar

@nobite LTipus! EIRSS LiTwitter 3jPodcast

Podcast: CrackBerry Kevin on The Cell Phone Junkie talking
BlackBerry Bold 9650 (and more!)

By Kevin Michaluk | 01 Jun 2010 12:05 | <= 2 comments B tke .— Im°°lmmw<vzo
servpro.com

Fire & Watar - Cleanup & Restoration™
Indepesdantyy dnned and Uperted

the cell Exua junkie

Shop(rackBerry.com
.—.Haoowma n._E. on ,m- m_un.aozx or ,:,a\.mN.,.iE.nﬁ,_

wo& 9650

we'll be recording a ¢ : later this week (Craig was on a cruise last week so
Emmx_uumqocﬂ _‘muc_m_.z mn:mac_mn m:oév ?Cw _:ocqm W:mm_nm :d_.:moamm_mnxmm_‘_énm_r

right now you can jump over to Thei nd tune in to the TCP} Unlocked
Show #52 where [ was guest, On this mu_monm We Lalk | 250, CrackBerry and

some of the opportunities and challenges facing RIM in n_._m mBmRusosm space. Good times.

Keep in mind the TCPJ unlocked show is a premium show (you have to pay a monthly or annual
fee to subscribe to listen) but they always do a bang up job. If you're already a fan of all of
SPE's podcasts, I'd definitely recommend you also check out The Cell Phone Junkie.

< %

¥ L eave your comment - Send to a friend

Filed Under: Podcasts ; Tags: TCP)

N

Comments

Kevin was that you orn BGR Last Night?
By: cornbreadlé | Date: Tue, 06/01/2010 - 11:34

First




Shop accessories for other smartphones, one-cart checkout:  Palm Pre  BlackBerry Android Devices iPhone  Windows Mobile

Jol visit CrackBerry Canada

Accessories . m_mnrmm:wu,@_n@m. : p Store mzﬂm:u:mmmm._mm Customer Care

ﬁ_ﬂwlasin:is&ifuuﬂafw IR
3 . : - AMsap
select your . T L | $1ges
-BlackBerry to Ny . " ! - . Now,
%] show v 3.8 ot B
& compatible
4 accessories

o . . Secure To Side Form-Fit Flip-Lid Hard . Stereo Bluetooth
Accessary Deals ' Holsters Pouches Pouches  Cases Cases Cases ki Headphones
Battenes from trom from from from R o fiom

$14%  $14% m:.a $14% mza $14% ,  $59%

Battery Covers

Bluetonth
Books
Car Kits & Mounts
Cases

. BlackBerry  CarKits & | BlackBerry
Chargers & Cables Chargers . Mounts .. Batteries
Cradles from from

$19%.

Headsets
Keyboards

Memory Cards

iccellan=on Welcome to ShopCrackBerry, the #1 Store for BlackBerry Accessories . _g
memw_q_._wm . ooﬂ%d? / and the favorite shopping destination for Crackberry users. We offer | & Largest Accessory m&mnagw
” T one of the largest selections of BlackBerry Accessories available i & Same Day Shipping i
Styli anywhere and are always adding new products, so be sure to come | :
SuperBundles back often! For the best shopping experience, please specify your & Expert Support :
BlackBerry model so that we only show accessories compatible with T T

your device.

Use our new search to find accessories quickly:

Best mm__i..u Apps
st. Blackberry Apps
Blackberry Themes Bestselling BlackBerry Accessories

Business & Finanoa

mun..B_‘:_.iz.mﬂn_: 2 ) ‘



SR

- Search CrackBetry,

i Mobile §)Tip us!

-

ckBerry Forums at CrackBerrv.carn > General BlackBerry Discussion > BlackBerry Discussion
vy BlackBerry F t CrackBerry 4 | BlackBerry D BlackPerry Discuyssi

.. Crack For Verizon GPS Issue..

SHIPPING +
FIRST MONTH

UNLIMITED MINUTES
NO SIGNED CONTRACTS
NO CATCH

REQUIRES NEW ACTIVATION ..

\ Join Date: Dec 2007
steelcityk9cop e Posts: 25

CrackBerry User
Device Model: Storm
Carrier: Verizon .

.

= Crack For ¥erizon GPS Issue..

Why is it that no one has been able to find a crack for Verizon's , ~
locking out of the BB's GPS features? W?@ﬂﬂ%&ﬂﬁ@@%ﬁoﬂ@

Click on your BlackBerry or accessory links below:

Posted from my CrackBerry at wapforums.crackberry.com

Bold 9650
Sking s

Cases

&

Chardere:
Bundles

& 05-20-2008; 05,01 AM

. Join Date: Apr 2008
ﬁm H Hmm e Posts: 251

CrackBerry Abuser

Device Model: 8330 (Curve)

Carrier: Verizon

ases & S

527

Because that would probably be illegal as it would involve interfering
with_the service tables Verizon sends to its BlackBerries. Maybe you
can try a.omzo it if you want it so bad...

B st O

2008, 03:37 AM | L T T 3 Loundies 8




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

/
In the matter of application Serial No. 77946630
For the mark: THE CELL PHONE JUNKIE
Published in the Official Gazette on July 27,2010
Opposition No.

DAVID SHYMATTA
DBA CELL JUNKIE,

Opposer,
v.
MICHAEL PAPILLION

THE CELL PHONE JUNKIE
Applicant.

R i e N N N N N

NOTICE OF OPPOSITION

Opposer, David Shymatta dba CELL JUNKIE is owner of the federally registered
trademark CELL JUNKIE registration number 3,351,212. CELL JUNKIE is a proprietorship
located in Idaho with it’s address of 210 Hwy 30 E Box 38 Inkom Idaho 83245. The above
identified opposer believes that it will be damaged by the registration of Applicants THE
CELL PHONE JUNKIE mark Serial No. 77946630 and opposes the same pursuant to 15
U.S.C. § 1063, and 37 C.F.R. §§2.101 and 2.104(a). The grounds for opposition are as

follows:



1. Opposer’s company Cell Junkie is engaged in retail sales and retail store

services as it relates to cell phones products and services. Cell Junkie provides a wide array of

»

cell phone products to the marketplace and is also k;lown for producing designs for cell
phone covers, providing retail services in the cell phone industry and for selling cell phone
related products.

2. CELL JUNKIE has sold and advertised tens of thousands of cell phone
accessories throughout the United States and abroad since its inception. CELL JUNKIE
provides services and products to church and religious marketplaces both physical and online.
The CELL JUNKIE Mark is also currently used in such marketplaces as eBay, Go daddy, and
a web site address www.celljunkie.com. A copy of the federal certificate of registration
attached hereto Exhibit A.

3. CELL JUNKIE is registered for use with cell phones devices, cell accessories
and services as it relates to retail stores and services under international class 35. Use of the
mark as it relates to electronic devices, telecommunications products and accessories in retail
and store services is many. A brief list would include but not limited to business services,
communications services, advertising, comments, media, entertainment, accessories such as
ring tones, fashion and sports accessories, hands free, car chargers, batteries, reception
boosters, covers, cases, cell phone components or parts, screen protectors, holograms. Many
of the cell phone housings or faceplates Cell Junkie retails and has sold include entertainment

and sports genre’s such as Disney characters, NBA, NFL, Bull riding, Chevrolet and Ford



Motor Company licensed brand, US Air Force, US Army, Looney Tunes licensed characters.

4. Opposer has the exclusive right to use hi§ registered mark in connection with

/
the goods and services as specified on the certificate of registration. Exhibit B attached hereto
demonstrates use both prior and recent use of the CELL JUNKIE Mark over the years since
its inception as it relates to retail, services, advertising, customer reviews and product sales in
commerce.

5. In establishing substantial grounds supporting this opposition, applicants mark
includes not just the word “Cell” alone, but also includes the word “Junkie”. Applicants mark
includes the word Cell and Phone. Opposer’s Mark and applicants mark are both related to
cell phones and accessories, thus it is evident that the word Cell would mean the same thing
as Phone and or wireless device therefore emphasizing the overall impression of applicant’s
mark appears the same as opposer’s registered mark.

6. The dominant portions of applicants mark is the word “Cell” and “Junkie”
demonstrating that applicant’s mark as used posits the same exact concept and the same
overall commercial impression as opposer’s registered mark, being that of a junkie or
addicted, and specifically as it relates to one that is addicted to wireless or cellular devices

and cellular accessories. Moreover, applicant’s mark includes opposer’s federally registered

mark in it’s entirety.




7. Opposer never granted use of his mark to anyone publicly or privately.

Opposer discovered applicant’s THE CELL PHONE JUNKIE retailing, advertising,

ry

[

commenting, and promoting cell phones, cell phone accessories and services via it’s internet
website(s) thecellphonejunkie.libsyn.com and thecellphonejunkie.com.

8. THE CELL PHONE JUNKIE has an extensive network including web links to
retailers and other cell phone and cell phone accessory companies, sponsors, and provides
direct advertisements to promote and retail cell phone products directly as well.

9. Opposer sent a demand letter to applicant on or about February 5% 2010
requesting that applicant cease and desist use of the registered trademark CELL JUNKIE.
Opposer did not received response or communication from applicant regarding the matter.

10.  On or about April 1, 2010 opposer discovered on the USPTO website that
applicant filed a application to register his mark on or about February 27, 2010 after receiving
Opposer’s letter.

11.  On or about March 11, 2010 applicant had filed a cancellation proceeding
against opposer’s registered mark.

12. On or about November 15, 2010 opposer filed a lawsuit for trademark
infringement against applicant.

13. Opposer’s first use and first use of the mark in commerce of FeBruary 13,

2006 is well before the applicant’s first use and first use in commerce July 16, 2006. Exhibit




C attached hereto.

14.  Applicant is seeking registration under International Class 41, however the
mark as used by the applicant in commerce is used und:er the same class that opposer’s mark
is registered under and in the same and or similar manner. The exhibits attached herewith
describe and show the activities as to how the applicant uses his mark as it relates to retail,
‘marketing, advertising and business services.

15. ‘Exhibit D pg. 1 shows a screen shot of the applicant retailing and advertising
cell phone cases on their website for purchase. In this example dated February 14, 2010, the
applicant advertises the Otterbox case “Available for $34.95 at www.otterbox.com for a wide
variety of smartphones.” Here, the applicant provides a link or address on their website for
product purchase.

16.  Exhibit D pg. 2 dated Jul 2nd is a screen shot of the applicant providing its
visitors with a retail coupon for a 50 percent discount off purchase. The same screen shot
shows that THE CELL PHONE JUNKIE provides a direct link to purchase product at tech
bargains. Here the applicant also advertises Iphone 4 accessories for sale at $9 each.
Applicant’s product sales, marketing and coupon for discounts on cell phone accessories is
retail business services and retail advertising.

17. The applicant includes many links on it’s website that link to other companies

and or websites. In this example when a visitor to the applicant’s website clicks on their link




titled “New Bluetooth accessory!”, he or she is directed to a Bluetooth Retro Handset with a
price of $29.99 and a Buy Now Icon for consumer purch:ase. Exhibit D pgs. 3-4 screen shots.

18.  Exhibit D pgs. 5-7 applicant advertises,fcollaborates and or links to Howard
Forums providing a selection of cases and accessories for purchase in direct competition with
opposer’s company and mark CELL JUNKIE. Here the visitor is provided a link or thread
directing them back to THE CELL PHONE JUNKIE website, web or pod cast.

19.  The following screen shot shows the results of an individual entering the
keywords “Cell Junkie Cover Accessories”. Here, the results show Opposer’s mark “Cell
Junkie” featuring accessories, and applicant”s company “The Cell Phone Junkie” dated June 1
2010 featuring “Must Have Accessories for the Blackberry Tour”. Blackberry tour is a model

of phone that Opposer’s company retails accessories for. Exhibit D pg. 8

20.  Exhibit D pg. 9 demonstrates when a person enters “Cell Junkie” in the
Google search box it calls up Opposer’s mark CELL JUNKIE and applicant’s THE CELL
PHONE JUNKIE mark featuring the Crackberry Podcast, and “Support the Cell Phone
Junkie by signing up for a free Netflix trial...” Exhibit D pg. 10 when a user searches for
“cell junkie accessories”, in this case the results again show opposer’s mark and applicant’s.
Another example using keywords “cell junkie covers accessories” similar results ;Nere
achieved, here opposer’s CELL JUNKIE website cell junkie.com is displayed along with The

Cell Phone Junkie featuring “5 accessories available at iPad launch”. Exhibit D pg. 11



21.  Applicant uses opposer’s mark to advertise, retail and promote cell phone
products and related services. Exhibit D pgs. 12-14, are screen shots demonstrating how the
applicant promotes sales of cell phone products in its re’:/iews by providing direct links for its
customers to purchase product. In this particular review the customer is given a direct link to
Richard Solo for purchase. Exhibit D pg. 15 The Cell Phone Junkie show 215 comment dated
July 11, 2010, here the applicant advertises free devices and provides a direct link to
“Engadget”. Exhibit D pg. 16 is another example of how the applicant links to or collaborates
with other websites that retail products that are in direct competition with opposer.

22.  Applicant’s recent postings on June 1, 2010 entitled "CrackBerry Kevin on
The Celi Phone Junkie talking BlackBerry Bold 9650 (and more!)" Here, the applicant again
advertises cell phones and accessories for sale with links for consumer purchase. Above the
Cell Phone Junkie logo the visitor is given a direct link to purchase; "Buy Blackberry
Accessories, Apps & Phones". When a person clicks on the "Buy Blackberry Accessories,
Apps & Phones" they are shown a web page of an assortment of pﬁones, accessories and or
bundles for purchase. Another direct link to the right of “The Cell Phone Junkie” logo and
posting also brings up a web page to shop the crackberry directly. Below the applicant’s logo
"thecellphonejunkie.com" links back to the applicants website “but if you're jonesing from
some BlackBerry talk right now you can jump over to TheCellPhoneJunkie.com and tune in
to the TCPJ Unlocked".

23.  The Cell Phone Junkie’s Crackberry pod cast or web cast page indicates that



Crackberry.com is “The #1 Site For Blackberry Users (&Abusers!)" According to their own
website Crackberry encourages illegal activities: "Because that would probably be illegal as it
would involve interfering with the service tables Veriéz)n sends to its BlackBerries. Maybe
you can try doing it if you want it so bad..." Exhibit E screen shots pgs 1-3.

24.  This opposition demonstrates that not only a likelihood of confusion exists but
that applicant's use of the mark presents a direct conflict and actively erodes the Cell Junkie
registered mark. Applicant’s website provides direct links and advertisements to “numerous”
cell phone and accessory businesses thus clearly demonstrating a conflict with Opposer’s
registered mark. Through the numérous direct and sponsored links described above, applicant
actively misrepresents and erodes Opposer’s trademark, falsely advertises, encourages and
facilitates the sale of accessories and services unlawfully using Opposer’s trademark.

25.  After The Cell Phone Junkie mark was published in the Official Gazette,

Opposer timely requested extensions of time in which to file a Notice of Opposition and the
same was granted, which continue through and including November 24, 2010.

26.  Cell Junkie will be damaged by registration of Applicant’s the Cell Phone
Junkie mark because the mark is identical or near identical to the Cell Junkie Mark, and
applicants mark is used in connection with the same‘ class of related goods and services in the
United States demonstrates more than a likelihood of consumer confusion, mistake and
deception.

27.  The relevant public is likely to be confused into believing that Applicant’s



related use of the mark as offered under The Cell Phone Junkie mark and which are the same

and or similar to the use of the mark as offered under the_:CELL JUNKIE Mark, are offered by
’

Cell Junkie, or authorized, or licensed, endorsed or sponsored by Cell Junkie. Registration of

Applicant’s mark on the Principal Register would thus be inconsistent with CELL JUNKIE’S

exclusive rights to use the Mark.

28.  CELL JUNKIE will be damaged by registration of Applicant’s mark because
Applicant’s advertising, network and or marketing diminishes, disperses, takes away
consumers and or business from opposer to cause mistake, or to cause confusion or to deceive
in violation of Section 2 of the Lanham Act, 15 U.S.C. § 1052 and 15 U.S.C. § 1114.

29.  CELL JUNKIE will be damaged by registration of Applicant’s mark because
the subject mark as used in connection with the encouragement of illegal activities degrades,
erodes and damages the reputation of the goodwill and values embodied in opposer’s
registered mark, and/or by misrepresenting and tarnishing the positive associations and
connotations of opposers company and registered mark.

30.  An original and one duplicate copy of this Notice of Opposition are enclosed.

A check in the amount of 300.00 to cover the filing fee is enclosed with the Notice of

Opposition.



WHEREFORE, OPPOSER requests that Application Serial No. 77946630 be refused

4

Dated This 22™ day of November, 2010.

Respectfully submitted,

David Shymatta
Opposer

and this Notice of Opposition be sustained in favor of Ol__’POSER.

10



CERTIFICATE OF SERVICE

I hereby certify that on November 22, 2010 the foregoing instrument was served

upon the following by the method of delivery indicated.

John D. Titus

Dickson Wright PLLC

5009 E. Washington, Suite 125
Phoenix, AZ 85034

Fax: (602) 244-1441

Attorney for Petitioner

U.S. PATENT AND TRADEMARK OFFICE
Trademark Trial and Appeal Board

PO Box 1451

Alexandria Virginia 22313-1451

2 e

David Shyrfratta A
PO Box 38

Inkom ID 83245

208-406-6330

Fax: 208-775-4779
cellj@msn.com

R(U.S. First Class Mail
O Hand Delivered

O Federal Express

[0 Facsimile

W/U.S. Priority Certified Mail
[0 Hand Delivered

O Federal Express

O Facsimile



AO 440 (Rev. 12/09) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
District of T DAHO
Bﬁ«/f'D \T HIMA T 7A ;
Plaintiff ’
) - e
v ) Civil ActionNo, /O-565-E- MW
)
ficugee [arzioan )
Defendant )
SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address) m CHAEL F A PT LLON

THE CELL PHONE TUNKIE
071 EAST pESERT MARL GOLD DRIVE

C Ave CKFCK/A% y5331

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,

whose name and address are: D avip SHIMATTA
Z’O h‘W)’ 30 b }30X ?8
JFuNKkom ID 93745

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

ELIZABETH A. SMITH, Clerk

CLERK OF,GQURT

¢ //M/é (Jddn ¢

Date: /(5 20/0 (
) Signature of Clerk or Deputy/.’?fe?

-

Papillonv. Shymatta Exhibit H



John D Titus
Typewritten Text
Papillon v. Shymatta - Exhibit H


David Shymatta, Plaintiff Pro Se
210 Hwy. 30 E Box 38

Inkom ID, 83245

Phone No. (208)-406-6330

Fax No. (208)-775-4779

UNITED STATES DISTRICT COURT

DISTRICT OF IDAHO

DAVID SHYMATTA

DBA CELL JU NKIE,
Case No.:

Plaintiff,

)
)
)
)
)
) COMPLAINT FOR TRADEMARK
V. ) INFRINGEMENT, UNFAIR
) COMPETITION, FALSE ADVERTISNG
) v
MICHAEL PAPILLON , ) (Demand for jury trial)
DBA THE CELL PHONE JUNKIE )
)
)
)

Defendant.

Plaintiff , David Shymatta's complaint (hereafter Mr. Shymatta) does hereby allege as
follows:
JURISDICTION VENUE AND PARTIES
1. Cell Junkie is a proprietorship with it’s principal business in Inkom ID, 83245.
David Shymatta is the owner of the registered trademark Cell Junkie, régistration number
3,351,212 in the materials that are the subject of this action.

2. Upon information and belief, defendant Michael Papillon is a resident of




Arizona with his address or principal place of business at 4216 East Desert Marigold Drive
Cave Creek, Arizona 85331. Upon information and belief, Michael Papillon operates The
Cell Phone Junkie.

3. This is a civil action arising out of Mr. Papillion’s and The Cell Phone
Junkie’s facilitation, infringement, involvement and false advertising of the federally
registered trademark owned by Plaintiff in violation of 43(a)(1)(A) and (B) of the Trademark
Act of 1946, as amended (the “Lanham Act”), 15 U.S.C. §§ 11 14(1), 1116(d) and
1125(a)(1)(A) and (B); and other violations of common law.

4. This Court has jurisdiction over the subject matter of this action pursuant to 28
U.S.C. §§ 1331 and 1338 and has supplemental jurisdiction pursuant to 28 U.S.C. § 1367(a).
Venue is proper in this District pursuant to 28 U.S.C. § 1391 (a)(2) and (b)(2).

5. Defendant operates a website that is both interactive and commercial in nature,
and advertises in thls State as the evidence shows. Defendant also offers a fee based
subscription service and takes donations on it’s website. Personal jurisdiction in this district
is proper inasmuch as Defendant has regularly solicited and or conducted business within the
State of Idaho thereby purposely availing itself of the privilege of acting in the State of Idaho.
Likewise, personal jurisdiction is proper under Idaho’s Long-Arm Statute Idaho Code § 5-
514; (a) and (b) “commission of a tortious act within this state”.

6. Furthermore, personal jurisdiction is proper in this court in that Defendant has
initiated a frivolous proceeding against Plaintiff in Idaho relating to the claims in this action,
and defendant has therefore also initiated relevant communications to plaintiff in Idaho at
issue in this lawsuit.

7. Plaintiff's claims are based upon defendants promotion, facilitation and

participation in trademark infringement involving unauthorized use, marketing, and false

)




advertising of plaintiff's federally registered trademark and deceptive and unfair business
conduct. Plaintiff provided defendant adequate and proper notice of the wrongdoing.‘ '

FACTUAL BACKGROUND AND ALLEGATIONS RELATED TO ALL CLAIMS

8. Cell Junkie provides a wide array of cell phone products to the marketplace
and is known for producing designs for cell phone covers and for selling cell phone related
accessories. Cell Junkie provides services and products to church and religious marketplaces
both physical and online. Cell Junkie since its inception has sold tens of thousand of products
in the United States and abroad to date, and the Cell Junkie trademark is also currently used
in such marketplaces as eBay, Go daddy, and a web site address www.celljunkie.com. A copy
of the federal certificate of registration and state permit attached hereto. Exhibit A

9. Cell Junkie is registered for use with cell phones devices, cell accessories and
services as it relates to retail stores and services under international class 35. Plaintiff’s mark
Cell Junkie as used in Class 35 includes not only retailing of products, but also the means to
advertise and or sell the products. Use of the Cell Junkie mark as it relates to electronic
devices and accessories in retail and store services is many. A brief list would include but not
limited to business services, communications services, advertising, comments, media,
entertainment, accessories such as ring tones, fashion and sports accessories, hands free, car
chargers, batteries, reception boosters, covers, cases, cell phone components or parts, screen
protectors, holograms.

10.  Many of the cell phone housings or faceplates Cell Junkie sells and has sold
include entertainment and sports genre’s such as Disney characters, NBA, NFL, Bull riding,

Chevrolet and Ford Motor Company licensed brand, US Air Force, US Army, Looney Tunes

licensed characters. Exhibit B pages 1-26 demonstrates the use of the Cell Junkie mark over




the years since its inception until now as it relates to retail, advertising, customer reviews,
product sales etc.

11. Upon information and belief defendant operates and or uses the website
addresses thecellphonejunkie.libsyn.com and thecellphonejunkie.com. Plaintiff discovered
the infringement whereas “The Cell Phone Junkie” was retailing, advertising, commenting,
and promoting cell phones, cell phone accessories and services via it’s internet website as the
evidence shows. The Cell Phone Junkie has an extensive network including web links to
retailers and other cell phone and cell phone accessory companies, sponsors, direct

advertisements, inter alia.

12. In establishing substantial grounds supporting this action defendants mark
includes not just the word “Cell” alone, but also clearly includes the word “Junkie”. Here it
is concluded that defendant’s mark as used posits the same exact concept and the same
overall commercial impression as plaintiff’s registered mark, being that of a junkie or
addicted, and specifically as it relates to one that is addicted to wireless or cellular devices
and cellular accessories. Defendant’s mark “The Cell Phone Junkie” includes Plaintiff’s
federally registered mark “Cell Junkie” in it’s entirety. The defendant uses it’s mark to
provide services under the same class that plaintiff's mark is registered as the evidence
shows.

13.  Plaintiff personally, first sent a demand letter to defendant on or about
February 5™ 2010 requesting that defendant cease and desist use of plaintiff’s registered
trademark. A copy of that letter requesting cooperation attached hereto as Exhibit C.

14, The letter made known to defendant the activities of plaintiff’s company; “Cell




Junkie provides services and products in the cell phone industry and marketplace,.. “In order
to prevent further harm, erosion to the CELL JUNKIE mark, and to keep the public from
being led to mistakenly conclude that CELL JUNKIE is or has been authorized, sponsored,
licensed by, or otherwise affiliated with THE CELL PHONE JUNKIE, CELL JUNKIE takes
these matters very seriously including our option to file a lawsuit if we are unable to reach an
acceptable solution to this ongoing problem.”

15.  Plaintiff provided defendant his contact information including his “address”
and “phone number”. Plaintiff never received a response or communication from defendant
to work out a reasonable or acceptable solution as the letter requested. On the contrary,
around or about April 1, 2010 plaintiff discovered on the USPTO website that there was an
action that had been filed against his registered mark and was well under way.

16.  Defendant filed a “frivolous™ cancellation proceeding against plaintiff and his
registered mark on or about March 11, 2010. Defendant in direct contradiction to the facts
and or information he was provided decided to otherwise claim that plaintiff “abandoned”
the use of his registered mark.

7. As viewable at the USPTO defendant’s Petition to Cancel plaintiff’s mark was
based on a self serving google keyword search. As it turns out the defendant’s search did
however display a result for plaintiff’s mark that appeared in the Google search engine.
Notwithstanding, the defendant’s petition apparently did “not” include a web site search for
“celljunkie.com.” On the other hand, the defendant did acknowledge and did include his own
website address as petitioner in the cancellation indicating “thecellphonejunkie.com”
... “comment and criticism of cellular telephone equipment, cellular providers, and cellular

accessories, via his web site thecellphonejunkie.com.” Exhibit D.




18. Defendant alleges in his cancellation petition that plaintiff’s action to protect
and enforce the use of his United States registered trademark is “extortion”. Attorney Jared
Allen that was representing plaintiff in the cancellation proceeding indicated that the
defendant had a proposal whereas defendant ..“has proposed a walk-away resolution. Mr.
Papillon would stipulate to dismiss his action for cancellation of your trademark in exchange
for a consent to the registration of his mark”...

19. As a result plaintiff was; (a) unfairly billed for several thousand dollars of
attorney fees; (b) spent and continues to spend an unfair and inordinate amount of time on the
matter; (c¢) had an undue burden placed on him, and the economy of his business was
unnecessarily and financially burdened. Exhibit E dedacted.

20.  Plaintiff has the obligation and right under trademark law to protect and
enforce his registered mark, as well as exclusive rights tb the use of his registered mark as
specified. Defendant’s improper conduct flies in the face of due process. Filing a cancellation
proceeding against plaintiffs registered mark does not give the defendant the right to
infringe.

21, If defendémt’s mark did not present a potential conflict to plaintiff's registered
mark, then defendant clearly would of had no need to file a cancellation against plaintiff’s
registered mark in the first place, neither would have defendants asked for plaintiff’s consent
to use his registered mark. Here, defendants actions exemplify the fact that the defendant
clearly understood a conflict did and does exist.

22. Defendant on or around February 27, 2010 filed an application to register his
mark after receiving plaintiff’s letter, which is close to the same time he also filed to cancel
plaintiff’s registered mark. The defendant’s application for registration “admittedly” indicates

a “first use in commerce™ date that is “after” plaintiff's date of first use in commerce.




Defendant’s first use and first use in commerce is July 16, 2006, well after plaintiff’s first use
of the mark and first use in commerce of February 13, 2006. Filing a application for
trademark registration at this point does not give the defendant thé right to infringe nor does it
provide defendant protection against trademark infringement and impropér conduct. Exhibit F
DEFENDANT’S FACILITATION OF TRADEMARK INFRIN GEMENT,
DECEPTIVE AND UNLAWFUL SYSTEM FOR INFRINGING
23. M. Papillon as owner of the The Cell Phone Junkie directs, controls, and
ratifies the actions of The Cell Phone Junkie including the unauthorized use of Plaintiff’s

registered trademark. The exhibits attached herewith clearly describe and show the activities
as to how the defendant uses the mark The Cell Phone Junkie as it relates to retail, marketing,
advertising and business services.

24.  Exhibit G pg. 1 shows a screen shot of the defendant retailing and advertising
cell phone cases on their website for purchase. In this example dated February 14, 2010, the

defendant advertises the Otterbox case “Available for $34.95 at www.otterbox.com for a

wide variety of smartphones.” Here, the defendant provides a link or address on their

website for product purchase.

25.  Exhibit G pg. 2, dated Jul 2nd shows the defendant providing its Visitoré with
a retail coupon for a 50 percent discount off purchase. The same screen shot shows that The
Cell Phone Junkie provides a direct link to purchase product at tech bargains. Here the
Defendant also advertises Iphone 4 accessories for sale at $9 each. Defendant’s product sales,
marketing and coupon for discounts on cell phone accessories is retail business services and
retail advertising.

26.  The defendant includes many links on it’s website that link to other companies




and or websites. In this example when a visitor to the defendant’s website clicks on their link
titled “New Bluetooth accessory!”, he or she is directed Fto a Bluetooth Retro Handset with a
price of $29.99 and a Buy NOW; Icon for consumer purchase. Exhibit G pg. 3-4

27.  Exhibit G pgs. 5-7 defendant advertises and or links to Howard Forums
providing a selection of cases and accessories for purchase in direct competition with

plaintiff’s company. Here the visitor is provided a link or thread directing them back to The

Cell Phone Junkie website, web or pod cast.

28.  The following screen shot examples provide the court with the results of
relevant keyword searches on the internet using Google’s search engine. The first example
shows the results of an individual entering the keywords “Cell Junkie Cover Accessories”.
Here, the results show plaintiff’s mark “Cell Junkie” featuring accessories, and defendant’s
company “The Cell Phone Junkie” dated June 1 2010 featuring “Must Have Accessories for
the Blackberry Tour”. Blackberry tour is a mbdel of phone that Plaintiff’s company retails
accessories for. Exhibit G pg. 8

29.  Exhibit G pg. 9 demonstrates when a person enters “Cell Junkie” in the
Google search box it calls up Plaintiff’s mark Cell Junkie and The Cell Phone Junkie
featuring the Crackberry Podcast, and “Support the Cell Phone Junkie by signing up for a free
Netflix trial... Exhibit G pg. 10 when a user searches for “cell junkie accessories”, in this case
the Google results once again show plaintiff’s mark and defendant’s. Another example using
keywords “cell junkie covers accessories” similar results were achieved, here plaintiff’s
website cell junkie.com is displayed once again along with “The Cell Phone Junkie” featuring
“S accessories available at iPad launch”. Exhibit G pg. 11

30.  Defendant has used and continues to use plaintiff’s mark to advertise, retail




and promote cell phone products. Exhibit G pgs. 12-14, are screen shots that demonstrate
how the defendant promotes sales of cell phone products in its reviews by providing direct
links for its customers to purchase product. In this particular review the customer is given a
direct link to Richard Solo for purchase. Exhibit G pg. 15 The Cell Phone Junkie show 215
comfnent dated July 11, 2010, here the defendant advertises free devices and provides a direct
link to “Engadget”. Exhibit G pg. 16 is another example of how the Defendant links to or
collaborates with other websites that retail products that are in direct competition with

plaintiff.
DEFENDANT’S HARM AND EROSION OF PLAINTIFF’S MARK AND

REPUTATION IN THE MARKETPLACE

31.  Defendant’s recent postings on June 1, 2010 entitled "CrackBerry Kevin on
The Cell Phone Junkie talking BlackBerry Bold 9650 (and more!)" Here, the defendant again
advertises cell phones and accessories for sale with links for consumer purchase. Above the
Cell Phone Junkie logo the visitor is given a direct link to purchase; "Buy Blackberry
Accessories, Apps & Phones". When a person clicks on the "Buy Blackberry Accessories,
Apps & Phones" they are shown a web page of an assortment of phones, accessories and or
bundles for purchase. Another direct link to the right of “The Cell Phone Junkie” logo and
posting also brings up a web page to shop the crackberry directly. Below the defendant’s logo
"thecellphonejunkie.com" links back to the defendants website “but if you're jonesing from
some BlackBerry talk right now you can jump over to TheCellPhoneJunkie.com and tune in
to the TCPJ Unlocked".

32. The Cell Phone Junkies Crackberry pod cast or web cast page indicates that
Crackberry.com is “The #1 Site For Blackberry Users (&Abusers!)" According to their own

website Crackberry encourages illegal activities: "Because that would probably be illegal as it




would involve interfering with the service tables Verizon sends to its BlackBerries. Maybe
you can try doing it if you want it so bad..." Here, another direct conflict arises in that
plaintiff did not register his mark to be associated with anything controversial such as
hacking or cracking phones. This association with abusive and illegal activities undermines
plaintiff’s reputation in the marketplace, and undermines the values it promotes and strives
for as a company. Exhibit H screen shots pgs 1-3.

33.  The defendant has failed and deliberately refused to ceése use of its infringing
mark and take down it’s infringing materials. On the contrary, defendant uses the mark to
“continue” to advertise and retail cell phones and cell phone accessories. This complaint
demonstrates it is abundantly clear that not only a likelihood of confusion exists but that
defendant's actions as described in this complaint demonstrates direct and contributory
trademark infringement.

34.  Defendant’s website provides direct links and advertisements to “numerous”
cell phone and accessory businesses thus clearly demonstrating a conflict with plaintiff’s
registered mark. Through the numerous direct and sponsored links described above,
defendant actively misrepresents and erodes plaintiff’s trademark, falsely advertises,
encourages and facilitates the sale of accessories and services unlawfully using plaintiff’s
trademark.

DEFENDANTS REFUSAL TO CEASE USING AND INFRINGING PLAINTIFF’S
REGISTERED MARK

35, What it boils down to is that the defendant has chosen to infringe. Given the

alleged conduct in this complaint it is apparent defendants refusal to cease the infringement is

intentional and willful.

36.  Defendant, with knowledge of the goodwill, reputation and value posited by

10




plaintiff’s registered mark, has without license or authorization to use the same, used in
commerce plaintiff’s mark and received monetary gain. Defendant’s company imposes
subscription fees upon it’s customers for certain of it’s services. In addition the Defendant
takes donations from its customers.

37.  Plaintiff's registration establishes jurisdiction in this court to sue defendant
regardless of the amount in controversy or diversity of citizenship and plaintiff’s registration
is prima facie evidence of the validity of his ownership and exclusive right to use the mark in
commerce as specified, 15 U.S.C. §1057(b), §1115(a).

FIRST CLAIM FOR RELIEF
Federal Trademark Infringement

38.  Plaintiff repeats and realleges each and every allegation set forth in the
- preceding paragraphs as if fuily set herein. Defendant's aforementioned acts constitute
trademark infringement in violation of the Lanham Act, I5US.C. §1114.

SECOND CLAIM FOR RELIEF
False Advertising, Unfair Competition, Infringement, False Designation of Origin and
Passing Off

39.  Plaintiff repeats and realleges each and every allegation set forth in the
preceding paragraphs as if fully set herein. Defendant's aforementioned acts constitute
trademark infringement in violation of the Lanham Act SECTIONS 43(a)(1)(A) and (B) of
the Lanham Act.

40.  Defendant has refused to cooperate and take down the infringing material and
provide any accounting whatsoever of revenue or profits obtained. Defendant has not
provided any information as to how it has used Plaintiff's trademark with third party services

or search engines such as Google AdWords and or other sponsored links for deliberate

11




advertising.
THIRD CLAIM FOR RELIEF
Direct and Contributory Common Law Trademark Infringement
41.  Plaintiff repeats and realleges each and every allegation set forth in the
preceding paragraphs as if fully set herein.
FOURTH CLAIM FOR RELIEF
Direct and Centributory Common Law Unfair Competition
42.  Plaintiff repeats and realleges each and every allegation set forth in the
preceding paragraphs as if fully set herein.
PRAYER FOR RELIEF

WHEREFORE, unto the honorable Judge plaintiff prays for judgment against

defendant as follows:

a). Preliminary and then permanently enjoining and restraining defendant, their
officers, directors, agents, servants, employees, representatives, attorneys,
related companies, successors, assigns, and all others in active concert or
participation with them from (a) advertising, copying, using, offering for sale,
marketing, publishing and or promoting Plaintiff’s trademark, (b) promoting
product, accessories or services bearing Plaintiff’s trademark without consent,
(c) from false statements, description or anything likely to cause confusion or
mistake in the mind of the trade or public or to deceive the public into
believing that the trademark, services or advertisements are in anyway
associated or related or affiliated with Plaintiff’s mark;

b). Ordering defendant to account to plaintiff for all gains, profits, revenue and

advantages arising from the conduct complained of herein, pursuant to 15




U.S.C. § 1117, and entering judgment for three times such profits arising from
the conduct complained of herein, pursuant to 15 U.S.C. § 1117 (a) (b) and §
1116 injunctive relief in view of defendants willful conduct;

c). That the court adjudge that the defendant’s conduct violates Idaho Code § 48-
512 and the common law;

d). Awarding plaintiff all other monetary remedies available under the Lanham
Act and common law, including but not limited to, penalties and fines,
compensatory damages, disgorgement of profits, disbursements, interest, costs
and attorney’s fees as legally permitted by each claim respectively in this
action;

e). Awarding plaintiff such other and further relief as the court deems just and

proper.

DATED this 15" day of November, 2010. %\

David Shymatta
Plaintiff Pro se
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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

DAVID SHYMATTA, dba CELL

JUNKIE; Case No. 4:10-CV-00565-BLW
Plaintiff, MEMORANDUM DECISION AND
ORDER
V.

MICHAEL PAPILLON, dba THE CELL
PHONE JUNKIE;

Defendant.

INTRODUCTION

The Court has before it Defendant’s Motion to Dismiss for Lack of Personal

Jurisdiction (Dkt. 9).
FACTUAL AND LEGAL BACKGROUND

Plaintiff David Shymatta has owned the registered trademark “Cell Junkie” since
December 11, 2007. This trademark is classified for “retail store services featuring cell
phone accessories.” Compl., Ex. A, Dkt. 1-1 at 3. Defendant Michael Papillon, a resident
of Arizona, operates a website called “The Cell Phone Junkie.” Compl. at { 2.

Mr. Shymatta, dba Cell Junkie, sells cell phone products and accessories. Cell
Junkie maintains a website, celljunkie.com, and sells products through various online

retailers such as ebay.com. Id. at { 8.
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Mr. Papillon operates a blog, cellphonejunkie.com, which reviews cell phones, cell
phone accessories, and provides podcasts regarding cell phones that may be listened to for
free on the website. 1d. at § 11. Mr. Papillon’s website provides users with links to
retailers selling the products being reviewed and discussed, but does not directly sell
products or provide price comparisons. Id; Papillon Aff., Dkt. 9-2 at § 11. The vast
majority of content on Mr. Papillon’s website is available for free to any user. Papillon
Aff., Dkt. 9-2 at 1 8. Mr. Papillon has never personally sold any tangible products through
his website. Id. at § 10. Mr. Papillon’s website offers a “premium” podcast for direct
download to electronic devices, such as a personal computer or iPod, for a small fee, the
proceeds of which are dedicated entirely to website maintenance. Id. at 1 12-13. In
2009, the proceeds from these premium podcasts totaled $3,000. Id. at § 15. Since July
2006, 0.07% of all premium podcast downloads from Mr. Papillon’s website have been
initiated by users in Idaho. Id. at § 18. Mr. Papillon has never purchased any advertising
for his website, in Idaho or any other state. Id. at { 20.

On February 5, 2010, Mr. Shymatta sent Mr. Papillon a cease and desist letter,
demanding cessation of the use of the domain name “thecellphonejunkie.com.” Id. at {
13. On February 27, Mr. Papillon applied to register the trademark “The Cell Phone
Junkie” for the purposes of entertainment services. Compl., Ex. F, Dkt. 1-7 at 2. On
March 11, 2010, Mr. Papillon initiated cancellation proceedings regarding Mr.
Shymatta’s registered “Cell Junkie” trademark with the United States Patent &
Trademark Office, alleging abandonment. Compl., Ex. D, Dkt. 1-5 at 1-2.

MEMORANDUM DECISION AND ORDER - 2
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Mr. Shymatta filed his pro se complaint in this matter on November 15, 2010,
alleging causes of action for (1) federal trademark infringement under the Lanham Act,
15 U.S.C. 8 1114; (2) false advertising, unfair competition, infringement, false
designation of origin, and passing off; (3) direct and contributory common law trademark
infringement; (4) direct and contributory common law unfair competition. Compl., Dkt.
1. On December 21, 2010, Mr. Papillon moved to dismiss the complaint for lack of
personal jurisdiction. Mtn. to Dismiss, Dkt. 9.

LEGAL STANDARD

In order to establish the existence of personal jurisdiction in a diversity case, the
plaintiff must show (1) that a statute of the forum confers personal jurisdiction over the
nonresident defendant, and (2) that the exercise of jurisdiction accords with federal
constitutional principles of due process. Haisten v. Grass Valley Medical Reimbursement
Fund, Ltd., 784 F.2d 1392, 1396 (9th Cir. 1986). The ldaho long-arm statute provides
that a person is subject to personal jurisdiction if, among other things, he transacts
business or commits a tortious act in ldaho and the alleged cause of action arises from
that transaction or act. 1.C. § 5-514. The ldaho legislature, in adopting that statute,
intended to exercise all the jurisdiction available to the State of Idaho under the due
process clause of the United States Constitution. Doggett v. Electronics Corp. of Am., 93
Idaho 26, 30 (1969). Thus, the state and federal limits are coextensive. Data Disc, Inc. v.
Systems Technology Associates, Inc., 557 F.2d 1280, 1286 (9th Cir. 1977)

Contacts giving rise to personal jurisdiction in a given forum may be general or
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specific. For general jurisdiction to exist over a nonresident defendant, the defendant
must engage in “continuous and systematic general business contacts,” Helicopteros
Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 416 (1984) (citing Perkins v.
Benguet Consol. Mining Co., 342 U.S. 437 (1952)), that “approximate physical presence”
in the forum state, Bancroft & Masters, 223 F.3d 1082, 1086 (9th Cir. 2000). This is an
exacting standard because a finding of general jurisdiction permits a defendant to be
haled into court in the forum state to answer for any of its activities anywhere in the
world. Brand v. Menlove Dodge, 796 F.2d 1070, 1073 (9th Cir. 1986) (collecting cases
where general jurisdiction was denied despite defendants’ significant contacts with
forum). A commercially interactive website may satisfy general personal jurisdiction
under the “sliding scale” test. Cybersell, Inc. v. Cybersell, Inc., 130 F.3d 414, 417-19
(9th Cir. 1997) (citing Zippo Mfg. Co. v. Zippo Dot Com, Inc., 952 F.Supp. 1119, 1124
(W.D. Pa. 1997)). Zippo described the test as follows:
[T]he likelihood that personal jurisdiction can be constitutionally exercised is
directly proportionate to the nature and quality of commercial activity that an
entity conducts over the Internet. . . . At one end of the spectrum are situations
where a defendant clearly does business over the Internet. If the defendant enters
into contracts with residents of a foreign jurisdiction that involve the knowing and
repeated transmission of computer files over the Internet, personal jurisdiction is
proper. At the opposite end . . . a defendant has simply posted information on an
Internet Web site which is accessible to [forum resident] users. . . . The middle
ground is occupied by interactive Web sites where a user can exchange
information with the host computer.

Zippo, 952 F.Supp. at 1124 (citations omitted).

To ascertain whether specific personal jurisdiction exists, this Court employs a
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three-prong test to determine whether a party has sufficient minimum contacts to be
susceptible to specific personal jurisdiction:
(1) The non-resident defendant must purposefully direct his activities or
consummate some transaction with the forum or resident thereof; or perform some
act by which he purposefully avails himself of the privilege of conducting
activities in the forum, thereby invoking the benefits and protections of its laws;

(2) the claim must be one which arises out of or relates to the defendant’s
forum-related activities; and

(3) the exercise of jurisdiction must comport with fair play and substantial justice,
i.e. it must be reasonable.

Schwarzenegger v. Fred Martin Motor Co., 374 F.3d 797, 802 (9th Cir. 2004). The
plaintiff bears the burden on the first two prongs. If the plaintiff establishes both prongs
one and two, the defendant must come forward with a compelling case that the exercise of
jurisdiction would not be reasonable. Boschetto v. Hansing, 539 F.3d 1011, 1016 (9th
Cir. 2008) (internal quotation omitted).

The court may consider evidence presented in affidavits to assist it in its
determination and may order discovery on the jurisdictional issues. Data Disc, Inc. v.
Systems Technology Assoc., Inc., 557 F.2d 1280, 1285 (9th Cir. 1977). However,

[w]hen a district court acts on a defendant’s motion to dismiss without holding an

evidentiary hearing, the plaintiff need make only a prima facie showing of

jurisdictional facts to withstand the motion to dismiss. [ ] That is, the plaintiff need

only demonstrate facts that if true would support jurisdiction over the defendant.
Ballard v. Savage, 65 F.3d 1495, 1498 (9th Cir. 1995) (citations omitted) (alteration in
original); see also AT & T v. Compagnie Bruxelles Lambert, 94 F.3d 586, 588 (9th Cir.

1996) (where trial court rules on jurisdictional issue based on affidavits and discovery
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materials without holding evidentiary hearing, plaintiff need only make prima facie
showing).
ANALYSIS

First, Mr. Papillon argues that his blog is insufficient to support a finding of
general personal jurisdiction in Idaho. Secondly, Mr. Papillon argues that he satisfies
neither of the first two prongs of the specific personal jurisdiction test because he has
never directed activities at this forum, and there are thus no forum-related activities form
which this matter may arise.

A. General Personal Jurisdiction

Mr. Papillon’s blog is insufficient to meet the exacting standard of general
personal jurisdiction. Mr. Papillon has never had any substantial, continuous, or
systematic contacts with Idaho. He has never advertised, sold any tangible products to
any state, or maintained any relationships with retail vendors. Compare these minimal
contacts with those found sufficient by the Ninth Circuit in Gator.com Corp. v. L.L. Bean,
Inc., 341 F.3d 1072 (9th Cir. 2003). In that case, L.L. Bean, a Maine corporation,
targeted advertising at California, maintained a highly interactive, commercially lucrative
website serving large numbers of California consumers, and maintained business
relationships with numerous California vendors. Id. at 1078. The few district courts to
have considered blogs specifically have found them insufficient to establish general
personal jurisdiction. See Miller v. Kelly, 2010 WL 4684029, *5 (D. Colo. November 12,
2010) (“Accordingly, the Court finds that Defendant’s authorship of a LiveJournal blog is
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an insufficient basis for the exercise of general personal jurisdiction over her.”); Hudson
v. University of Puerto Rico, 2010 WL 1131462, *3 (D. Minn. March 23, 2010) (“[T]he .
.. blog in and of itself is insufficient to establish general jurisdiction over the
University.”).

Mr. Shymatta’s argument that Mr. Papillon maintains a commercially interactive
website available to Idaho users that falls at the extreme end of the Zippo sliding scale is
unavailing. Mr. Papillon does not manufacture, design, stock, sell, or ship any cell phone
related product; when he reviews a cell phone or related product, he provides a link to a
retailer that sells the product for the ease of the reader. No profit is received by Mr.
Papillon for these links. See Con-Way, Inc. v. CONWAYRACING.COM, 2009 WL
2252128, *2 (N.D. Cal. July 28, 2009) (“A passive website that merely provides links to
other sites, but does not itself sell products within a forum, is insufficient to confer
jurisdiction.”); Simplicity, Inc. v. MTS Prods., 2006 U.S. Dist. LEXIS 17626, *23-25
(E.D. Pa. Apr. 14, 2006) (“[The] website falls short of a commercially interactive site for
which personal jurisdiction is proper because it does not allow customers to purchase
products online — it merely provides the names and website links to retailers, etailers and
specialty stores which sell its products.”).

The fact that Mr. Papillon sells a small number of premium podcast subscriptions
advertised on his website does not render it commercially active. To subscribe, an
interested party must e-mail Mr. Papillon separately; the transaction is not conducted on
the website. See, e.g., Bensusan Restaurant Corp. v. King, 937 F. Supp. 295, 297
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(S.D.N.Y. 1996) (no personal jurisdiction where passive website directed interested
parties to contact website operator independently). The podcasts are also available for
free listening on the website. At most, Mr. Papillon’s website falls into the middle
ground of the Zippo sliding scale because there is some minimal user interactivity.
Visitors to the website may post their own personal comments at the end of Mr.
Papillon’s blog posts. Such minimal interactivity, coupled with the lack of commercial
activity, is insufficient to convey general personal jurisdiction subjecting Mr. Papillon to
being “haled into court in the forum state to answer for any of its activities anywhere in
the world.” Brand, 796 F.2d at 1073.

B. Specific Personal Jursidiction

Because Mr. Papillon’s non-commercial blog is insufficient to establish general
personal jurisidiction over him in Idaho, Mr. Shymatta must establish specific personal
jurisdiction. Mr. Shymatta cannot do so, because he has failed to establish the first two
requirements of the Schwarzenegger test.

1. First Requirement - Purposeful Availment

“The non-resident defendant must purposefully direct his activities or consummate
some transaction with the forum or resident thereof; or perform some act by which he
purposefully avails himself of the privilege of conducting activities in the forum, thereby
invoking the benefits and protections of its laws.” Schwarzenegger, 374 F.3d at 802.
This requirement is referred to as purposeful availment, and requires a showing that a
defendant “(1) committed an intentional act, (2) expressly aimed at the forum state, (3)
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causing harm that the defendant knows is likely to be suffered in the forum state.”
Menken v. Emm, 503 F.3d 1050, 1058 (9th Cir. 2007) (internal quotation omitted).

The complaint lacks any allegations that Mr. Papillon committed an intentional act
expressly aimed at Idaho. Specific personal jurisdiction is sought on the grounds that Mr.
Papillon’s website is accessible in Idaho. These allegations do not constitute an
intentional act aimed at Idaho. Compare Panavision Int’l., L.P. v. Toeppen, 121 F.3d
1316, 1322 (9th Cir. 1998) (cybersquatter who registered internet domain name and sent
letters to California address demanding remuneration on exchange for use of domain
name committed intentional act targeted at the forum), with Rio Properties, Inc. v. Rio
Int’l Interlink, 284 F.3d 1007 (9th Cir. 2002) (operation of passive website insufficient
absent “something more”; in this case targeted advertising with the forum state).

2. Second Requirement - Claims Arising out of Intentional Acts

The second requirement of the Schwarzenegger test is necessarily not met because
Mr. Papillon has not engaged in any intentional acts expressly directed at Idaho. Mr.
Shymatta claims that Mr. Papillon sued him in Idaho, but the record does not support this
allegation. Mr. Papillon did file a trademark cancellation action against Mr. Shymatta’s
trademark with the United States Patent & Trademark Office in Washington, D.C., but
this filing is not analogous to bringing a tort claim in Idaho against an Idaho resident.

CONCLUSIONS

Mr. Papillon’s non-commercial, minimally interactive blog is insufficient to

subject him to general personal jurisdiction in any forum. Because Mr. Papillon has
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engaged in no intentional acts expressly directed at Idaho, specific personal jurisdiction is
also lacking in this matter.
ORDER
IT IS ORDERED:
1. Defendant’s Motion to Dismiss for Lack of Jurisdiction (Dkt. 9) is

GRANTED.

STATES DATED: April 21, 2011

a"%\ «%; . ﬁ i l’b"’""""‘*'w -

Hoerable B. Lynn Winmill
Chief U. S. District Judge

MEMORANDUM DECISION AND ORDER - 10



	Exhibit A Demand Letter
	Exhibit B eBay Store does not exist
	Exhibit C Petition for Cancellation CELL JUNKIE
	Exhibit D Answer to Petition for Cancellation
	Exhibit E Cell Junkie Wayback
	Exhibit F  Trademark Application Data THE CELL PHONE JUNKIE
	uspto.gov
	Latest Status Info


	Exhibit G Notice of Opposition against THE CELL PHONE JUNKIE
	Exhibit H Idaho complaint
	Exhibit I Order dismissing Idaho complaint



