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UNITED STATESDISTRICT COURT
DISTRICT OF ARIZONA
Kini M. Seawright;et d.,
Plaintiff,

No. CV 11-1304-PHX-JAT

ORDER
V.

State of Arizonaet al,

Defendants.
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Pending before the Court is Plaintiffs’ Rule 60(B)(1) Motion to Set Aside two

Orders of the Court (Doc. 94 Defendants have filed a Response (Doc. 105) i

Plaintiffs have filed a Reply (Doc. 111)The Court denies Plaintiffs’ motion for the

following reasons.
I BACKGROUND

Plaintiffs are the Estate of Dana Seiglwt and Dana Seawright's mother, Kin
Seawright. On Julg, 2010, Dana was an inmatetla¢ Arizona State Prison Comple
Lewis (“ASPC-Lewis”). Danawvas attacked in his cell bgllow inmates. Correctional
Officers found him in his celbleeding from multiple stab wods. Four days later Dang
died from injuries suffered ithe attack. Plaintiffs filec civil suit against Defendants
and ultimately filed a Second Amended nig@aint making a federal claim under 4
U.S.C. 8 1983 and various state law claim®oc. 53). Plaintiffs’ state law claims

include a claim for gross negligence against Defendant the State of Arizdnat 109).
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In their pending motion, Plaintiffs requeabat the Court set @ two prior Orders
under Federal Rule of Civil Becedure 60(b)(1). (Doc. 94). rBi, Plaintiffs ask the Court
to re-open discovery, and secomtiintiffs ask the Court teet aside the Order (Doc. 73
dismissing Defendant CharlesRyan from this lawsuit.

On July 11, 2012the Court entered an Order onemded stipulation to continug
dates (Doc. 59), which imposed the following dewes: Plaintiffs’ expert disclosure ang
expert reports were due @ber 15, 2012; Defendants’ ratal experts and reports wers
due October 15, 2012; the parties’ rebuttgdexts were due on November 15, 2012; a
the Court ordered that discovery shall benpteted by November 15, 2012. Plaintiff
did not and to this date havet disclosed an expert widss. Under Arizona law, ar
expert witness is required totalslish the standard of care filne finder of fact in a gross
negligence claim involving a corrganal facility like ASPC-Lewis. SeePorter v. Ariz.
Dep't of Corr, 2:09-CV-2479-HRH, 2012VL 7180482, at *3-*5 (D. Ariz. Sept. 17
2012).

Approximately three months after discoyetosed, in Februarg013, Defendants
filed a motion for summary judgment seekidigmissal of the gross negligence clai
because of Plaintiffs’ failure to disclose the requisite expert witness. (Doc. 83 at 1¢
Plaintiffs concede that Arizona law requiresexpert witness to establish a standard

care for Plaintiffs’ gross negligence claim. o® 97 at 25). Now Plaintiffs request tha

the Court suspend ruling on Defendantshgiag motion for summary judgment (Dog.

83). Plaintiffs argue thathe Court should set asideettorder setting a deadline foy

discovery (Doc. 59) and repen discovery for an additial ninety days to allow
Plaintiffs the opportuity to find and disclose an expesitness in this case and allov
Defendants time for depositionsniéeded. (Doc. 94 at 2).

In February 2013, this Court also eetd an order dismissj Defendant Charleg
L. Ryan from this case because Plaintiffs’ddilo state a claim upon which relief can |
granted in their Second Amerd€omplaint. (Doc. 73 at 5-13). Plaintiffs now reque

that this Court set aside this order dissmg Mr. Ryan from il lawsuit and allow
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Plaintiffs to further engage in discovety prove their dismissed claims against Mr.

Ryan. (Doc. 94 at 5).
II.  ANALYSIS

As an initial matter, Plaintiffs haveldd their motion to set aside under Federal

Rule of Civil Procedure 60(b)(1). “Rule @)(provides for extraalinary relief and may
be invoked only upon a showing exceptional circumstancesEngleson v. Burlington
N. R. Co, 972 F.2d 1038, 1044 (9@ir. 1992) (quotingBen Sager Chemicals Int'l, Inc
v. E. Targosz & Co 560 F.2d 805, 809 (7th Cir. 1B)). Rule 60(b)(1) is also
inapplicable to Plaintiffs’ requests. Rub®(b) is entitled “Gounds for Relief from a
Final Judgment, Order, or Pexxding.” Rule 60(b)’s “Adisory Committee Notes clarify
that the adjective ‘final’ applgenot only to judgment,’ but ttorder’ and ‘proceeding’ as
well. Rule 60(b) does not apply to non-final order€bnnors v. Iquique U.S.L.L.C
C05-334JLR, 2005 WL 3007127, at {(W.D. Wash. Nov. 9, 2005) (citin§anta Monica
BayKeeper254 F.3d 882, 8887 (9th Cir. 2001)).

This case is still pendingNo final judgment, final afer, or final proceeding hag

=

been entered nor occurred in this case. The order setting the discovery deadling (Dt

59) and the order dismissing Mr. Ryan from tiase (Doc. 73) wereterlocutory orders.
Accordingly, Rule 60(b)(1) does not apply.

Plaintiffs’ sole argument for the Court s@t aside its prior orders is based on
finding of excusable neglecPlaintiffs explain that this & was initially assigned to ai
associate, Amy Wallace, at Gillespie, Shieldnd Durrant (the “Gillespie firm”)—the
law firm representing Plaintiffs. Ms. Wallaseas hired by the Gilkpie firm in 2011
after twenty years of practcin California and an “A” éng from Martindale Hubble.
Further, Ms. Wallace was a partner at the firra ft. Plaintiffs’ cainsel states that Ms
Wallace “had substantial experience représgnclients in ‘198’ cases and other
matters involving claims by inmates or fornmmrson inmates.” (Doc. 94 at 3). Whe
Plaintiffs’ hired the Gillespie firm, this sa was immediately aggied to Ms. Wallace.

Plaintiffs’ argue that excusable negdlée shown because Ms. Wallace continug
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to work on cases from her preus firm to the detriment ofases that she was assignf
by the Gillespie firm. Apparently, in la®Becember 2012, theil@spie firm became
aware of Ms. Wallace’s conduct, she wasdjrand her case load was shared by f{
remaining attorneys at the firm. It was mttil other lawyers begaio review this case
that they discovered Ms. Wace had neglected this eass well and allowed the
discovery and disclosure peritalexpire without retaining aexpert and doing necessar
discovery. [d. at 4). Plaintiffs concede that Img an expert and doing basic discove
regarding Mr. Ryan’s practicemnd procedures were fundamal in dealing with “the

Motion regarding Mr. Ryan” and in having exptstimony to establish standard of ca

in their gross negligence claim.ld(. Plaintiffs argue that i establishes “excusable
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neglect” sufficient to set asd“the prior order regarding Mr. Ryan and to extend the

discovery/disclosure period.”ld; at 4-5). Further, Plaintiffs state that “[w]ith respect

the order dismissing Charles L. Ryan, Ms. W&l&ailed to conduct sufficient discover

to show that Mr. Ryan knew of the substantisik of harm to inmates in Lewis Prison .|.

., and “Ms. Wallace failed to make any renable attempt to engage in discovery th
would provide evidence of Mr. Ryadeliberate indifference.”ld. at 5).

The Court will deny Plaintiffs’ motion fomyriad reasons. First, the orde

dismissing Mr. Ryan (Doc. 73) was entergabn Defendants’ motion to dismiss (Dog.

63). Thus, the Court’s Order, Defendants’timo, and Plaintiffs’ Response (Doc. 6§
were all made without regatd any discovery andrere all solely based on Plaintiffs
Second Amended Complainkr. Ryan was dismissed fromishcase under Federal Rul
of Civil Procedure 12(b)(6) and the fedkepleading standard establishedTiwombly

andIgbal’ because Plaintiffs’ failed tplead sufficient facts alleg# under a cognizable]
legal theory in thei Second Amended Corgint. (Doc. 73 at 5-13). Extending
discovery per Plaintiffs’ request would daothing to remedy # deficiencies in

Plaintiffs’ Second Amended Complaint which wigad before discovery ever began.

! SeeBell Atlantic Corp. v. TwombJy50 U.S. 544, 555 (2007).
2 SeeAschcroft v. 1qbgl556 U.S. 662678 (2009).
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Second, as discussed above in this section, Rule 60(b)(1) does not ap
Plaintiffs’ request because neither of theless at issue were final orders and a
argument prefaced on excusable neglect is ragle However, even if the Court were t
analyze the merits of Plaiffs’ argument, the Qart would still not find that Plaintiffs
have established excusable neglect under ttiesemstances nor that they are entitled
relief under Rule 60(b)(1).

“[Plarties are bound by the actions tieir lawyers, and alleged attorne

malpractice does not usuallygwide a basis to set asidejudgment pursuant to Rule

60(b)(1).” Casey v. Alberston’s, Inc362 F.3d 1254, 1260 (9thir. 2004). Even if the
allegations against Ms. Wallace are true iulgonot establish groulsdo set aside unde
Rule 60(b)(1). See Latshaw v. Trainer Wortham & Cd52 F.3d 10971101 (9th Cir.
2006) (no relief under Rule @%(1) based on an attorrisyinnocent, careless, ol
negligent mistakes, or even based on #@or@ey’s intentional misconduct). Where
party is aggrieved by his trer attorney’s neglence, such claim iaddressed through &
malpractice claim as opposed to relief under Rule 60(jtshaw 452 F.3d at 1101
(attorney’s errors are “more appropriatelydesbsed through malpractice claims” and n
a Rule 60(b)(1) motion).

Third, the Court wuld still not grant Plaintiffs’ motin even if Plaintiffs’ requests
were analyzed under the propgandard. Plaintiffs’ motio is effectively a motion for
reconsideration.

The Federal Rules of CiviProcedure do not recognize a
“motion to reconsider.” A litigant subject to an adverse
judgment may file either anotion to alter or amend the
judgment under Rule 59(e) @r motion seeking relief from
the judgment pursuant to Ru&(b). Fed.R.Civ.P. 59(e),
60(b). However, these rdeonly provide relief from
judgments that are “final, appealable order&lhited States

v. Martin, 226 F.3d 1042, 1048 8 (9th Cir. 2000).
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Campbell v. Fernando-Shole€V 05-0880-PHX-SMM, 200WWL 2030561, at *3 (D.

Ariz. July 9, 2009).This court has adopted the followjistandards on which motions for

reconsideration will be grarddor interlocutory orders:

(1) There are material differees in fact or law from that
presented to the Court andjla time of the Court’s decision,
the party moving for reconsid&ion could not have known of
the factual or legal differencéisrough reasonable diligence;

(2) There are new material facts that happened after the
Court’s decision;

(3) There has been a changethe law that was decided or
enacted after the Court’s decision; or

(4) The movant makes a convincing showing that the Court
failed to consider material factthat were presented to the
Court before the Court’s decision.

No motion for reconsideration gl repeat in any manner any
oral or written argument made gupport of or in opposition
to the original motion.

Motorola, Inc. v. J.BRodgers Mech. Contractqr@15 F.R.D. 581, 58@. Ariz. 2003).

While Plaintiffs have not attepted to meet any of these factors, the Court finds that

given the facts that Plaintiffhave proffered there is still nothing that fulfills theg
factors.

Finally, Pursuant to Local Rule 7.2(d¢[a]bsent good cause shown, any motid
for reconsideratiorshall be filed no later than fourtedti4) days after the filing of the
Order that is the subject of the motion’RCiv 7.2(g)(2) (emphasis added). The Ord
dismissing Mr. Ryan was filed on Februasy 2013. (Doc. 73). Computing time if
accordance with Federal Rule of Civil Proceddfa), means that &htiffs had until

February 20, 2013, to timelyld this motion for reconsidetian of that Order. However,

Plaintiffs filed this motion on May 9, 2013,\@nty-eight (78) days after the February 2

deadline and ninety-two (92) days after keloy 6, 2013 Order which Plaintiffs arg
seeking to have this Court reconsider. According to Plaintiffs, counsel became aw

Ms. Wallace’s neglect in late December 264&/er two months before the Order we
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entered. Plaintiffs have natcluded a statement of go@duse for the delay in filing

their motion for reconsideration. Thus, the Galso finds that this motion is not timely

With regard to Plaintiffsmotion to set aside the Court’s discovery deadline order,

the Order was entered on July 11, 201»dD59), discovery ended on November 15,

2012, at the latest Plaintiffzere aware of the need for additional discovery in late

December 2012 when theyscovered Ms. Wallace’s negledEven if the Court were to
disregard how to calculate time under Rule 6(a), Plaintiffs filed thetion to reconsider
over four months later.

To be sure, Rule 60(l3llows a longer time framéor reconsideration motions
than does LRCiv 7.2. Under the Rule ®Q(reconsideration motions “shall be mag
within a reasonable time, and for reasons(@)),and (3) not more #&m one year after the
judgment, order, or proceeding was entered kerta Fed. R. CivP. 60(b). However,
as discussed above, Plaintiffs cannot avail themselves of the longer time frame in
to file such a motion under Rule 60(b) be@atlse orders which they are seeking to ha
this Court reconsider are interlocutory iratmo final judgment has yet been entered
this case. Stated somewldigterently, the Court’s discover deadline order and Febru
6, 2013, Order did not “end[ ] the litigatian the merits and leave [ ] nothing for th
court to do but execute the judgmentSee Catlin v. United State324 U.S. 229, 233
(1945). Quite the contrary, as is evidahby the Defense’s pending summary judgme
motion there are a host of issues which ¢beart must resolve before entering a fin
judgment in this action.

Plaintiffs are essentially asking the Cotw allow them togo on a proverbial
fishing expedition in order to find facts agaihr. Ryan that wouldirst enable them to
plead a proper claim and subsequently alloantito support that @m, and to further
allow them to find an expert to establisleithstate law gross nkgence claim. The
Court declines to assist Plaffs in this endeavor at blo the Court’'s and Defendants
expense after giving Plaintiffslmple time for discovery already.
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[II.  CONCLUSION

Based on the foregoing,

IT IS ORDERED that Plaintiffs’ Rule 60(B)(1) Mition to Set Asié (Doc. 94) is
denied.

Dated this 16th day of August, 2013.

James A. Teilhﬂrg
Senior United States District Judge




