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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Kini M. Seawright, No. CV 11-1304-PHX-JAT
Plaintiff, ORDER
VS.

State of Arizona, et al.,

Defendants.

Doc. 52

Pending before the Court is Plaintiff’'s Motion for Leave to File a Second Amended

Complaint. (Doc. 35). Defendants filed a Resse to Plaintiff's Motion for Leave to Fil
a Second Amended Complaint. (Doc. 43). There is no Reply. The Court now rules
motion.

. BACKGROUND

On July 2, 2010, Dana Seawright (“Dana”), an inmate at the Arizona State

Complex-Lewis (“ASPC-Lewis”), was moved from Housing Unit 2-F Run to Housing
2-D Run. Plaintiff alleges that on the morning of July 3, 2010, Dana was “savagely
and left for dead” by fellow inmates less than 24 hours after arriving in Housing Uni
(Doc. 19 at 4). Plaintiff Kini M. Seawright (“Kini”), Dana’s mother, alleges that Ariz
Department of Corrections Officers (*COs”) in the Stiner Unit of ASPC-Lewis had “q

advanced warning” that Dana would re@ea “beat down” on July 3, 2010 and purpos
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left inmates “unchecked and unsupervised for at least thirty-four (34) minutes or mg
the morning of Dana’s attackd. at 4.

Plaintiff also alleges that ADC CO Il Edna Jackson-Bay (“Jackson-Bay”)
informed by two inmates that “Dana was not asleep, that he tried to wake Dana up b
was not talking or moving.ld. at 6. At 7:28 A.M., Jackson-Bay “went to Dana’s bed
found him lying face down” with “blood coming from all sides of Dana’s botty.. Other
ASPC-Lewis staff responders similarly foundraan a pool of blood with multiple stg
wounds.

Plaintiff alleges that ASPC-Lewis personnel failed to request or administer an
of emergency medical assistance for more than 10 minutes after discovering Dana
responsive in his cell. Dana was ultimately placed on a gurney for transport to cq
medical and St. Joseph’s Hospital in Phoenix via helicopter. Dana died on July 7, 20
being taken off of life support.

In response to Dana’s death, Plaintiff filed an original Complaint on June 30,
On September 1, 2011, Defendants filed a Motion to Dismiss, after which PI
voluntarily amended and filed the First &nded Complaint on October 12, 2011. (Doc. ]
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Subsequently, Plaintiff filed this Motion for Leave to File a Second Amended Complajint or

March 16, 2012. (Doc. 35-1).
II.LEGAL STANDARD
Motions to amend pleadings to add claims or parties are governed by Federal
Civil Procedure 15(a), which provides in pertinent part:
A party may amend its pleading once as a matter of course
within 21 days after serving it, or if the pleading is one to which
a responsive pleading is required, 21 days after service of a
responsive pleadln? or 21 days after service of a motion under
Rule 12(b), (e), or (f), whichever is earlier. In all other cases, a
party may amend its pleading only with the opposing party's
written consent or the court's leave. The court should freely give
leave when justice so requires.
Fed. R. Civ. P. 15(a). Although the decision on whether to grant or deny a motion to

Is within the discretion of the district coutRule 15(a) declares that leave to amend ‘s
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be freely given when justice so requires’; this mandate is to be heEdethh v. Davis371

U.S. 178, 182 (1962). “In exercisintg discretion[,] . . . ‘a court must be guided by the

underlying purpose of Rule 15—to facilitatecd#on on the merits rather than on the

pleadings or technicalities. . . . Thus, ‘Rule 15’s policy of favoring amendments to ple
should be applied with extreme liberalityEtdridge v. Block832 F.2d 1132, 1135 (9th Ci
1987) (citations omitted). “Generally, this determination should be performed wi
inferences in favor of granting the motiotiggs v. Pace Am. Group, Ind.70 F.3d 877
880 (9th Cir. 1999) (citindpCD Programs, Ltd. v. Leightoi833 F.2d 183, 186 (9th Ci
1987)).

The liberal policy in favor of amendments, however, is subject to limitations.
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After

the defendant files a responsive pleading, leave to amend is not appropriate if tf

“amendment would cause prejudice to the opposing party, is sought in bad faith, is fytile, ¢

creates undue delayMadeja v. Olympic Packer810 F.3d 628 (9th Cir. 2002), quoting
Yakima Indian Nation v. Wash. Dep’t of Revenli& F.3d 1241, 1246 (9th Cir. 1999)

(citation and internal quotation marks omitteshe also Fomar871 U.S. at 182 (holdin
that motions to amend should be granted unless the district court determines that t
been a showing of: (1) undue delay; (2) bad faith or dilatory motives on the part
movant; (3) repeated failure to cure deficiencies by previous amendments; (4)

prejudice to the opposing party; or (5) futility of the proposed amendment). “The

J
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party

opposing amendment bears the burden of showing prejudice,” futility, or one of the othe

permissible reasons for denying a motion to améndD Programs 833 F.2d at 18%ee
also Richardson v. United Stajeé®l1l F.2d 993, 999 (9th Cir. 1988) (stating that leav|

e to

amend should be freely given unless opposing party makes “an affirmative showing of eith

prejudice or bad faith”).
Regarding futility, “[a] district court does not err in denying leave to amend whe
amendment would be futile . . . or would be subject to dismissall'v. United State928

F.2d 829, 843 (9th Cir. 1991) (citations omittesBe also Miller v. Rykoff-Sexton, 845

e the

F.2d 209, 214 (9th Cir. 1988) (“A motion for leaeeamend may be denied if it appearg to
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be futile or legally insufficient.”) (citation omitted). Similarly, a motion for leave to am
Is futile if it can be defeated on a motion for summary judgn@&abrielson v. Montgomer
Ward & Co, 785 F.2d 762, 766 (9th Cir. 1986). “However, a proposed amendment ig
only if no set of facts can be proved under the amendment to the pleadings thaf
constitute a valid and sufficient claim or defendédiller, 845 F.2d at 214.
[11.  ANALYSIS

Here, Plaintiff’'s Motion for Leave to File a Second Amended Complaint was

end

y
futile

wou

filed

before the April 23, 2012 deadline set by this Court’s Rule 16 Scheduling Order (Dogc. 30

Plaintiff claims that the “purpose of filing the Second Amended Complaint is to suppls
and flesh out the existing allegations of deliberate indifference regarding the supe
responsibilities of Arizona Department of Corrections (“ADC”) Charles Ryan” and
“none of the factors which would justify a denial of leave to amend under Rule 15
present (undue delay, bad faith, dilatory motive or undue prejudice).” (Doc. 35
Defendars oppos: the motion only on the groun thai the additior of six new defendantg
(ADC, William R. White, Vinceni Hartley Laure Chavez anc Nurse Scott would be futile
becaus eact is subjec to dismissa Defendant da nol objec to amenments “adding of
deleting allegations against current defendants.” (Doc. 43 at 10).

While this Court has considerable discretion in deciding motions to amend, the
will not allow Plaintiff to add ADC as a dafdant because it would be futile. Rule 17(b
the Federal Rules of Civil Procedure dictatest a non-corporate entity’s ability to sue
be sued is determined “by the law of theestalhere the courtis located.” Fed.R.Civ.P. 17

Under Arizona law, Plaintiff cannot sue a non-jural en8ie, e.gKimball v. Shoftsajl494

bmen
FViSOl
that
a) ar

at 3)

Coul
of
or
b).

P.2d 1357, 1359 (1972). This Court has further tiedt“[a] plaintiff may not bring a clai

against a governmental agency or department unless it enjoys a separate and distinct le
existence.”Applegate v. ArizonaCV-10-00047-PHX-JAT, 2010 WL 4574460 (D. Arig.
Nov. 5, 2010) (citindgparby v. Pasadena Police Depa39 F.2d 311, 313-14 (5th Cir.1991)).

No Arizona state legislation provides the ARh authority to sue obe sued. Since th

ADC is a non-jural entity that is not authorized under Arizona law to sue or be sued, if is nc
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a proper party and is subject to dismisSale generallpAZ ST T. 41, Ch. 11, Art. Jet seq
The Court will therefore deny the motion to amend to add ADC as a defendant.

Additionally, the Court finds that William R. White (“White”), warden of the ASQ

Lewis, cannot be sued under § 1983 in his gaakor official capacity. In his official

capacity as a state official and warden for the ASPC-Lewis, White does not cons
person within the meaning of § 19&®e v. Lawrence Livermore Nat. Lab31 F.3d 836
839 (9th Cir. 1997) (“Claims under 8§ 1983 are limited by the scope of the Ele
Amendment.”)Will v. Michigan Dept. of State Policd91 U.S. 58, 71 (1989) (“Suit again
a state official in his or her official capacitynist a suit against the official but rather is a s
against the official's office.”see als&Cortez v. County of Los Angel@94 F.3d 1186 (9t}
Cir. 2002). Moreover, White does not qualify for the “narrow, but well-establis

exception to Eleventh Amendment immunitidbe v. Lawrence Livermore Nat. Lah31

F.3d 836, 839 (9th Cir. 1997). Under tBg parte Youngloctrine, a state official acting

within his official capacity can qualify as a “person” under § 1983 if sued only
prospective injunctive relieEx parte Young209 U.S. 123, 155 (1908). Since Plaintif]
Second Amended Complaint seeks to add White as a defendant as a state offici
seeking damages only, thx parte Youngxception does not apply and White cannof
added as a defendant in his official capacity.

The proposed Second Amended Complaint also fails to state a claim agains
in his personal capacity. Rule 8(a)(2) requires a “short and plain statement of thg
showing that the pleader is entitled to relief,” so that the defendant has “fair notice @
the . . . claim is and the grounds upon which it re&sll' Atlantic Corp. v. Twombl\650
U.S. 544, 555 (2007) (quotingonley v. Gibson355 U.S. 41, 47 (1957)). Although
complaint attacked for failure to state a claim does not need detailed factual allegatig
pleader's obligation to provide the grounds for relief requires “more than label
conclusions, and a formulaic recitation of #éements of a cause of action will not dial”
at 555 (internal citations omitted). The factual allegations of the complaint must be sulf

to raise a right to relief above a speculative leidelFurthermore, Rule 8(a)(2) “requires
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‘showing,’ rather than a blanket assertion, of entitlement to relief. Rule 8's pleading standat

demands more than “an unadorned, the defendant-unlawfully-harmed-me accusatior

Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (citifgvombly 550 U.S. at 555). A complaint

that offers nothing more than naked assertions will not suffice. While courts must cgnstru

the facts alleged in the complaint in the light most favorable to the drafter of the complair

and the court must accept all well-pleaded fddllagations as true, courts do not have to

accept as true a legal conclusion couched as a factual allegati®hvee v. United State
234 F.3d 428, 435 (9th Cir. 200Wapasan v. Allain478 U.S. 265, 286 (1986).

UJ

For a claim against White in his personal capacity to be successful under § 198

Plaintiff must allege an “affirmative link” between White’'s misconduct or the “adoptign of

any plan or policy . . . otherwise showing [his] authorization or approval of such misconduct

and Dana's injuryRizzo v. Goode423 U.S. 362, 371 (1976). Broad generalization$ or

conclusions are inadequate to establish an inference of knowledge based on past

cond

Starr v. Baca652 F.3d 1202, 1221 (9th Cir. 2011). Plaintiff's proposed amendment fails to

state, with adequate specificity, an affirmative link between Dana’s injury and W|

alleged conduct or approval of a particular mapolicy of misconduct. Plaintiff alleges th

hite’s

gt

White “had in place, and had ratified, official policies, procedures, and longstanding cuiston

and practices which permitted and encouratlpedt custodial COs . . . to unjustifiabl

Y

unreasonably and in violation of the Fourth and Eighth Amendments to permit the physic:

abuse and torture” of inmates in theirstady. (Doc. 35-1 at 13). Because Plaintiff's

proposed amendment does not contain any specific, factual allegations that White,

his personal actions, violated the Fourth and Eighth Amendments or had knowledgg
approved subordinate misconduct, the proposed amendment fails to state a clain
subject to dismissal. The Court therefore will not allow Plaintiff to name White

defendant in his personal capacity either.

The Court further finds that Plaintiffs proposed amendment lacks suffi

allegations to state § 1983 claims against ADC CO Il Vincent Hartley (“Hartley”), ADG

Il Brady Harvey (“Harvey”), ADC CO Il Laura Chavez (“Chavez”), and chief ASPC-L¢
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medical personnel on staff, Nurse Scott (“Scott”). Under the Supreme Court’s two-p
for deliberate indifference to safety, “a constitutional violation occurs only wher
deprivation alleged is, objectively, sufficiently serious, and the official has acted
deliberate indifference to inmate health or safdtg’imer v. Brennajb11 U.S. 825, 825-2
(1994) (internal citations and quotations omitted). For a prison official to fulfill
deliberately indifferent requirement, a “sufficiently culpable state of mind” must be prg

Id. at 834. “Deliberate indifference describes a state of mind more blameworthy

negligence.’ld. at 835see alsdWood v. Housewrigh©00 F.2d 1332, 1334 (9th Cir. 1990)

(“While poor medical treatment will at a certain point rise to the levtconstitutional
violation, mere malpractice, or even gross negligence, does not suffice.”).

Here Plaintiff failstopleacin the propose SeconitAmende(Complain that Hartley,
Harvey Chavez anc Scot possesse “a state of mind more blameworth' thar negligence.”

Farmel, 511U.S. at 835. Without the requisite mental culpability, those proposed defer

rt te:
e the
with
b
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dant

cannot be added to Plaintiff's § 1983 claim of deliberate indifference to safety. Plaintiff als

alleges that the proposed defendants engaged in deliberate indifference to Dana’s
safety and medical needs by: “[f]ailing to have any COs perform regular security chg
Housing Unit 2 on the morning of July 3, 2010; ADC medical staff failing to adequ
assess the severity of Dana’s injuries upwoiviag at the scene; ADC medical staff failin
to adequately assess that Dana had tmbeediately transported to a Level 1 Trauma Ce
for treatment of a head trauma.” (Doc. 3%t113). The Court finds that these stateme
insufficiently allege that the proposed defendants acted with the mental culpability re
to bring a 8 1983 claim for deliberate indifference to safety. Taking the proposed &
facts to be true and construing them in a light most favorable to Plaintiff, it is not enou
proposed defendants acted with negligence or even gross negligence. Because the
amendments do not plead a plausible § 198Bnchgainst Hartley, Harvey, Chavez, g
Scott, they cannot be added as defendants.

Finally, while Plaintiff seeks to add the ADC, Ryan, and White as defendants to

Three for negligence, “any and all causes of action which may arise out of tort cause
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director, prison officers or employees of the department, within the scope of their legal dut

shall run only against the state.” A.R.S. § 31-201.06)vland v. Statel69 Ariz. 293,
297,818 P.2d 1169, 1173 (Ct. App. 1991). The proposed defendants therefore are |

mproj

parties under Plaintiff's state-law negligence claim and cannot be added to Count Tlhree

the Second Amended Complaint.

In sum, the Court finds that the Plaintiffs motion to amend to add the addit
proposed defendants is futile. Therefore, Plaintiff's motion to amend to add the ADC, )
Hartley, Chavez, and Scott as defendants is denied. The Court will allow all other pr
amendments to Plaintiff's Second Amended Complaint, to the extent that they add o
allegations against current defendants.

IV.CONCLUSION

Accordingly,

IT 1S ORDERED that Plaintiff's Motion for Leave to File a Second Amend
Complaint (Doc. 35) iISRANTED in part andDENIED in part. The motion is granted |
the limited extent outlined above and denied in all other respects. Plaintiff shall fi
Second Amended Complaint within five days of the date of this Order.

DATED this 13th day of June, 2012.

-

y James A. Teilborg /
United States District Judge
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