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UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA

Kini M. Seawright;et al,
No. CV 11-1304-PHX-JAT

Plaintiff,
ORDER

State of Arizonaet al.,

Defendants.

Pending before the Court is Defendant4dtion to Dismiss certain claims by
Plaintiffs. (Doc. 63). Plaintiffs haveldd a Response (Doc. 68), and Defendants hs
filed a Reply (Doc. 69).

l. BACKGROUND

On November 24, 2009, Dana Seawrifiiana”) was committed to the Arizong
Department of Corrections (“ADOC”) to serve a twelve year sentence related to ve
felony charges. (Doc. 63 2). On July 2, 200, Dana was housed the Stiner Unit on
Housing Unit 2-F Run, at Arizona Staeison Complex-Lewis (ASPC-Lewis)ld() On

that day, gang leaders at ASPC-Lewis ordédada to seriously harm another inmate
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ASPC-Lewis and Dana refused to comywiyh the order. (Doc. 53 at 4).

On July 3, 2010, Dana was weml to Housing Unit 2-D Run.Id)) In apparent
retaliation for refusing gang leader’s ordess, the morning of July 3, 2010, at sormle
point between 07:22 and 07:56 a.m., Dana b@aten and stabbed by fellow inmates and
left in his cell. (d. at 5-6). The housing unit whelPmna was housed and where he was
beaten was unsupervised during this time peritdl) (An officer foundDana in his bed,
unconscious, lying face down and bleeding at 07:56 aldh.a{ 6). At approximately
08:06 a.m., Dana received mediedtention for the first time. Id. at 8). Buckeye,
Arizona, Paramedics were called to the scand made the determination that Dapa
needed to be transported via helicopteSto Joseph’s Hospital in Phoenix, a Level|l
Trauma Unit. Kd). At 10:00 a.m., Dana was admitteal St. Joseph’s Hospital.ld()
Dana never regained conscioass following the beating.ld)) On July7, 2010, Dana
was removed from life support systems and dieldl. gt 9). The cause of death was
blunt force trauma to Dana’s headd.)

Plaintiffs are the Estate of Dana Seahti (the “Estate”) and Kini Seawright
Kini Seawright is the mother ddana. Plaintiffs originallyiled a complaint on June 30
2011. (Doc. 1). On October 12, 2011, Rieimfiled a First Ame&ded Complaint. (Doc.
19). On June 18, 2012, Plaintiffs filecetlsecond Amended Complaint at issue. (Doc.
53). Plaintiffs’ Second Amended Complai(the “Complaint”) brought this action
against various Defendants including, the StditArizona, Charles L. Ryan, the Director
of the ADOC, and individual Corrections Qf#irs that were on duiy Housing Unit 2-D
Run when Dana was beatend.(at 1). In the ComplainRlaintiffs allege five counts
against Defendants.Id( at 9-22). Defendants fileddghpending Motion to Dismiss on
August 7, 2012. (Doc. 63).

Il.  DISCUSSION
In Defendants’ Motion to Dismiss, Bandant Charles L. Ryan (“Ryan”) ha

192)

moved to dismiss Plaintiffs’ alms against him in the Conaint under Federal Rule of

Civil Procedure 12(b), for faihe to sufficiently plead a cage of action against Ryan.
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(Doc. 63 at 1). Additionally, Defendants hanmved to dismiss Rintiffs’ claims for
punitive damages for state law claims, Pl&fisiticlaims for painand suffering under 42
U.S.C. 8§ 1983 (“8 1983"), th&state’'s claim for tort or statutory damages, and
Estate’s ability to maintain any claindsie to lack of representationd.(at 11-15).

The Court may dismiss a complaint forldee to state a claim under Federal Ru

of Civil Procedure 12(b)(6) for two reasons:la¢k of a cognizable legal theory and 2)

insufficient facts alleged under a cognizable legal thedwlistreri v. Pacifica Police
Dep’t, 901 F.2d 696,90 (9th Cir. 1990).

To survive a 12(b)(6) motiofor failure to state a clai, a complaint must meef

the requirements of Federal Rule of Cifitocedure 8(a)(2). Rule 8(a)(2) requires
“short and plain statement of the claim shayvthat the pleader isntitled to relief,” so

that the defendant has “fair notice of what th . claim is and the grounds upon which
rests.” Bell Atlantic Corp. v. Twomb]y550 U.S. 544, 555 (2007)(quotir@onley v.

Gibson 355 U.S. 41, 47 (1957)).

Although a complaint attaekl for failure to state elaim does not need detailed

factual allegations, the pleader’s obligatitsn provide the grounds for relief require

he

le

it

[72)

“more than labels and conclusions, and a fdaic recitation of the elements of a cause

of action will not do.” Twombly 550 U.S. at 555 fternal citations omitted). The factual

allegations of the complaint must be stifnt to raise a right to relief above
speculative levelld. Rule 8(a)(2) “requires a ‘showingather than a blanket assertiorn
of entitlement to relief. Without some factudegation in the complainit is hard to see
how a claimant could satisfy the requiremehfproviding not only ‘fair notice’ of the
nature of the claim, but also @unds’ on which the claim restsld. (citing 5 C. Wright
& A. Miller, Federal Practice and Proage 81202, pp. 94-98d ed. 2004)).

Rule 8's pleading standard demandsrenthan “an unadoged, the defendant-
unlawfully-harmed-me accusation.Ashcroft v. Igbal 556 U.S. 662, 678 (2009)(citing
Twombly 550 U.S. at 555). A complaint thdfers nothing more than naked assertio

will not suffice. Tosurvive a motion to @miss, a complaint nsti contain sufficient
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factual matter, which, if accepted as true, statetaim to relief that is “plausible on it$

face.” Igbal, 556 U.S. at 678. Facial plausibiligxists if the pleader pleads factua
content that allows the coud draw the reasonable inference that the defendant is li
for the misconduct allegedd. Plausibility does not equgbrobability,” but plausibility
requires more than a shgawssibility that a defendant acted unlawfulli. “Where a
complaint pleads facts that araerely consistent’ with a dendant’s liability, it ‘stops
short of the line between possibility and plausibility of entitlement to religél.”(citing
Twombly 550 U.S. at 557).

In deciding a motion to dismiss underl&ud.2(b)(6), a court must construe th
facts alleged in the complaim the light most favorable tthe drafter of the complaint
and the court must accept all well-pleddfactual allegations as trueésee Shwarz v.
United States234 F.3d 428, 435 (9th Cir. 2000). maheless, courts do not have |
accept as true a legal conclusiauched as a factual allegatioRapasan v. Allain478
U.S. 265, 286 (1986).

A. Representation for the Estate

The Court initially addresseDefendants’ motion to disss the Estate’s claims
because no personal representatr the Estate has beenpamted. Defendants argug

that Plaintiffs’ Second AmendeComplaint should be disssed because Kini Seawrigh

has not been appointed the personal reptates for the Estate and therefore cannot

maintain any claims on behalf of the Heta (Doc. 63 at 11). In their Respons
Plaintiffs argued that Kini Seawright walukoon be formally appointed as a persor
representative of the Estate, and request€tuzt allow the Estate to move forward wit
its claims. (Doc. 68 at 5). In their Rep@efendants stated that if Kini Seawright w4
properly appointed as the personal repregame then Defendants would withdraw thi
argument from their Motion to Dismiss. (Doc. 69 at 8).

On November 6, 2012, Plaintiffs fdea Notice of Appointrant with the Court
showing that Kini Seawright kdabeen appointed the persorgbresentative of the Estat

by the Maricopa County Superior Court. (D@®). Accordingly, the Court denies thi
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part of Defendants’ Motion to Bimiss because it is moot.
B. § 1983 Claims Against Diendant Ryan

Next Defendants argue that the Court sti@lismiss the two claims against Ryan.

(Doc. 63 at 4). Plairffs have made two § 1983aims against Ryan in Counts One af
Two of the Complaint. (Doc. 53 at 9, 12%ection 1983 is not source of substantive
rights on its own.Graham v. Connqr490 U.S. 386, 393 (1989). Section 1983 “merg
provides ‘a method fowindicating federal rights elsewhere conferred.ld. at 394
(quotingBaker v. McCollan443 U.S. 137, 144, n. 39719)). “To make out a cause o
action under section 1983, plaffs must plead that (1) the defendants acting under cq
of state law (2) deprived plaintiffs aights secured by the Constitution or feder
statutes.” Gibson v. United State381 F.2d 1334, 133®th Cir. 1986) (citingSmith v.
Cremins 308 F.2d 187, 190 (9th Cir. 1962)). “Thuest inquiry in a1y 8 1983 suit” is “to
isolate the precise constitutional violatiorttwwhich [the defendant] is chargedBaker,
443 U.S. at 140.

1. CountOne

Count One alleges all individual Defemdis, including Ryan, violated 8§ 1983 by
depriving Dana of his Consttional rights under the Fourémd Eighth Amendments by
deliberate indifference to Dana’s health, safand medical needs through their policie
practices, and procedures. o® 53 at 9-12). Plaintiffs have fulfilled their firs
requirement for a 8§ 1983 claim against Rygmalleging that Ryan was acting under th
color of state law as the Director of ADOC. (Doc. 53 at 2, 9).

The Court must now determine if Plaintitiewve alleged enough “factual matter
to show that Ryan “plaudyd’ deprived Dana of his Constitutional rights guaranteed
the Fourth and Eighth AmendmentSeelgbal, 556 U.S. at 678. Plaintiffs argue tha
Dana had the right to be free from cruetlainusual punishment and free from excess
force by or authorized by poéoofficers. (Doc. 53 at 114[l). The Eighth Amendment
protects against cruehd unusual punishmengeelU.S. Const. amendIll. The Fourth

Amendment protects arrestees and pretrialigets against the use of excessive force

-5-
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or authorized by police officersSee Graham490 U.S. at 395.

In Graham v. Connerthe Supreme Court establisha timeline, from prior to
arrest through conviction, for the proper constitutional analysis of claims of exce
force. Id. at 395 n. 10. “After conviction, ¢hEighth Amendment ‘serves as the prima
source of substantive protection . . . in cases where the deliberate use of force
challenged as excessigad unjustified.” Id. (quotingWhitley v. Albers475 U.S. 312,
327 (1986)).

Dana was neither an arrestee nor a pretiéghinee at the time of the allegation
in Counts One. Dana’s claims arose alftisrconviction. Consequently, the Court mu
dismiss Plaintiffs’ Fourth Amendment claim Count One for failte to state a claim
upon which relief can be granted.

Turning to Plaintiffs’ other claims irCount One, “the treatment a prisong
receives in prison and the conditions undercWte is confined are subject to scrutin
under the Eighth AmendmentFarmer v. Brennan511 U.S. 825, 832-33 (1994) (citing
Helling v. McKinney 509 U.S. 25, 31 (1993)). Tle&ghth Amendmenimposes “duties
on [prison] officials, who must providdumane conditions of confinement; priso
officials must ensure that nmates receive adequate food, clothing, shelter, and med
care, and must ‘take reasonable measuregidmantee the safety of the inmatesld.
(quotingHudson v. Palmerd68 U.S. 517, 526-527 (1984))n particular, as the lower
courts have uniformly held, arad we have assumed, ‘prisofiicials have a duty . . . to

protect prisoners from violence tite hands of other prisoners.Td. (quotingCortes—

5SIVE
M
S

S
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Quinones v. Jimenez—Nettleshg®2 F.2d 556, 558 (1st Cir. 1988), cert. denied, 488

U.S. 823 (1988)).

It is not, however, every injurguffered by one prisoner at
the hands of another that traaisis into congutional liability
for prison officialsresponsible for the gtim’s safety. Our
cases have held that a prisofficial violates the Eighth
Amendment only when two requirements are met. First, the
deprivation alleged must be, objectively, sufficiently serious, a
prison official’s act or omissiomust result in the denial of the

-6 -
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minimal civilized measure of E's necessities. For a claim
(like the one here) based onfalure to prevent harm, the
inmate must show that he is incarcerated under conditions
posing a substantial risk of serious harm.

The second requirement fols from the principle that
only the unnecessary and wantafliction of pain implicates
the Eighth Amendment. Tuiolate the Cruel and Unusual
Punishments Clause, a prison offl must have a sufficiently
culpable state of mind. In pas-conditions cases that state of
mind is one of deliberate indifference to inmate health or
safety.

Id. at 834 (internal quotatiorand citations omitted).

Accordingly, Plaintiffs must objectivelghow that Ryan’s actions deprived Dar
of something “sufficiently serious.”"SeeThomas v. Pondei611 F.3d 1144, 1150 (9th
Cir. 2010) (quotindg-armer, 511 U.S. at 834). The faatkearly show Dana was killed by,
a savage attack at the hands of other inmatesintiffs allegethis was the result of
Ryan’s actions. (Doc. 53 at 11). The Cduntls this more thaqualifies as sufficiently
serious.

Plaintiffs, however, must “make aulgective showing that the deprivatio
occurred with deliberate indifferente [Dana’s] health or safety. Thomas 611 F.3d at
1150 (quoting-oster v. Runne|$54 F.3d 807 (9th Cir. 2009 This subjective showing
is done by proving Ryan Hahe requisite culpable state of mind. As Ha@mer Court
explained, that state of mind proven by showing Ryan waleliberately indifferent to
Dana’s health and safety.

Plaintiffs have made the claim that &ywas deliberately indifferent to Dana’

safety. (Doc. 53 at 9). But Plaintiffs mugive “more than labels and conclusions|

Twombly 550 U.S. at 555. IRarmer, the Supreme Court established a test for delibel
indifference in order to determine if a s official had violatedan inmate’s rights
under the Eighth Amendment. The Supreme Court explained that,

a prison official cannot beotind liable under the Eighth
Amendment for denying an inmate humane conditions of

-7 -
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confinement unless the officiddnows of and disregards an
excessive risk to inmate heatihsafety; the official must both

be aware of facts from which the inference could be drawn
that a substantial risk of serioharm exists, and he must also
draw the inference. . . . But afficial’s failure to alleviate a
significant risk that he shouldave perceived but did not,
while no cause for commendation, cannot under our cases be
condemned as the infliction of punishment.

Farmer, 511 U.S. at 837.
In applying this explanation frofarmer, the Ninth Circuit Cart of Appeals has

employed a two part inquiry to determineliderate indifference. As the Court of
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Appeals explained,

First, the inmate must show that the prison officials were
aware of a “substantial risk of serious harm” to an inmate’s
health or safety.Farmer, 511 U.S. at 837. This part of our
inquiry may be satisfied if the inmate shows that the risk
posed by the deprivation is obviousSee id at 842 (“[A]
factfinder may conclude thaa prison official knew of a
substantial risk [to a prisoner’s d&é] from the very fact that
the risk was obvious.”). Seconthe inmate mst show that
the prison officials had no “reanable” justification for the
deprivation, in spite of that risk.See id at 844 (“[P]rison
officials who actually knew of substantial risk to inmate
health or safety may be dod free from liability if they
responded reasonably.”).

Thomas 611 F.3d at 1150-51 btnotes omitted). Consequly, the Court looks to

whether Plaintiffs alleged facts to show Ryan was subjectively aware of the subst

risk of serious harm to Dana on the mornaigluly 3, 2010. If Ryan was aware of the

substantial risk, the Court withen look to whether Ryamad a reasonable justificatiof

for not acting to mitigate that risk.

Defendants argue that Plaintiffs’ Secaltiended Complaint alleges no facts th
address any issues concerning Ryan’sbdedite indifference to inmate on inmatf
violence. (Doc. 63 at 5). Plaintiffs deeobne sentence in their Response to show

how their Second Amended Complaint gs facts that Ryan was deliberate

-8-
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indifferent. Plaintiffs merely state, tfi8econd Amended Complaint alleges seven pa

and fifty (50) paragramps solely devoted tspecific allegations dRyan’s knowledge of an

deliberate indifference to the unconstitutior&kts committed by histaff against ASPC
inmates’ (Doc. 68 at 3) (emphasis in originalY.he rest of Plaintiffs’ Response to thi
iIssue is devoted to proving that deliberatdifference is the test to determine if

supervisor is liable for violating th@onstitutional rights of an inmateld( at 3-5). On

this point the Court agrees with Plaintiffs—iblerate indifference is the test. The centr
guestion, however, is how ldmerate indifference is determined and whether t
allegations against Ryan filltthis determination.

The Supreme Court and the Ninth CirdDdurt of Appeals clearly explained hoy

deliberate indifference is determinediarmerandThomas Consequently, the Court i$

left to cull Plaintiffs’ “severpages and fifty (50) paragraghs allegations to determine
if Plaintiffs have shown Ryan was aware o $ubstantial risk of s@us harm to Dana.

Plaintiffs “may establish [Ran’s] awareness by reliance on any relevant evident

Farmer, 511 U.S. at 848. But, &htiffs must demonstrateahRyan was plausibly aware

of a substantial risk to Darsand not just possibly aware.
Viewing the allegations in the light mostvorable to Plaintiffs, Plaintiffs fail to

state a single fact establishititat Ryan was aware of a substantial risk of serious h;

to Dana on the morning of JuBy 2010. Plaintiffs’ statemenf facts begins on page 4 of

the Second Amended Complairillegations 20-57 are pertineto all Plaintiffs’ claims
for relief. (Doc. 53 at 4).Not a single one of these all¢igas mentions Ryan or could
be construed to imply that Ryan was awefrevhat was happening at ASPC-Lewis. N
do any of these allegations show that Ryations or deprivations made substant
risks of serious harm tDana obvious to Ryan.
Plaintiffs include Ryan in Coun®ne of their claims for relief. Id. at 9).

Allegations 58-69 support Count One. Howe\the allegations that concern Ryan he
are nothing more than a serigsconclusory statements angpeated accusations again

him. Even the parts that mention Ryanname, allegations 60, 684, 65, and 68, are

-9-
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conclusions couched as factudlegations with respect tRyan. By way of example,
Plaintiffs’ allegations include statemeritke, “all individual Defendants herein, . .

RYAN, . . . demonstrated deliberate indifferenc . through their policies, practices, and

” 13 m

procedures, including,” “[klJnowing in advance of the planned ‘beat down,” and
“[flailing to properly train COs . . .” Ifl. at 9-10 1 60). Further, &Htiffs claim, “official
policies, procedures, longstanding custoand practices of Defendants RYAN . . .|,
evinced a deliberate indifference to ciosional rights. This indifference wag

manifested by the failure to change, correot revoke or rescind said policies

procedures, customs and praeti before DANA was beaten and left for deadd: &t 12
1 68). These are conclusions. These are rettifgp facts that suf@iently allege that
Ryan plausibly deprived Dardd his constitutional rights.

Plaintiffs allege three different timesn allegations 60, 62, and 67, that
Defendants knew the beating was going to falkee and allowed it to happen but make
no allegation that Ryan himself knew, who tbidh, or how he came by the information.
None of these allegations can be reashnafiiended to implythat Ryan, himself,
actually knew the beating wasigg to take place. Further, these allegations aga|nst
Ryan, that he knew of the beat down, are clearly contradisteallegation 22, where
Plaintiffs stateonly “ADC Corrections Officers and thesupervisor working in the Stinet
Unit . . . were informed and knew that Damas going to get a ‘beat-down’ the morning

of July 3, 2010.” Id. at 4 § 22). There is no mention ofdRyin this factual allegation.

—+

Plaintiffs do allege that Defendantsglinding Ryan were deliberately indifferen
for failing to adequately staff all hoag units and collapsg the units. Id. at 10 § 60).
Plaintiffs, however, have not shown that @yknew of this deprivation or that a
substantial risk of serious harm was oiowd have been obvious to Ryan by thjs
deprivation. These deficiencies are indicatef the rest of the allegations Plaintiffs
made in Count One.

Given the totality of the allegations @ount One, Plaintiffs have not made the

first claim for relief againsRyan, that he violated DasaEighth Amendment rights,

-10 -
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plausible on its face. Therefore, f@eurt dismisses Count One against Ryan.
2. CountTwo
Count Two alleges Ryan, among other sujsers, violated § 1983 by breachin
his duty of “Supervisor Respsibility” and violating the rights of inmates under his car
guaranteed by the Fourth andufteenth Amendments. (D063 at 12-19). Plaintiffs
allege Ryan acted with deliberate indiffereioethe health and safety of inmates at ;

the jails he supervised in violati of their constitutional rights.Id, at 13). Count Two is

(=]

Al

expressly based on Ryan’s alldgaolation of inmates’ rights secured by the Fourth and

Fourteenth AmendmentgDoc. 53 at 13 | 71).

Plaintiffs have not expined what part of the kEah Amendment Ryan has
allegedly violated in Count Two. In alyzing Plaintiffs’ claim, the only possiblg
application of the Fourth Amendment the Gasges is the protechioagainst the use of

excessive force by or authceix by police officers, the sanwaim Plaintiffs made in

Count One. “In addressing an excesdiorce claim brought under 8 1983, analysis

begins by identifying the specific constitnal right allegedly infringed by the
challenged application of force.Graham 490 U.S. at 394 (citin@aker, 443 U.S. at
140). However, as the Court explaineds tRourth Amendment protection is for fre
citizens in the process of arrest from theessive use of force by government acto
Seeid. at 395 n. 10. Dana and the inmates atcénter of Plaintiffs’ claim in Count Twg
were not free citizens when the allegationsuned, they were carcerated. “Since
[neither Dana nor the inmates were] prettdatainee[s] at the time, Plaintiffs cannc
assert a Fourth Amendment claim, rather, this Eighth Amendment that is implicate
In excessive force claims by a convicted prisonébénnis v. Thurman959 F. Supp.
1253, 1264 n. 1 (C.D. Cal. 1997) (citi®raham 490 U.S. at 393-95 n. 10). Plaintiff

have not alleged Ryan violated the Eiglimendment rights of inmates in Count Twg.

Accordingly, the Court dismbses Plaintiffs’ Fourth Amendent claim agaist Ryan in
Count Two for failure to state claim upon which relief can lgganted. The Court is left]

with determining if Ryan wlated the Fourteenth Amenénmnt rights of inmates.

-11 -
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Similar to Plaintiffs’ Fouth Amendment claim, Plairits have not explained how
the Fourteenth Amendment was violated Ryan in Count Two. The Fourteent
Amendment guarantees more than a single tigitthe Court can automatically look t
in this case. Pertinent to this case, “[t[keipreme] Court has held that the Fourteer
Amendment guarantees against infringenignthe States the liberties of .the Fourth
Amendment. . . , [and] the Eight Amendment’'s prohibitiorof cruel and unusual
punishments, . . ."Pointer v. Texas380 U.S. 400, 411-12 (6S) (emphasis added). In

addition, the Due Process Clause of Hmirteenth Amendmerguarantees additiona

rights under substantive due process. Thishere the Fourteenth Amendment prote¢

individuals from “arbitrary action of government” andtonduct that “shocks the
conscience.” County of Sacramento v. LewiS23 U.S. 833, 846 (1998) (interng
citations omitted).

Plaintiffs have not explained in theédecond Amended Complaint, nor in the
Reply, which analysis they want the Cototapply. For a § 1983 claim, the specif
constitutional right allegedly fringed must be identifiedSeeGraham 490 U.S. at 394
(citing Baker, 443 U.S. at 140). “Dismissal can based on the lack of a cognizab
legal theory or the absence sifficient facts alleged under a cognizable legal theor
Balistreri v. Pacifica Police Dep/t901 F.2d 696, 699 {® Cir. 1990) (quotingRobertson
v. Dean Witter Reynolds, In@49 F.2d 53633-534 (9th Cir. 1984)).

By the wording of Count Two, where dittiffs state “[t]his action is brought
pursuant to 42 U.S.C. § 1983dathe Fourth and Fourteerdmendments . . . ,” it would
appear that Plaintiffs are alleging Ryaiolated inmate’s Fourth Amendment right
guaranteed by the Fourteenth Amendment. (B8cat 13 § 71). If this in fact is whal
Plaintiffs intended to plea@ds explained by the Court, the Fourteenth Amendment cl
against Ryan should be dismissed beeatl® Fourth Amendment does not apply
Count Two.

If Plaintiffs intended for thir claim to be under the kstantive due process right

guaranteed by the Fourteenth Amendmenty tlaim did not giveDefendant fair notice
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of what the claim was and the grounds upon which it resgs Twomb|y550 U.S. at
555. This is evinced by the fact that notpaddressed substantive due process claim
their pleadings.

Consequently, the Court dismisses RI&s1claims against Ryan in Count Twq
for failure to state a claim upon which relief can be granted.

C. § 1983 Claims for Pain and Suffering

Related to Plaintiffs’ 8 1983 claims und€ounts One and Two, are Plaintiffs
claims to recover damages for Dana’s pretdgatin and suffering(Doc. 53 at 22  C).
Defendants contend that such damages cdrenotcovered by either Plaintiff under the
§ 1983 claims. (Doc. 63 at 12).

1. Estate’s § 1983 Claim$Seeking Pain and Suffering

As one of the named Plaintiffs, Dan&state is seeking damages for Dana’s p

D

ir

Fa-

death pain and suffering. Afflirent judge in this Court has thoroughly addressed this

very issue. IrGotbaum v. City of Phoenig17 F.Supp.2d 878 ([Ariz. 2008), this Court
put 8 1983 in contéxand explained,

Section 1983 was enacted aftee Civil War to remedy
widespread violations of civil ghts in the South. The statute
creates a civil cause of amti for any person whose federal
rights have been deprived layperson acting under color of
law. 42 U.S.C. § 1983. ‘Ehstatute does not, however,
specify the remedies available such a person, nor does it
address whether the cause of action survives the death of the
injured person. Id. Congress instead has directed courts to
“turn to ‘the common law, amodified and changed by the
constitution and statutes of thelffim] State,” as long as these
are ‘not inconsistent with & Constitution and laws of the
United States.” Robertson v. Wegmana36 U.S. 584, 588,
98 S.Ct. 1991, 56 L.Ed.2d 554978) (quoting 42 U.S.C. §
1988). Courts thus look tdorum state statutes for the
remedies available der section 1983.l1d. at 589, 98 S.Ct.
1991. In doing so, howeverpurts must confirm that the
forum state remedies compavitth the Constitution and laws
of the United States. “Of p#cular importance is whether
application of state law ‘would baconsistent with the federal
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policy underlying the cause aftion under consideration”—
in this case, section 1983d. at 590, 98 S.Ct. 1991 (quoting
Johnson v. Ry. xess Agency, Inc421 U.S. 454, 465, 95
S.Ct. 1716, 44 L.Ed.2d 295 (1975)).

617 F. Supp. 2d at 882-83. The court Gotbaum found Arizona’s survival statute
A.R.S. 8§ 14-3110, was the stoclosely analogous stateMdo provide a remedy for a &
1983 claim by the decedent’s estatéd. at 883. Arizona’s survival statute bars |a
decedent’s estate from recovering éodecedent’s pain and sufferingeeA.R.S. § 14-
3110. The court was thensted with determining whethé\rizona’s survival statute

was consistent with the federal polienderlying 8 1983 and specifically whethe

=

damages for the decedent’s pre-death paih suffering were also barred in a § 1983
claim in Arizona. The court determined tld#mages for pre-death pain and suffering
should not be barred in a § 1983 claild. at 885.

Gotbaum acknowledged that the Supren@ourt and Ninth Circuit Court of
Appeals have not decided the question of Wwhet survival statute baring recovery for
the decedent’s pain armmliffering was consistent withéhHederal policy behind § 1983
Gotbaum 617 F.Supp.2d at 884However, the court irGotbaumrecognized that a
majority of federal cases had concluded ttidnen a violation of federal civil rights

results in death of the victim, state statutgsting the remedies of the victim's estat

D

and family members are not consisterith the purposes afection 1983.” Id. (citing
Berry v. Cityof Muskogeg900 F.2d 1489, 1499-1507 (10th Cir. 1998ass by Lewis v.
Wallenstein 769 F.2d 1173, 1187-90 (7th Cir. 1983%co v. Bloechle739 F.2d 239,
241-45 (6th Cir. 1984)Gilbaugh v. BalzerNo. Civ-99-1576-AS2001 WL 34041889, at
*5-7 (D.Or. June 7, 2001)arcia v. Whitehead961 F.Supp. 230, 232-33 (C.D. Ca.
1997);Guyton v. Phillips532 F.Supp. 1154, 1166 (N.D. Cal. 1981)).
Gotbaumreached the same conclusion asmiagority of other federal cases and
explained,

The legislative history of section 1983 makes clear that
“Congress intended signifant recompense when a
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constitutional violation caused the death of the victim. The
general legislative history ahe 1871 act m@s clear that
death was among the civil rights violations that Congress
intended to remedy.’Berry, 900 F.2d at 1501. . . . “[l]n both
Houses [of Congress], statemeafshe supporters of [section
1983] corroborated that Congress. intended to give a broad
remedy for violations of fedellg protected civil rights.”
Monell v. Dep’'t of Soc. Serys436 U.S. 658, 685, 98 S.Ct.
2018, 56 L.Ed.2d 611 (1978). . . . The Supreme Court has
noted that section 1983's “unique remedy make[s] it
appropriate to accord the statute ‘a sweep as broad as its
language.” Wilson v. Garcia471 U.S. 261, 272, 105 S.Ct.
1938, 85 L.Ed.2d54 (1985) (quotindgJnited States v. Price
383 U.S. 787, 80186 S.Ct. 1152, 1&.Ed.2d 267 (1966)),
superseded by statute on other grounds, 28 U.S.C. § 1658(a).

Most courts have concluded that state statutes limiting
civil remedies in cases whera constitutional violation has
caused death to the victim simpye not consistent with the
purposes of section 1983. Couave noted that state laws
“are not suitable to carry outdhfull effects itended for §
1983 cases ending in death oé Wictim; they are deficient in
some respects to punish the offensd3etry, 900 F.2d at
1506. Courts have also notdte incongruity of applying a
state law that woul@llow recovery for pain and suffering if
the victim survived tb assault, but not if the victim died as a
result of it. . . . Courts havalso noted the ever-changing
patchwork of state survival drwrongful dedt statutes and
the fact that adopting them will result in different section 1983
remedies in different stateand differences even within a
single state depending on the nature of the cases . ..

the Supreme Court has not addressed this question. The
Supreme Court did apply a statervival statute to a section
1983 claim in Robertson even though the state statute
eliminated the claim after thectim died for reasons unrelated

to the violation of his federaights. 436 U.S. at 590-94, 98
S.Ct. 1991. But the Supreme Cospecifically noted that its
decision was narrow and did noécessarily apply to cases
where the civil rights violation caused the death of the victim .

Id. at 884-85. The court then concluded thgjliven the broad intent of section 1983
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and particularly the facthat Congress sought to prdei an effective remedy fof
unconstitutional killings,” the Ariana survival statute’s elimaion of pain and suffering
damages in cases where death is alleged vmmittbntrary to the pposes of § 1983Id.
at 885.

In this case, Defendants argue that Arizersairvival statute is consistent with

1983’s goal of awarding compensation to gaety actually injured and that this Cou

should apply the survival statute as it starsring the Estate’s recovery for pre-death

pain and suffering. (Doc. 63 at 13). Defendants invite this Court to adopt the reag
used inVenerable v. City of Sacramentt85 F. Supp. 2d 1128133 (E.D. Cal. 2002),
andCardinal v. BushnoffNo. 06cv72, 2010 WL 1337489, (S.D. Cal. April 5, 2010)
(both courts holding that state law barringaavard of pre-death paand suffering to the
estate of a decedent was not inconsistatit & 8§ 1983 claim rad therefore state law
should be applied unchanged).

This Court finds the opinion iWenerable v. City ofacramentdoth logical and
convincing and the Court is iaded to agree with that opinion’s conclusion. Howe\
the Court is persuaded that when faced wiiis question, the Ninth Circuit Court o
Appeals will ultimately side witlihe result and reasoning @otbaumand a majority of
other federal courts. Accordingly, to remawmnsistent with the intent of § 1983, Dana
Estate should not be barredrfraecovering for Dana’s préeath pain and suffering by
applying A.R.S. 8§ 14-3110. Defendants’ Matito Dismiss the Esta’s § 1983 claims
for pain and suffering is denied.

2. Kini Seawright’'s § 1983 Claims Seeking Pain and Suffering

As the other named Plaintiff, Kini Seaghi is also seeking damages for Dang

pre-death pain and suffering on her tW§01983 claims (Counts One and Two).

Defendants argue that in orderbring this claim, Plainis must meet the requirement
to prove a substantive due process violatiod show that Defendants’ conduct “shoc
the conscience.” (Doc. 63 at 14). The Carénts this part oDefendants’ motion to

dismiss. However, the Court need notdamill not address Cfendants’ arguments
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because they completely misgtimark and are irrelevant why Kini Seawight cannot
seek damages for Dana’s pre-death paid smffering on her 8983 claims. Kini
Seawright, in her individual capacity &ana’s mother, cannot seek damages for |
son’s pre-death pain and suffering becaugensiist bring a wrongful death claim under
1983, not a survial claim.

As explained inGotbaum § 1983 merely “createsavil cause of action for any
person whose federal rights haveen deprived by a person agtiunder color of law.
The statute does not, howeveresiy the remedies available $soich a person, nor does
address whether the cause of action survihesdeath of the injured person.” 617 |
Supp. 2d at 882 (internal citations omitted). The remedies of a § 1983 claim and w
the cause of action survives the death efdecedent come fromaHaws of the forum
state, as long as these laws are consistéht the laws of the United States and tf
policy underlying § 19831d. at 883.

As discussed above, Arizona’s surviabtute, A.R.S. § 14-3110, is the mo
closely analogous state law toopide a remedy for a § 1983 clainy the decedent’s
estate However, the most closely analogatate law to provide a remedy for a § 19§
claim by the decedent’s parent is Arizomai®ngful death statet A.R.S. § 12-611.

A wrongful death claim and a survivalaah are separate claims arising from tt
same incidentBarragan v. Superio€ourt of Pima County470 P.2d 722724 (Ariz. Ct.

App. 1970) (holding that a claim under tBarvival statute permits recovery for the

wrong to the injured person, and the wrongfudttiestatute confines recovery to the lo
suffered by the beneficiaries)The survival statute providefor recovery of damages
sustained by the decedent from thmee of injury until his death.ld. The claim passes
from the decederib the personal representative, dretomes an asset of the estdte.

The purpose of the survival statute is fieevent the tortfeass liability from ceasing

upon the injured person’s deathlti. The survival statutéd.R.S. § 14-3110, does no
create a new claim, but rather allows the preas representative to enforce the deceder

claim. Id. While the survival statute explicitlpars recovery by the estate for th
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decedent’s pre-death pain and suffering, asugised above, to do Boa § 1983 claim
would be inconsistent wittihe intent of § 1983.

A wrongful death claim, on the otherrth is neither a continuation of thg
decedent’s claim, nor a contiation of the survival clen under A.R.S. § 14-3110d. A

wrongful death claim compensatstatutory beneficiaries fdheir injuries, such as loss

U

of companionship, as opposed to a siwaviglaim which compensates the decedent’s

estate.ld. The damages available in a wrongfehth action do not include damages f
injury to the decedentsuch as the decedent’s pain and suffering. “In an action
wrongful death, the jury shall give such d@yea as it deems faind with just reference
to the injury . . . to the suiving parties who may be entitled to recover.” A.R.S. § 1
613. In other words, thedamages are for the injuty the partybringing the wrongful
death claim, such as a parent.

Consequently, the damages Kini Seawrggdks must be forjury to her, not for
injury to her son. Dana’s @rdeath pain and suffering & injury to him, properly
sought here by Dana’s estateder 8 1983. Dana’s mothemeet also seek damages fd

Dana’s pain and suffering on her wroualgideath claim under 8983. Therefore,

Defendants’ Motion to Dismiss Kini Seaght's § 1983 claims for Dana’s pain and

suffering is granted.

D. Estate’s Claim for Tat and Statutory Damages

Defendants argue that the Estate’s cléamtort and statutory damages should |
dismissed because they are remtoverable. (Doc. 63 at 14 The Estate demands relig
in the form of lost wages, income, medieapenses and all other economic losses, &
general damages. (Doc. 53 at 22 | B-@)aintiffs concede thahe “Estate does not
have state law/gross negligence claims dsed.” (Doc. 68 at 7). Accordingly, th
Court grants Defendants’ Motion to Dismis® thstate’s claims for tort and statutor
damages.

E. Punitive Damages for State Law Claims

Defendants argue that punitive damagesnoa be awarded agst the State of
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Arizona under a state law claim. (Do83 at 14-15) (citing A.R.S. § 12-820.04).

Plaintiffs seek punitive damageinder their state law clainagainst the State of Arizona

in Counts Three, Four, andvéi (Doc. 53 at 19-22).Plaintiffs concede Defendants

argument and admit that punitidamages are not available agaihg State. (Doc. 68 af
7). Therefore, the Court graritefendants’ Motion to Disms the Plaintiffs’ claims for
punitive damages against the State of éma in Counts Three, Four, and Five.
.  CONCLUSION

Based on the foregoing,

IT IS ORDERED Defendants’ Motion to Dismiss granted in part and denied if
part. (Doc. 63). Specifically, the Court demiDefendants’ motion to dismiss all § 198
claims against all Defendants because nogmaisrepresentative for the Estate has be
appointed. The Court grants Defendamtsition to dismiss Count One and Count TW
against Defendant Charles L. Ryan. The €denies Defendants’ motion to dismiss th
Estate’s § 1983 claims fgrain and suffering. The Couwgtants Defendants’ motion tg
dismiss Kini Seawright's 8 1983 clainfer pain and suffering. The Court grant
Defendants’ motion to dismiss the Estate’srol&or tort and statutgrdamages. Finally,
the Court grants Defendants’ motion to dissnpunitive damages against the State
Arizona on Counts Thre&our, and Five.

Dated this 6th day of February, 2013.

o>

y James A. Teilbor% /
United States District Judge
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