Shoemaker v. Lincoln National Life Insurance Company Doc. 45

1{woO

2

3

4

5

6 IN THE UNITED STATES DISTRICT COURT

! DISTRICT OF ARIZONA

8

9
10 |Lester Shoemaker, a married person

Plaintiff, CV 11-1368-PHX-JAT
11
12 [V ORDER
13 [ Lincoln National Life Insurance Co., a
foreign insurer,

14 Defendant.
15
16
17 Pending before the Court is Defeamd Lincoln National Life Insurange
18 | Company’s Motion for Summary Judgment (tihdotion”). (Doc. 32). Defendant hgs

[EEN
O

also filed a Statement of Facts and exhibitdrwhe Court. (Doc33). Plaintiff Lester

N
o

Shoemaker has filed a Response (Doc. 38) @ Statement of Facts and exhibits (Doc.

21 | 36). Finally, Defendant has filed a Reply (Doc. 41).

22 | 1. BACKGROUND

23 In 1982, Plaintiff obtained at least fotegrm life insurance policies (the “1982

24 | Policies”) from Defendant (knowat that time as Americauardian Life Assurance

25 | Company). (Doc. 36 at 1). Years later, Plaffdecided to convert his term life

26 1 Defendant Lincoln National Life Insutee Company assumed administration| of

o7 | Plaintiff's life insurance policies in 200 from Jefferson Pilot, who had assumed
administration of Plaintiff's life insurancpolicies from the origial issuing insurance

og | company, American GuardianfeiAssurance Company. (Ddg3 at 17 1 46). For the

sake of clarity the Court will refer to all three as “Defendant.”
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insurance policies ta form of permanent life insuranceld.(at 2). Plaintiff consulte
with insurance agentdger Holt about converting his 1982 Policiekd.)(

Plaintiff's 1982 Policies contained ride that potentiallywaived the annug
premiums that Plaintiff oweBefendant (the “Waivers”).Id. at 3);see alsqDoc. 36-1 at

87). The Waivers stipulated that in theeet Plaintiff became totally disabled th

Defendant would waive the payment of premiumsthe 1982 Policies. (Doc. 36 at 3).

In making the conversion, Plaintiff wanted tesare that the Waivers would also be in
new converted policies. Id.) Plaintiff was assured by Mr. Holt that the new polic

would contain the same Waiverdd.

en

his

es

In 1986, while living in Pennsylvania and under the direction of Mr. Holt, a

Pennsylvania based insuranceisig Plaintiff completed an pfication for and was issue
a Flexible Premium Agdstable Life Insurance Contract by Defendant, Policy nur
19782AG (the “1986 Policy”). (Bc. 33 at 1-2). In 1987,ithh Mr. Holt's help, Plaintiff

completed another application for and wssued another Flexibleremium Adjustable

Life Insurance Contract by Defendant, Polioymber 197783AG (th€l987 Policy) (the
1986 Policy and 1987 Poljiare collectively referred to dise “Policies”) (the applicatio
for the 1986 Policy andpplication for the 198Policy are collectively referred to as t
“Contracts”). (d. at 2). The Contracts contain aloice of law provisions.Id. at 2-3 11|
3, 6).

After signing the Contracts, Plaintifflaims he does not remember receiv
copies of the actual Policies. (Doc. 364af 16). However, Plaiiff admitted in his
deposition that he was “sure that” he receicegies of the Poliels after he purchase
them. (Doc. 33-1 at 58). The Policies stai thlaintiff had twenty days to review t
Policies and that in that time they couldre&urned for any reasand Defendant woul
treat the Policies as if théyad never been issuedd.(at 2, 30). Plaitff did not return
the Policies within théwenty day period. (Bc. 33 at 3 1 9).

A. How the Policies Functioned

As Defendant explains, Flexible PremmuAdjustable Life Insurance policie

d

nber

174

—

he

ing

od

U7

-2-



© 00 N oo o b~ w N P

N NN NN DNNNNDNRR R B R B R B B
©® N o 00 A W N EFP O © 0 N O 00 M W N B O

function differently than Plairif's 1982 Term policies in sigficant ways. (Doc. 32 3
3). First, the policy holdedoes not pay a set amount @memiums determined by th
insurer, instead, the insured ynehoose the frequency of tipeemiums and the amour
(Id.) Second, the Policies generate casluevdbased upon, among other things,
premiums the insured pays and the interest earned by the pdlicy. The accumulate
value of the policy is called the Net Cash \&ahnd the policy will rema in force for as
long as the Net Cash Valug sufficient to cover the mé month’s insurance charges
namely, the monthly expense deductions, migntost of insurance, and modal premi
for any and all riders the insured has the policy (“Insurance Charges”).Id.)

Therefore, the amount of the premiums chogrihe insured must be sufficient to 3§

enough to the Net Cash Valuedover the Insurance Charges &eep the policy in force.

The Insurance Charge-specifically the cost of surance—varies by the gend
age, and risk class (e.g. smoker vs. non-smakethe insured andis such, will increas
as the insured gets oldend.] If the Insurance Charges anereasing as the insured g¢

older and the interest earned by the polatglar is performing poorly; the planng

premiums originally selectedy the policyholder may becomesufficient to cover the

Insurance Charges ancetNet Cash Value will based to pay for #Insurance Charge
as a result the Net CaSalue will decline. [d. at 3-4).
With Flexible Premium Life Insurangeolicies, like the ones at issue here,

policyholder designates a “planned premiuamhount which is part of the amount t

policyholder plans to pay towar#eeping the policy in force.Id. at 4). Plaintiff made

this designation by filling oua Supplement to Applicatiofor Flexible Premium Life
Insurance for each Policy (tfi8upplements”). (Doc. 33-at 28, 50). The Supplemer
state what the total annual prems are that Plaintiff willowe to keep the Policies

force, assuming this amount and the irgerearned by the Policies will cover t
Insurance Chargesld() Plaintiff signed the Supplemeraad also admitted them into t
record as exhibits in this caséoc. 36-1 at 99, 101).

The Supplement to the 1986 Policy stated the first year annual premium is t
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“minimum including disabilitypremium waiver” (written by had). (Doc. 33-1 at 28).

Above the handwritten words “minimum including digi&p premium waiver” are

handwritten numbers showing ethmathematical calculationf the first year annue

premium. [d.) These numbers read “3873.50 + 174.31 = 4071.8f)) On the next

line it says “Planned annual premium thereafter” is “$ Same” (“Same” written by H
(Id.) Accordingly, the total annual premiuRlaintiff planned onowing for the 1986
Policy was $4,071.81. (Doc. 33 at 5 § 15).isTdmount appears to be the sum of: 1)
planned premium that Plaintiff selectéde. $3,873.50), which was the “minimu
premium” Plaintiff could selectiqd. at 4 1 12); and 2) thenaual premium of including
“disability premium waiver” in Plaintiff’'s 198®olicy (i.e. $174.31) shuld Plaintiff later
become disabledSee(Doc. 33-1 at 28).

The Supplement tthe 1987 Policy is similar. ThiSupplement also states fit
year annual premium is the “minimum incing disability premiumwaiver” (written by
hand). (Doc. 33-1 at 50). Immediateiollowing the handwtten words “minimum
including disability premium waer” there is amarrow to handwritte numbers showin
the mathematical calculation ofettiirst year annual premiumlid() These numbers rea
“1671.50 + 75.22 = 1746.72.”1d.) On the next line it says “Planned annual prem
thereafter” is “$ Same” (“Same” written by hand)ld.] Accordingly, the total annuz
premium Plaintiff planned on owing for ti®87 Policy was $1,746.72. (Doc. 33 at

16). This amount appears to be the sum of: 1) the planned premium that Plaintiff g

(i.e. $1,671.50), which was the “minimum” Plaintiff could selédt &t 4 § 12); and 2) the

annual premium of including ‘@isability premium waver” in Plaintiff's 1987 Policy (i.e
$75.22) should Plaintiff later become disabl&ke(Doc. 33-1 at 50).
Because the Policies provide for flebalpremiums, however, a policyholder dc

not need to pay the “planngulemium” at every premium terval and the Policies wi

remain in force for akbng as the Net Cash Value of ed@blicy is sufficient to cover the

Insurance Charges on the monthly a&tion date. (Doc. 32 at 4).

The Policies provide foa 60-day “Grace Period” during which time

and).
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policyholder may keep the Pojidn force by paying suffie@nt additional premiums t
keep the Net Cash Value greater thae thext monthly Insurance Charges.d.X

Defendant sends a “grace notice” to the polaigter at least 30 days prior to the end

the grace period.ld.) The “grace notice” advised tipelicyholder: (1) tlat the policy has

entered the “grace period” and (2) the amawedded to keep thmolicy in force. (d.)

The 1986 and 1987 Polisdoth contained “Disabilitimonthly Income Benefit’
riders (the “Riders”) which furioned similar to the Waivers iRlaintiff's 1982 Policies
Compare(Doc. 33-1 at 19, 44)yith (Doc. 36-1 at 87). However, unbeknownst to
Holt and therefore unexplained to Plaintitie Riders differed from the 1982 Waivers
key ways. (Doc. 36 at 5 $8). While the 1982 Waiver“waive[d] the payment g
premiums under [the] policy” in the event tR&intiff became disabled (Doc. 36-1 at 8

the Riders in the Policies explicitly stat&kfendant oryl “agreed to pay a month

income” in the event Defendaiécame disabled and “theypaent of the monthly incomg

by [Defendant] will be an amount selectedthg Insured.” (Doc. 33-1 at 19, 44). T
“monthly income” that Plaitiff selected pursuant to the Riders was $322.75

$3,873.00 annually) for the &8 Policy (Doc. 33-1 at 94and $139.33 (i.e. $1,671.¢
annually) for the 1987 PolicfDoc. 33-1 at 32) (the Policies refer to these amoun
“monthly disability benefit[s]). It appears these “monthlycome” amounts, or “monthl
disability benefit” amounts, would be appligal the total annual pmiums that Plaintifi
owed Defendant for the Policies, which wouldritbe added to the Net Cash Value of

Policies.

Unlike the 1982 Pies, the 1986 and 1987 Paés did not contain premium

disability waivers, i.e. waers of the total premiums ithe event the insured becai
disabled, contrary to what Plaintiff wase&eng in the Policies ahwhat Mr. Holt told
Plaintiff he was receiving. The Ridersever use the term “waiver,” never discl
waivers, nor do they agree twaive any part of premiums The only time the tern
“premiums” is used in the Riders is whehey state, “[t]his Rider is issued

consideration of the applitan for the policy and this Her, and the payment of t}
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premiums for this Rider.” Id. at 19, 44). While not addressed by the parties,
sentence explains the entire cost of the tombahpremiums Plaintiff agreed to pay in {
Supplements.See(id. at 28, 50). As explained inglSupplements, handwriting fills

the blank next to “First gar annual premium” and say®inimum including disability,
premium waiver.” The “minimum” was the aunt Plaintiff chose to pay for his plann
premiums. The “disability prelmim waiver” was not a premm waiver in the event g
disability at all, it was the cost of thegonium for the RidersThis amount was $174.3
for the Rider in the 1986 Roy and $75.22 fothe Rider in the 1987 Policyld() These
premiums for the Riders addealthe selected planned premmsi equaled the total annu
premiums that Plaintiff owed Defendant in st year and annually after the first ye

for the Policie<.

The annual amounts of “monthly income”esgtked by Plaintiff inthe Riders (the

“Annual Disability Benefit”), that Defendantvould pay in the event Plaintiff becar

disabled, were very close to the amounts Rféselected for his @inned premiums in the

Supplements. In the 1986 IRy, Plaintiff selected a “mnthly income” under the 198
Rider that annually equaled $3,873.00 &35 per month) and &htiff selected &
planned premium of $3,873.%0 the 1986 SupplementCompare(id. at 94),with (id. at
28). In the 1987 Policy, Plaiff selected a “monthly income” under the 1987 Rider
annually equaled $1,671.96 ($139 per month) and Plaintiff selected a planned pren
of $1,671.50 in the 1987 Supplementompare(id. at 32),with (id. at 50). Plaintiff
mistakenly believed that because he selea@edAnnual Disability Benefit under th
Riders that almost coveredettplanned premiums he also selected, that in the eve
became disabled his Annual dability Benefits from the Rers would cover his tot:
annual premiums for the Policies and he wloo¢ left owing Defendant nothing for t

Policies. (Doc. 36 at 5 1 23).

2 On the line after “First year annualepnium” it says “Planed annual premiun

thereafter” and following thait says “$ Same” where @ne” is written by hand.

Accordingly, whoever filled out the fornelearly intended for the “Planned anni
premium” after the first year to alsqueal the “minimum inelding disability premiun
waiver.” See(Doc. 33-1 at 28, 50).
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It appears Plaintiff did not account for tfaet that his selected Annual Disability

Benefits under the Riders ($3,873.00da$l1,671.96 for the 1986 and 1987 Polig
respectively) were only a payment appliedhis total annual prelmms ($4,071.81 an
$1,746.72 for the 1986 and 8B Policies respectively) and would not cover the
payments that made up tteal annual premiums—the planned premiums ($3,873.5(
$1,671.50 for the 1986 antP87 Policies respectivelygnd the annual premiums fc
carrying the Riders in the Policies ($174.@4d $75.22 for the9B6 and 1987 Policie
respectively). In addition, Bintiff claims in 1986 and 198he did not realize that th
Insurance Charges would increase as heotptgr and the stable planned premiums
selected may not always add enough te Met Cash Value t@over the Insuranc
Charges. (Doc. 36 at5 { 26).

B. Parties’ Actions Under the Policies

After the Policies were issued in 1986d 1987, Plaintiff mved to Arizona in
1989. (d. at 4). Each year Defendant mailed Plaintiff an annual “Statement of Acc
giving Plaintiff comprehensive information dne Net Cash Valuand Insurance Chargs
of his Policies. (Doc. 33 at 9). In 199Plaintiff submitted a disability claim t
Defendant qualifying Plaintiff fothe Riders in the Policies.Id( at 9-10). Defendar

approved the disability clailmnd sent Plaintiff a letteand a repayment for overpadi

premiums after Defendant back datetintiff's disability to 1990. Ifl. at 10). Thig
letter, sent in November 1991, said Piidiiis next payment was not due until Janu:
1993 and informedPlaintiff that Defendant was payirtige “monthly incane” pursuant tc

the Riders to Plaintiff's Policies. Id.)) The payments of “monthly income” under 1

Riders were applied to the Net Cash Valu®laintiff's Policies andvere enough to keep

the Net Cash Value of the Policies from liteng due to the Insurance Charges u
2002. (d. at 10-15).

In February 2002, the Insance Charges for ¢hPolicies exceeddtle amount that

was being added to the Policies, i.e. thefithly income” under the Riders and inter

earned by the Policies.Id( at 15). As a result, the N€ash Value of the Policig

ies
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dropped for the first time.ld.) This drop in the Net CasWalue was noted on the 20
Statement of Account that Defendant derlaintiff. (Doc. 33-1 at 66-75).

In October 2004, Defendant sent Pldfnitivo letters regarding his Policies th
Plaintiff received. (Doc. 33 at 15-16 11 413,); (Doc. 36 at 9 1Y 434). These letter
informed Plaintiff that “in ecent years” Defendant had mistaky been paying Plaintiff's
Policies the wrong amount of “monthly incohhat Plaintiff wasentitled to under th
Riders. (d.)

In the letter regarding th#986 Policy, Defendant infored Plaintiff that instea
of the $3,873.00 that Plaintiff had selectaesl the Annual Disability Benefit under t
1986 Rider, Defendant had been paying 1886 Policy the “etire policy premium.”
(Doc. 33 at 15-16 | 43). €htotal annual premium for ¢h1986 Policy, as discuss
above, was $4,047.81(Doc. 33-1 at 28. Apparently, Defendant had been pay
$4,047.81 annually into the 18®olicy instead of #1 $3,873.00 that Defendant agreec

pay annually, and that Plaintiff had selectedier the 1986 Rider, afféirence of $174.81.

In the letter regarding th#987 Policy, Defendant infored Plaintiff that instea
of the $1,671.96 that Plaintiff had selectesl the Annual Disability Benefit under t
1987 Rider, Defendant had been paying 1887 Policy the “etire policy premium.”
(Doc. 33 at 16 1 44)The total annual preiomm for the 1987 Policy, as discussed abd
was $1,746.72. (Doc. 33-1 at 50). Like #8836 Policy, Defendant had apparently b

at

v/

1%

ve,

2en

paying $1,746.72 annlii into the 1987 Polig instead of the $1,671.96 that Defendant

agreed to pay annually, and that Plaintiéfd selected under the 1987 Rider, a differg
of $74.78.

% Defendant claims it advised Plaintiff thRtaintiff “was_inappropriately credited th
annual amount each month.” (Doc. 32 atf@)ing Doc. 33 at 15-16 | 43, 44). TI

claim, however, is unsupportéy what the letters actually idato Plaintiff. The letters

said “in recent years your lioy has mistakenly been edlited with tle entire policy

premium rather than the annual benefit pravided by your . . . Rler.” (Doc. 33 at 15}

16 11 43, 44). It is unclear how this samte means the “entiflicy premium” wag

paid to the Policies eachonth The Court sees no other interpret the letter than

to mean that the “entire poliggemium” was the total annupremium agreedb in the

Sugplements (Doc. 33-1 at 28, 50?1 ($4,84.for the 1986 Policy and $1,746.72 for

I%)9|_7_ Policy). And these were the amoup#sd each year, not each month, to
olicies.
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After receiving the letters Plaintiff call Defendant to clarify their meanin
(Doc. 36 at 9 1 44). Plaintiff states the lettkft him with the impression that he had
pay $174.79 annually for thEe986 Policy and $74.78 annualfiyr the 1987Policy. (d.)
After another phone call with Defendant onvidmber 8, 2004, Plaintiff sent a letter
Defendant on November 19, 2004, regardirg 1886 Policy letter stating he feared
1986 Policy letter (received Odter 21, 2004) “could put [his] fioies at risk of lapsing.’
(Doc. 36-1 at 132). Plaintitated, “I will proceed based op my understanding of th
two telephone conversations aiso enclose a check.”Id() Plaintiff sent a check t
Defendant for $179.79 to make up the diffeeeti@at Plaintiff owed in his premium on t
1986 Policy* (Id.)

In 2007, the Net Cash Value of the 198@licy decreased again. (Doc. 36 at ]
50). Plaintiff states this is when he finghderstood that the Net Cash Values of
Policies were decreasing becaulse cost of ingance was increasing as he agdd. 4t
46); see alsdDoc. 33-1 at 63). Plaintitbok no action at this time.

From 2007 until 2010, the Net Cash Malof Plaintiff's Policies continued t
decline because as Plaintd@fyed, his monthly kurance Charges dreased and thog
charges ultimately exceed#te “monthly income” paymenf3efendant wa paying unde
the Riders (since 2004, $3,3.00 and $1,671.96 annualty the 1986 ad 1987 Policied
respectively) and the interest the Policies wesmening. (Doc. 32 at 7). The Net Cg
Value of the Policies was used to maketlp difference between the Insurance Cha
and the “monthly income” payments and ingtrentil the balance dhe Net Cash Valu
came close to zero, triggering graceices to be sent to Plaintiff.ld()

In March, April, and Novmber of 2010, Defendant segitace notices to Plainti
informing him that tle Policies would lapse if he dlinot make additional premiu
payments. Ifl.) Pursuant to the grace notices, Rl&iremitted paymentso Defendant tg

keep the Policies from lapsingld()

* The record does not indicate whether mifi also paid the $74.78 he admits
understood he owed for his premium on the 1987 Policy.
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On June 13, 2011, Plaintiff filed his Colamt in the Superior Court of Maricoy
County. (Doc. 1-1 at 5-10). In the Complaint, Plaintiff alleged three claims ag
Defendant. These claims include: Count @mebreach of contract; Count Two for
declaratory judgment; and Count Three for Misrepresentatiteh.atf 8-9). On July 11
2011, Defendant removed this action to fedeaairt. (Doc. 1). On September 14, 20
the parties stipulated to the dismissalCafunt Three and the Court ordered Count T}

a

jainst
a

11,

\ree

dismissed. (Doc. 20). On August 9, 20Dfendant filed the pending Motion seeking

summary judgment on Courne and Two. (Doc. 32).
Il. DISCUSSION

In the Motion, Defendant first argues thnnsylvania law applies to the Cou
consideration of the Contracts and to therpretation of the Contracts’ terms. (Doc.
at 7). Defendant then argues that unBennsylvania law it is entitled to Summag
Judgment on Plaintiff's breaaf contract claim because Plaintiff's claim is barred by
Pennsylvania statute of limitationsld.(at 15). Finally, Defendant contends that un
Pennsylvania law Plaintiff cannot establiiis breach of contract and declarat
judgment claims therefore Defendaentitled to Summary Judgmentd.(at 12).

Summary judgment is only appropriate whéme movant shows that there is
genuine dispute as to any material fact dtredmovant is entitled to judgment as a m3g
of law.” Fed. R. Civ. P. 56(a). “A partysserting that a fact cannot be or is genuir
disputed must support that assertion by citing to particular parts of materials in t
record,” or by “showing that materials citdd not establish the abs=e or presence of
genuine dispute, or that an adverse pasaynot produce admissgbevidence to suppo
the fact.” 1d. 56(c)(1)(A)&(B). Thus, summary glgment is mandated “against a pg
who fails to make a showing sufficient to dsish the existence of an element essenti:
that party’s case, and on wh that party will bear thburden of proof at trial.”Celotex
Corp. v. Catrett477 U.S. 317, 322 (1986).

Initially, the movant bears éhburden of pointing out tihhe Court the basis for th

motion and the elements of the causesaaion upon which th@on-movant will be
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unable to establish a genuine issue of material fiactat 323. The bueh then shifts tg
the non-movant to establish tegistence of material factd. The non-movant “must d
more than simply show that there is someapkysical doubt as to the material facts”
“com[ing] forward with ‘specifc facts showing that there & genuine issue for trial.’
Matsushita Elec. Indugo. v. Zenith Radio Corp475 U.S. 574, 586-87 (1986) (quoti
Fed. R. Civ. P. 56(e) (83) (amended 2010)). In thersmary judgment context, th
Court construes all disputed facts in the ligmbst favorable to the non-moving par
Ellison v. Robertsor357 F.3d 1072,d75 (9th Cir. 2004).

The mere existence of some allegadt@ial dispute between the parties will

0o

by

e

ty.

not

defeat an otherwise properly supported mofior summary judgment; the requirement is

that there be no genuingsue of material factAnderson v. Liberty Lobby, Ina77 U.S.
242, 247-248 (1986). A materitdct is any factual issue that might affect the outcom

the case under the governing substantive l&lv.at 248. A material fact is “genuine”|i

the evidence is such that asenable jury could return a verdfor the non-moving party.

Id.
At the summary judgment stagthe trial judge’s funatin is to determine whethg
there is a genuine issue foratr There is no issue for trial unless there is suffic

evidence favoring the non-moving party for ayjto return a verdicfor that party.ld. at

249-250. |If the evidence merely colorable or is notgmificantly probative, the judge

may grant summary judgmenid.

A. Choice of Law

e of

When a conflict of law exists “in a divéscase, the district court must apply the

choice-of-law rules of thetate in which it sits.”Abogados v. AT & T, Inc223 F.3d 932
934 (9th Cir. 2000) (citindClaxon Co. v. Stentor Elec. Mfg. C&813 U.S. 487 (1941)
Jorgensen v. Cassidag20 F.3d 906, 913 (9th Cir. 2003 “Arizona courts apply th
Restatement [(Second) of Conflict of Laws ($Rgement’)] to determine the applica

law in a contract action."Gomez-Silva v. Jackson Nat. Life Ins..,G0V09-2120 PHX

DGC, 2011 WL 16565Q7at *1 (D. Ariz. May 3, 2011) (citingwanson v. Image Bank,

D

Dle
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Inc., 77 P.3d 439, 44(Ariz. 2003));Cardon v. Cotton Lane Holdings, In&41 P.2d 198§,
202 (Ariz. 1992). Both parties argue thag tRestatement applies tloe Contracts, they

disagree, however, over which part of the Rest&int governs. (Doc. 32 at 7); (Doc. |38

at 4).

Defendant argues that section 1@®verns the Contracts and therefpre

Pennsylvania law applies to them. (Doc.&212). Plaintiff argues that Arizona lgw

applies to the statute of limitations gowerg the Contracts under section 142 of the

Restatement. (Doc. 38 at 4).

The Court finds section 142 does noplgpto the Contracts. “[S]ection 142

begins with thegeneral rulethat the limitationgperiod of the form will apply, unless

exceptional circumstances make such a rasuleasonable and, in cases in which |the

claim will not be barred under the forum’s stafuither of the conjunctive factors stated

in section 142(2) isot satisfied.” DeLoach v. Alfred960 P.2d 628, 630-31 (Ariz. 1998)

(emphasis in original) (citation omittedjeeRestatement (Second) of Conflict of Law:

v/

142 (1971). Section 142 is a specdjplication of a general principabeeRestatement
(Second) of Conflict of Laws ch. 6, topic Z'he introductory notes tchapter 6, of which
section 142 is a part, explicitly state “[t]hisagter does not deal withe situations wherg

federal courts apply State lawltl. at ch. 6, intro. note.

While section 142 is a general rulectsen 192 of the Reatement expressly

8

governs the applicable law dfe insurance contracts. Section 192, “Life Insurance

Contracts,” states that rights created'®yife insurance contract” are determined,

in the absence of an effective choice of law by the insured in
his application, by the localwaof the state where the insured
was domiciled at the time thmolicy was applied for, unless,
with respect to the particulassue, some other state has a
more significant relationship und#re principles stated in 8§ 6

to the transaction and the parties.

Id. at § 192. Because secti®dB2 is more specific to life surance contracts and to the

(o

precise issue in this lawsugection 142 does not controSee Giezl v. Town of Gilbe

529 P.2d 255, 258 (Ariz. CApp. 1974) (noting that a spéc statute controls over g
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general statute).
In applying section 192, the Court mudtcide three issues: (1) Did Plaint
choose a particular state’s law in his apgiien? (2) If not, whex was Plaintiff domicileg

when he applied for the policy? (3) Dosseme other state have a more signific

relationship than the domicile state undee tprinciples statedn section 6 of the

Restatement?

In looking at the Contracts, the Coumds no part of the record alluded to

either party actually gives Plaintiff the apt to choose the Va applicable to the

Contracts.Seg(Doc. 33-1 at 24, 51); (Do86-1 at 92, 97). Nonetless, Plaintiff still did
not choose a particular state’s law in his agions for the Policies. Under section 1
the Court is then tasked withoking at where Plaintiff wadomiciled when he applied fc
the Policies.

Plaintiff did indicate that he was domidlen Pennsylvania on his applications
the Policies. (Doc. 33-1 at 24, 51). He lagpfor and was issued the Policies while
was domiciled in Pennsylvania. (Doc. 33 ab®, The agent that hped Plaintiff apply

for the Policies waslso domiciled ilPennsylvania. I4. at 8). The isurance company

that Plaintiff applied for the Polici€fsom was a Pennsylvania companyseéDoc. 33-1
at 24, 51) (The Contracts are both titled “Aman Guardian LifeAssurance Company

Jenkintown, Pennsylvania 096”). This creates a rebuttable presumption

Pennsylvania law applies toelfContracts, unless some otstate has a more significant

relationship pursuant to semti 6 of the Restatement.

Section 6(1) directs the Court to folleamy forum state statitthat specifies th
law to be chosen. Restatement 8 6(1). Usdetion 6(2), if there is no directive from t
forum state that specifies thiaw to be chosen, then ti@ourt should look to variou
factors to determine whethersgnificant relationship existsld. at § 6(2). Arizona lay
specifies that Arizona statutes governimgurance contracts, “shall not apply t

“[p]olicies or contracts not issued for deliveiry this state nor delivered in this stat

iff

ant

by

174

DI

for

he

/
that

A.R.S. 8§ 20-1101. Thus, Arizona law is pretgd from applying to the Contracts because
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the Policies were issued and delivered Rennsylvania. Coeguently, under th
principles and language of section 6 theu@meed not even consider the factors
section 6(2) because the Court is directetfdtbow [the] statutorydirective of [Arizona]
on choice of law” in section 6(1). Restatm § 6(1). Therefe;, Pennsylvania lay

applies to the Contracts.

B. Plaintiff's Breach of Contract Claim and Pennsylvanigs Statute of
Limitations

Plaintiff has accused Defendamit breach of contract.(Doc. 1-1 at 8). Unde
Pennsylvania law, a breach of contradiccbased upon a writtecontract has a four
year statute of limitations42 Pa. Cons. Stat. 8 5525(8ge also McGaffic v. City of Ne
Castle 973 A.2d 1047, 1052 (Pa. Commw. Ct. 2009) (“Most breach of contract a
are governed by a four-year statute of limaa#”). “Generally speaking, the statute
limitations begins to rurms soon as the right to institus®d maintain the suit arises
McGaffic 973 A.2d at 1052 (citin@evast v. Kakoura®15 A.2d 1147 (Pa. 2007)). “
an action for breach of contract, the statgins to run on the date the action accrug
the date of the breach.Id. (citing Packer Soc. Hill Travel Agew, Inc. v. Presbyteria
Univ. of Pa. Med. Ctr 635 A.2d 649 (Pa. Super. Ct. 1993}ypuse v. Cyclops Indys
745 A.2d 606, 611 (Pa. 2000]T]he statute of limitations begire run as soon as a rig
to institute and maintairsuit arises.”) (citingPocono Int'l RacewaylInc. v. Pocond
Produce, Inc 468 A.2d 468, 471 (Pa. 1983)).

The central question before the Court tiewhen Plaintiff knew or should ha

known the alleged breach occurre®laintiff states he thgint he had Policies for lif

insurance with a secured leygemium and a disability waivef that premium when he

signed the Contracts and was sduhe Policies in 5 and 1987. (Doc. 38 at 3); (Dd

1-1 at 7-8 11 16-17). Plaintiff believed thie waiver would “erve to pay all the

premiums if he became disabled.” (Doc. 38)at This is the bargaed for exchange th:
Plaintiff thought he had received. Regasdleof what the Contracts actually statec

would logically follow that a breach of thegreement from Plaintiff's perspective wol

D

<

=

w
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of

n

e S—

—

D
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happen if either, 1) Defendant raised thenpiums, or 2) if Defendant did not waive t
entire premium in the @nt Plaintiff obtained a disabilitwaiver in the fture. Indeed

Plaintiff’'s sole allegation for breach of coatt is that Defendant breached the contrag

failing to provide a waiver of the entire premium.ld.(at 11); (Doc. 1-1 at 8).

Accordingly, to determine when the statatielimitations began to run, the Court mt
decide when Plaintiff knew ashould have known Defendaw&as not waiving the totg
premiums on the Policies.

Plaintiff argues, under Arizona law, thescovery rule applies and that the fing

of fact must consider whether a party wassmnably diligent in discovering the breach

contract. (Doc. 38 at 6-7)Arizona law, however, does notg@p to the Contracts. Unde

Pennsylvania law, “[a]s a general rule, it is thuty of the party asdeng a cause of action

to use all reasonable diligencepmperly inform himself othe facts and circumstanc
upon which the right of recovery based and to initiate suiithin the prescribed period
Crouse 745 A.2d at 611 (citingdayward v. Med. Ctr. of Beaver Cnt$08 A.2d 1040
1042 (Pa. 1992)).

However, in some circumstances, although the right to
institute suit may arise, a party may not, despite the exercise
of diligence, reasonably discovertthe has been injured. In
such cases the statute of limibds does not begin to run at
the instant the right to instit® suit attaches, rather the
discovery rule applies. The discovery rule is a judicially
created device which tolls theunning of the applicable
statute of limitations until th@oint where tk complaining
party knows or reasonably shoukthow that he has been
injured and that higjury has been cauddoy another party’s
conduct. Pearce v. Salvation Army674 A.2d 1123, 1125
(Pa. Super. Ct. 1996).

Id. Plaintiff bears the burden of shogithat the discovery rule applieBSC Info Groug
v. Lason, Ing 681 F. Supp. 2d 577, 591 (E.D..R010) (“When a party seeks

he

ISt

L

ler

of

D1

eS

AN

exception to the generalleuthat ‘the statute of limitationsegins to run as soon as the

right to institute and maintain a suit arisesdttparty bears the bund@f showing that al

exception to that generalle applies.”) (citingPocono Int'l Racewgy468 A.2d at 471).

\
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“Pursuant to application of éhdiscovery rule, the point at which the complaining p

Arty

should reasonably be aware that he hafferd an injury is a factual issue best

determined by the colldge judgment, wisdom and experience of juror€iouse 745
A.2d at 611 (internal citations and quotatiamsitted). While the dermination of wher

Plaintiff knew or shouldhave known of the alleged breacltbest determinelly the finder

of fact, the Court is not praaied from making this determinai as a matter of law. The

Pennsylvania Supreme Court has held thalligén dealing with the discovery rule, ‘only

where the facts are so cléhat reasonable minds canuitffer may the commencement
the limitations period be deterngid as a matter of law.”"PSC Info Group681 F. Supp
2d at 591-92 (citin@rouse 745 A.2d at 611).

Therefore, under Pennsylvania law, theu@anust determine if the facts are
clear in this case that reasonable minds cowdt differ as to wén Plaintiff knew of

reasonably should have knowmat Defendant was not waigrthe entire premium. Th

issue is not when Plaintiff understood the Rsder when Plaintiff uderstood that the Ne

Cash Value of his Policies was decreasirfgaintiff thought he had an agreement

which Defendant would waive his total premiumsthe event Plaiiff became disableq.

Plaintiff became disabled. The agreemerdirRiff thought he hd would have bee
breached at the moment Plafhtvas told by Defendant thale total premiums were n
waived.

Turning to the facts in this case, intGwer 2004, Defendant sent two letters

Plaintiff regarding the 1986nd 1987 Policies respectively(Doc. 33-2 at 24, 27). Th

> The letter regarding €11986 Policy reads,

At the time you purchased yopolicy a Monhly Disability
Benefit of $322.75 was chosenThis Monthly Disability
Benefit is applied to your pioy while you remain totally
disabled.  However, in cent years your policy has
mistakenly been credited thi the entire policy premium
rather than the annual benddit $3873.00 provided by your
Total and Permanent Disability d&r. This has resulted in an
overpayment by Jefferson Pilot to the cash value of your
policy. Since this was ouerror we are not asking for a

of

SO

to

e
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letters informed Plaintiff that he was entitledthe Monthly DisabilityBenefit that he ha
chosen because he had become disablgd.) In the next sentence, Defendant expl

to Plaintiff that in recent years Defendant had mistakenly credited Plaintiff’'s Policie

“the entire policy premiunrather thanthe annual benefit . .. provided by your . . |

Rider[s].” (d.) (emphasis added). Plaintiff believethen he signed ehContracts tha
the Riders on the Policies would pay for the enpiolicy premiums if he became disabl

(Doc. 36 at 5 1 23). The letters explicitly stttat “in recent years,” that is exactly wk

refund of the amount overpaidBut from this time forward
we will only credit the ppropriate Mortily Disability
Benefit. You will receive aannual premium billing and will
be responsible for payment dtfie difference between the
Monthly Disability Benefit andhe premium due. For your
records we are providing the following information:

Disability Monthly Income Benefit: $322.75
Annual Amount Credited to Policy: $3,873.00

(Doc. 33-2 at 24). The letteegarding the 1987 Policy #most identical and reads,

At the time you purchased yopolicy a Monhly Disability
Benefit of $139.33 was chosenThis Monthly Disability
Benefit is applied to your pioy while you remain totally
disabled.  However, in cent years your policy has
mistakenly been credited thi the entire policy premium
rather than the annual benedit $1671.96 provided by your
Total and Permanent Disability d&r. This has resulted in an
overpayment by Jefferson Pilot to the cash value of your
policy. Since this was ouerror we are not asking for a
refund of the amount overpaidBut from this time forward
we will only credit the ppropriate Mortly Disability
Benefit. You will receive amannual premium billing and will
be responsible for payment d¢fie difference between the
Monthly Disability Benefit andhe premium due. For your
records we are providing the following information:

Disability Monthly Income Benefit: $139.33
Annual Amount Credited to Policy: $1671.96
(Id. at 27).
® As discussed in Section |.Aupra Plaintiff chose a Monthly Disability Benefit ¢
$322.75 ($3,873.00 annuall§or the Rider to the 1986 I?«:h/ (Doc. 33-1 at 94) and
ua

Monthly Disability Benefit of $139.33 ($1,671.96 annualfgj the Riderto the 1987
Policy (d. at 32).

)
NS

5 with

D
Q

at
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Defendant had been doing—Deflant had been paying tleeatire policy premium as th
payment Defendant owed for the Ridetand Defendant made clear that wasiatake
The letter goes on to inform dhtiff three sentences laterath‘from this point forward
we will only credit the appromte Monthly Disability Benefit. You will receive 3
annual premium billing and will be responsiliée payment of the difference between
Monthly Disability Benefit ad the premium due.” (Do83 at 15-16 1 43, 44).
Plaintiff's sole allegation for breach ebntract is that Defendant breached
contract by failing to provide a waiver ofetlentire premium due to his disability. (Dq
1-1 at 8). The letters clearly inform Plaihtiiat paying his “entire policy premium” du
to his disability was a mistake and thatf@elant would ndonger be paying the “entir

policy premium.” The letters unambiguouslyp&in that payments he is entitled to

e

n

the

the
DC.
e
e

for

his disability will not cover the premiums @wn the Policies and he will “be responsible

for payment of the difference.”

Plaintiff admits the letters left him witlhe impression thdte had to pay $174.7
annually for the @86 Policy and $74.78 annually for the 1987 Policy. ([3&cat 9  44)
Plaintiff cannot make this admission arghsonably claim he still thought the Rid

waived the entire premiums this point—Plaintiff has jushdmitted he understood he h

9

(D

rs

ad

to pay on top of the money paid by the Ridersover his annual costs for the Policies.

After receiving the letters Plaintiff callddefendant twice to clarify their meaning.

(Id.) Plaintiff sent a letter to Defendant Nlevember 19, 2004, regarding the 1986 Policy

letter stating he feared th@86 Policy letter (received Octab2l, 2004) “cold put [his]
policies at risk of lapsing.” (Doc. 36-1 482). Under Plaintiff'sadmitted understandin
of the Contracts he signed in 1986 and 198Whe premiums were being waived due
his disability, there would be no risk of hislie®s lapsing. Plaintiff thought he had
disability waiver that covered the premiundgorotected against ahges in the premiur

due to age. (Doc. 36 at 5 {1 23-24, 29). lkamrtPlaintiff thought he had a level premi

that covered the cost of insurancéd. @t 2 1 4). If Plaintiff still held these beliefs aff

the October 2004 letters, he wdutave no fear of his Poli@dapsing. But that is nc

g
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what happened.

Plaintiff told Defendant in his lettet, will proceed basedipon my understandin

of the two telephone conversations but aéswlose a check.” (@. 36-1 at 132),

Plaintiff sent a check to Defendant for $I7/®to make up the difference that Plain
owed in his premium on the 1986 Policyd.) It is clear from Plaintiff's letter that at th
time he was confused as toshithe Riders operatedHowever, being confused about h
the Riders operated and beingagant that the Riders wer®t waiving tle entire policy
premium are two different things.

Even if Plaintiff was confused as to the operation of the Riders in 2004, PI
admits he understood the Policies were easing in value in 200&nd claims this wa
the first time he understood that Defendamtterpretation of the Policies was differg
than his own. (Doc. 36 at 10 1 46). Yet Plaintiff did not file a claim until June 13,
almost four years later. (Doc. 1-1 at 5).

The Court finds that the letters sentbgfendant and the letter and payment ¢

by Plaintiff make the facts so clear that @@ble minds could not differ as to the f

that Plaintiff knew or reasonably should haw®wn that Defendanvas not waiving the

entire premium and Plaintiff would have to pagrt of the premiums no later than 20
Therefore, Plaintiff had a right to allege améintain a breach ofoatract claim in late
2004 because at thpoint Defendant was neatbiding by the agreeemt Plaintiff thought
he had made. Accordingly, the statutdimiitations began to run in December 2004 ;
ended four years later. Plaintiff did not bring this claim until June 2011, well over s

a half years later. The Court grari®fendants motion for summary judgment

g
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Plaintiff's breach of contract claim becaughat claim is barred by the Pennsylvania

statute of limitations.

Further, because Plaintiff's declaratonglgment claim is dependieon the breac
of contract claim the Court grants Defentla motion for summary judgment on bg
claims.

I
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1. CONCLUSION

Based on the foregoing,

IT IS ORDERED that Defendant Lincoln Natimal Life Insurance Company
Motion for Summary JudgmefDoc. 32) is granted.

IT IS FURTHER ORDERED that the Clerk of the @rt shall entejudgment in
favor of Defendant and against Plaffytiith Plaintiff to take nothing.

IT IS FINALLY ORDERED that the Clerk of the Court shall close this case.

Dated this 21st day of February, 2013.

-

ﬂ James A. Teilborg /
United States District Judge
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