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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
DeAnn J. Drottz, No. CV 11-1596-PHX-JAT
Plaintiff, ORDER
VS.

Park Electrochemical Corporation; Park
Advanced Product Developmgnt
Corporation,

Defendants.

Pending before the Court is Defendants Park Electrochemical Corporation ar
Advanced Product Development Corporation’s Motion for Summary Judgment. (Do

The Court now rules on the motion.

l. BACKGROUND
For purposes of the Court’s resolution of the pending summary judgment motic
Court considers the relevant facts and background, viewed in Plaintiff's favor, to
follows.
Plaintiff, DeAnn Drottz, a Caucasian female, started working for Defendant

Advanced Product Development Corporation (“Defendant”) as a laboratory supervi
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September 24, 2007. (Defendant’s Statement of Facts (“DSOF”), Doc. 50 { 6; Plajintiff’

Statement of Facts (“PSOF”), Doc. 52 11 6, 55 (admitting in part DSOF  6)). Plaint
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well-qualified employee and received satisfactory performance reviews from her Erme

supervisor, Doug Leys (“Leys”). (Deposition of William Douglas Leys, March 20, 2

13,

Doc. 53, Ex. 1 at 8:13-20). As lab supervisor (and later lab manager), Plajntiff's

responsibilities included, among other things, equipment calibrations and maintaini
troubleshooting lab equipment. (DSOF  6; PSOF { 6 (admitting DSOF  6; Job Des
Prepared by DeAnn Drottz, Dec. 4, 2010 (“Job Descrip.”), Doc. 50, Ex. 3).

In May 2010, Leys ceased supervising Plaintiff and Ke Wang (“Wang”), a Ch
male, became Plaintiff's new supervisor. (PSOF {52). Under Wang'’s supervision, P

alleges that Wang “treated her in a way that suggested that he expected her to co

expectations that stereotypical Chinese sdlave toward women. He expected hef

submit to slights, insults, criticisms and verbal abuse without complaining or challeng
authority.” (PSOF § 51). Plaintiff contends that Wang yelled at her and was intimid
and that “Wang’s treatment of her was different from and less favorable than the \
treated male employees.” (PSOF {f 53-54).

Plaintiff further claims that Wang’'s behavior towards her constituted race an(
based discrimination and a hostile work environment. To support her claims, P
articulates six incidents that she claims evidence Wang’s discriminatory conduct (“Ing
One through Six”):

(1) In July 2010, Plaintiff, in the course of performing her duties as the
Supervisor, asked her subordinate—Lily Hao (“Hao”), a Chinese female—about
notations on a lab report. (DepositiorD&Ann Drottz, February 21, 2013 (“Drottz Dep.
Doc. 50, Ex. 2 at 120:1-122:22). After determining that neither she nor Hao underst
notations, Plaintiff asked Hao to “check on [the notationsdl’).(Hao then went to Wang’
office, without Plaintiff, and spoke with Wang in Chinese (both Hao and Wang are

Chinese speakers and Plaintiff does not understand Chinddg). \(Vang then calleg

! Although Plaintiff's deposition (Doc. 50, Ex. 2; Docs. 54-56; Doc. 59-1, Ex. 1
Controverting Statement of Facts (PSOF, Doc. 52) do not mention the date of Incide
Plaintiff's Third Amended Complaint claims it occurred in July 2010 (Doc. 26 | 14).
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Plaintiff on the phone, yelled at her, and verbally reprimanded that “it's your job to
what that notation is.” Iq.).

(2) On an occasion when Wang was having either a golf or a business?r
conversation with two male co-workers, Plaintiff approached and Wang remarkeq

[Plaintiff] just came in. | totally lost myrain of thought.” (Drottz Dep., Doc. 54

kKnow

blatet
| “Oh

At

113:8-116:7seeDSOF 1 15; PSOF { 15 (admitting DSOF { 15)). Plaintiff claims that she

felt “insulted” by Wang’'s expression because “[Wang] just kind of looked off intg
distance like he was dazed or something. Like somehow | was distracting hindt
114:2-5).

(3) In the summer of 2010 (Doc. 26 { 12), when Wang was speaking with Pl
about the differences between maternity leave in the U.S. and China, Wang asked
if she had any children. (DSOF  16; PSOF {16 (admitting DSOF | 16). Plaintiff resy
in the negative, and Wang asked, “Oh, not yet?” (Drottz Dep., Doc. 54 at 116:18-1
Plaintiff claims that she felt insulted by the question despite admitting that Wang utte
other related statements or questiois.at 118:20-23). Specifically, Plaintiffassumed t
Wang's question was predicated on an “insulting” assumption that Plaintiff (a female)
want to have children, and, therefore, the question evidenced Wang's “expectati
[Plaintiff] was going to take maternity leave at some timéd’).(

(4) In the summer of 2010 (Doc. 26 1 13), Wdrlgjntiff, and others at a lower lev
of authority within the lab than Plaintiéittended lab group meetings and discussed
current projects. (Drottz Dep., Doc. 54 at 125:5-130:3). During one of these me
Plaintiff admitted to struggling for weeks to set-up a CNC machine that Wang had rep¢

the
(

Aintiff
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asked her to set-upld( at 125:9-126:13). In response, Wang loudly (but without yelling)

and repeatedly “voic[ed] his dissatisfaction that the machine was not sekdup.’P(aintiff

% In her deposition, Plaintiff characterized the conversation as business relat

ed, b

also stated that she observed Wang make a golf-swing gesture. (Drottz Dep., Dogc. 54

113:8-116:7). Additionally, Plaintiff has admité®SOF § 15) Defendant’s characterizat
of the conversation as “discussing golf’ (DSOF | 15).
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claims that Wang “wasn’t singling [other group members] out of the group to criticize tl
and Wang “never criticized the men the way [Wang] criticized [Plaintifffl’ gt 127:3-13;
128:25-129:8).

(5) On January 31, 20f1Wang called Plaintiff into his office for a closed-da

hem,

or

meeting to discuss why Plaintiff had not yeplaced a pump necessary for the operatign of

the lab’s TMA machine. (Drottz Dep., Doc. 59-1 at 130:4-13). During the meeting, PI
told Wang that she had emailed him a requisition for the pump and was awaiti
approval. [d. at 2-7). Wang became upset, yelled at Plaintiff that she was a “liar,

Wang “said that he knew people at Park who could hurt [Plaintiff] and hurt [Plain{

pintiff
ng hi

anc

iff's]

career.” [d. at 131:7-10). In her deposition, Plaintiff claims that she had, in fact, enailec

a requisition to Wang sometime in October 201[l. &t 139:22—-24). Further, Plainti
admits that during the more than three months between her claimed email and the i
Plaintiff took no action and made no additibneammunication with Wang regarding tk
pump requisition despite the pump being important for the function of the TMA mag
(Id. at 136:25-8). Nonetheless, Plaintiff claithat she had “never seen [Wang] tr
anybody else like that.”Iq. at 138:8-17).

(6) On February 17, 2011, Wang called Plaintiff into his office to question PIa
about her failure to calibrate and affix calibration stickers to various lab equipment @
having been requested to do so two weeks ago. (Drottz Dep., Doc. 56 at 194:16-s2@(
DSOF 11 25-28; PSOF {1 25-28 (admitting DSOF |1 25-28). During the meeting, H
was unable to answer Wang's questions regarding what a notation on the calibratio
meant. [d. at 196:8-197:14). Wang responded by “raising his voice,” showing Plain
copy of her job description, and reminding Plaintiff that, as lab manager, she was
responsible for calibrating the lab’s equipmerd.)( Plaintiff claims that Wang's tone ar

manner of presentation indicated that Wang wanted to “pick a fight” with Plaintiff

3 Plaintiff did not recall the exact dadering her deposition (Drottz Dep., Doc. 54
137:15-20), but Plaintiff's Third Amended Complaint specifies the date (Doc. 26 | ]
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Plaintiff has “never seen [Wang] address a male that wag."af{ 199:18-200:13).

Notwithstanding the occurrence of Incidents One through Four, in October
Wang presented Plaintiff with a 3.1% increase in pay (an amount consistent with pt
raises). (Drottz Dep., @055 at 158:24-159:15). Addinhally, at one point, Wang wg
dissatisfied with the job performance of a male employee and gave supervisory at
over that male employee’s lab to Plaintiff because Wang believed Plaintiff would
report on the lab’s status than the male employee had been dioingt 145:9-146:8).

On February 1, 2011, Plaintiff met with Sue Macaluso (“Macaluso”) (Defend
Vice President of Engineering and Wang’s superior) to discuss Plaintiff's concern that
was behaving in an abusive manner towards Plaintiff. (PSOF § 59). Although P
initially raised the question of a sexual basis for Wang’s conduct, Macaluso “conclug
the end of her conversation with Plaintiff that Wang’s behavior towards Plaintiff was 1
account of her sex.”Id.).

On February 17,2011, afinal incident (“Incident Seven”) between Plaintiff and \
occurred. Immediately after Incident SiWé&ng's verbal criticism of Plaintiff's jok
performance) Plaintiff excused herself from Wang'’s office, returned to her own officq
initiated a telephone convetson with Macaluso. (DSOF 1 28-29; PSOF 11 28
(admitting DSOF 1 28-29)). A few minutes ta¥Wang approached Plaintiff’'s open-door

office and Plaintiff, seeing Wang approachiagempted to shut the door in Wang's fa
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(Drottz Dep., Doc. 56 at 213:8-214:5; DSOF { 29; PSOF { 29 (admitting DSOF § 29)

Wang then placed his foot on the door, prevented it from closing on him, and oper
door—all without touching Plaintiff in anyway. (DSOF § 30; PSOF § 30 (admitting D
1 30)). Wang entered Plaintiff's office, “demanded to know who Plaintiff was spe

with,” asked that Plaintiff put the call on speakerphone, sat down without blocking the

and left a few minutes later. (PSOF { 61; Drottz Dep., DodE®02 at 215:23-217:15).

At no time did Wang touch or threaten to touch Plaintiff, approach her with a clenchg
tell her he was going to hit her, or lunigsvards her. (DSOF {9 33, 35; PSOF {1 33
(admitting DSOF 91 33, 35)). Additionally, while Wang was in her office, Plai
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continued her conversation with Macaluso, did not mention a fear of being hit by Warjg, an

did not attempt to leave her office{Drottz Dep., Doc. 50, Ex. 2 at 215:23-217:1

Nonetheless, after Incident Seven, Plaintiff filed a formal complaint with the on-site Flvumar

Resources representative claiming that she feared Wang would hit her. (PSOF at

In her February 18, 2011 formal complaint (Doc. 50, Ex. 11), Plaintiff describeg
version of Incident Seven, expressed a fear of physical violence from Wang, and re
“that there be a witness present when [Wang] wants to have a conversation with me
he not be allowed contact with me accept [sic] in the presence of other employeest’
2). Without complaining of, or even mentioning, race or sex-based discrimination, P
also briefly described five other grievances with Warld. gt 2-3).

Macaluso investigated Plaintiff's complaint, concluded that Plaintiff's racial
sexual harassment claims were without merit, and determined that Plaintiff's fear of p
violence perpetrated by Wang was unreasonable and without merit. (DSOF 1 4144
19 41-45 (denying the “reasonableness” of Macaluso’s conclusions, but admitting tk
in DSOF 111 41-45)). On February 25, 2011, Macaluso and Greg Westphal (Vice-Pr|
of Research and Development) presented Plaintiff with written discipline in the forr
counseling memorandum that outlined Pi#&is numerous performance deficiencie

(DSOF 1 46; PSOF 11 46, 68 (largely admitting 1 46)). Plaintiff was requested to G

5).
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plan of action to improve her job performance and commit to improving her wofking

relationship with Wang.ld.). Inresponse, Plaintiff “refused to work with Wang (her dit
supervisor) and insisted that a witness be present whenever Wang needed to speak

(Id.; PSOF f 69). Wang, on the other hand, committed to taking steps to imprd

working relationship with Plaintiff. (DSOF § 47; PSOF 9§ 47 (admitting DSOF 9 47)).

light of this, Macaluso concluded that the only reasonable option was to terminate Plg
employment. (DSOF 1 49; PSOF 1 49, 69 (admitting DSOF 1 49)). On February 28
Plaintiff's employment with Defendant was terminatefd.)(

Plaintiff then filed a claim with the Equal Employment Opportunity Commission

received a right-to-sue notice on May 19, 2011. (20¢€l at5). Plaintiff’'s Third Amende
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Complaint alleges five counts: (1) race anddiscrimination; (2) hostile work environmernt;

(3) retaliation; (4) race discrimination and retaliation under 42 U.S.C. § 1981, ai
wrongful discharge in violation of Arizona Revised Statutes (“A.R.S.”) § 23-1501(3)(Q
(Doc. 2619 37-60).

I. LEGAL STANDARD FOR SUMMARY JUDGMENT

~—+

nd (5
) (ii).

Summary judgment is appropriate when “the movant shows that there is no genuir

Issue as to any material fact and thatrtioring party is entitled to summary judgment g
matter of law.” Fed. R. Civ. P. 56(a). A paaigserting that a fact cannot be or is genuir
disputed must support that assertion by “citing to particular parts of materials in the r¢

including depositions, affidavits, interrogatory answers or other materials, or by “sh

sa
ely
bcord

DWIN(

that materials cited do not establish the absenpeesence of a genuine dispute, or thaf an

adverse party cannot produce admissible evidence to support thédaat36(c)(1). Thus
summary judgment is mandated “against a pahy fails to make a showing sufficient

establish the existence of an element essential to that party’s case, and on which tl

will bear the burden of proof at trial Celotex Corp. v. Catretd77 U.S. 317, 322 (1986).

Initially, the movant bears the burden of pointing out to the Court the basis f
motion and the elements of the causes of action upon which the non-movant will be
to establish a genuine issue of material fddt.at 323. The burden then shifts to the n

movant to establish the existence of material feett. The non-movant “must do more thq

simply show that there is some metaphysataibt as to the material facts” by “com[ing]

forward with ‘specific facts showing that there geauindssue for trial.”’Matsushita Elec

Indus. Co. v. Zenith Radio Corg.75 U.S. 574, 586-87 (1986) (quoting Fed. R. Civ. P. 56(e)

(1963) (amended 2010)). A dispute about a fact is “genuine” if the evidence is sucf

reasonable jury could return a verdict for the nonmoving paéngerson v. Liberty Lobby

N that

4
1

Inc., 477 U.S. 242, 248 (1986). The non-movant’'s bare assertions, standing algne, &

insufficient to create a material issue of factl defeat a motion for summary judgmedt.

at 247-48. Inthe summary judgment context, however, the Court construes all disput
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in the light most favorable to the non-moving paritlison v. Robertsgr357 F.3d 1072
1075 (9th Cir. 2004).

Moreover, the Ninth Circuit Court of Appeals “has set a high standard for the gr:
of summary judgment in employment discrimination cas8slinidrig v. Columbia Mach
Inc., 80 F.3d 1406, 1410 (9th Cir. 1996). As thatNiCircuit has explained, “[w]e requif
very little evidence to survive summary judgment in a discrimination case, becay
ultimate question is one that can only be resolved through a ‘searching inquiry’—of
IS most appropriately conducted by the factfinder, upon a full recdrdrh v. Univ. of

Hawai'i, 40 F.3d 1551, 1564 (9th Cir. 1994) (internal quotations omitted).

lll.  ANALYSIS
As stated above, Plaintiff's Third Amerdi€omplaint alleges five counts: (1) ra
and sex discrimination; (2) hostile work environment; (3) retaliation; (4) race discrimir
and retaliation under 42 U.S.C. § 1981, and (5) wrongful discharge in violation of A.
23-1501(3)(C)(ii). (Doc. 26 11 37—60). Defendant moves for summary judgment on i
counts. (Doc. 49). The Court will consider each count in turn.
A. Race and Se%Discrimination

Plaintiff's first cause of action alleges that Defendant has violated Title VII, 42 U

ANting

e
se tr

ne the

ce
ation
R.S.

| five

S.C.

8§ 2000e-2(a), by treating Plaintiff inconsistently from Defendant’'s Caucasian male an

Chinese female employees. (Doc. 26 § 38). This provision of Title VII makes “disj
treatment” based on sex or race a violation of federal Milliarimo v. Aloha Island Air,
Inc., 281 F.3d 1054, 1061-62 (9th Cir. 2002) (citation omitsebjohnson v. Teltara, LLG
No. CV 08-1894-PHX-JAT, 2010 WL 2873492, at *4 (D. Ariz. July 20, 2010).

* In their motions and »ibits, both parties use the term “sex” and “gend
interchangeably to refer to discrimination or harassment based on a male/female dist
Plaintiff's claims do not appear to be based in any way upon allegations of unwanted
advances or overtures, or language or conduct of a prurient nature. For the sake ¢
and consistency within this Order, the Cowill use the word “sex” to refer solely to
male/female distinction.
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1. Legal Framework For Disparate Treatment Discrimination Claims

Title VII of the Civil Rights Act of 1964 prohibits employment discrimination on

basis of race, color, religion, sex, or national origin. 42 U.S.C. § 2000e-2(a). To pre
a Title VII claim, the plaintiff must prove that an adverse employment action was
“because of” unlawful discriminatiorCosta v. Desert Palace, In299 F.3d 838, 857 (9t
Cir. 2002). Title VIl disparate-treatment claims like Plaintiff’s, “require the plaintiff to pf
that the employer acted with conscious intent to discrimindfeDonnell Douglas Corp
v. Green411 U.S. 792, 805-06 (1973). Specifically, the plaintiff must show that (1
belongs to a protected class, (2) she performed according to her employer’s leg
expectations, (3) she was subjected to an adverse employment action, and (4) 3
situated individuals outside her protected class were treated more fav@ablyin v. Hunt
Wesson, In¢.150 F.3d 1217, 1220 (9th Cir. 1998) (internal citations omitted). The |
Circuit “has explained that under the McDonnell Douglas framework, ‘the requisite d

of proof necessary to establish a prima facie case for Title VII . . . on summary judg

the

vail o
taker
h

ove

) she
itima

imila

Ninth
egre

nent

minimal and does not even need to rise to the level of a preponderance of the evidence

Id. (quotingWallis v. J.R. Simplot Co26 F.3d 885, 889 (9th Cir. 1994)).

Furthermore, Courts employ a burden-shifting analysis for Title VII claims:

[T]he plaintiff must establish a prima faccase of discrimination. If the plaintiff

succeeds in doing so, then the burden shifts to the defendant to articulate a legd
nondiscriminatory reason for its allegedly discriminatory conduct. If the defel
provides such a reason, the burden shifts back to the plaintiff to show th
employer’s reason is a pretext for discrimination.
Vasquez v. Cnty. of L.,A349 F.3d 634, 640 (9th Cir. 2004) (quotiMgDonnell Douglas
Corp, 411 U.S. at 802-05). At the summary judgment stage, the plaintiff does not I
prove that the employer’s reason for firing hes\yeetext for discrimination, but the plaint

must introduce evidence sufficient to raise a genuine issue of material fact as to whe

employer’'s reason was pretextu@loleman v. Quaker Oats C@32 F.3d 1271, 1282 (9th

Cir. 2000).
2. Prima Facie Case

Initially, the Court notes that Defendantition bisects the isss of race and se
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discrimination and argues against each separately. (Doc. 49 at 3—7). Plaintiff object
approach (Doc. 51 at 6), but offers no explanation as to why the cumulative effect of |
discrimination claims is greater than their sum such that Plaintiff would be prejudicec
Court were to segregate its analysis by type of claim. Instead, Plaintiff's argument
entirety, is that: “the allegations that [Plaintiff] has made form the basis of her beli¢
Wang Ke held her to expectations that sloeid behave in a way that was deferential §
submissive. He did not yell at the male emplegyor demean them in front of coworkers
he did to her.” Id. (citing PSOF |1 51, 54)). Although Plaintiff’'s deposition reveals tha
believed Wang discriminated against her specifically because she was both Cauca
female (Drottz Dep., Doc. 54 at 96:22-98:4), Plaintiff specifically testified that €

allegedly discriminatory incident involving Wang, except for one, was discriminatory ¢

5 to th
ner tw
| if the
,in it
ef tha
and
as
| she
Sian
very

)N the

basis of Plaintiff's sexpot her race. (Drottz Dep., Doc. 59-1 at 112:20-141:14). Plalntiff

further testified that the single alleged incident of racially motivated discriminationot

also on the basis of Plaintiff's sexld.(at 124:25-125:4). Accordingly, the Court w

separately consider Plaintiff's race and sex discrimination claims.
a. Race Discrimination
Defendant argues that Plaintiff has failed to establish a prima facie case (

discrimination because Plaintiff has failed to establish that Wang acted with a rq

motivated animus and because Plaintiff did not suffer an adverse employment action.

49 at 3—4). Defendant is correct on both points.
First, Plaintiff has failed to establish racially motivated animus. Plaintiff’s allegs
of race discrimination stems solely from Incident One, described above, where Wang
at” Plaintiff over the phone because Plaintiff did not know what a particular notation o
report meant. (Drottz Dep., Doc. 59-1, Ex. 1 at 119:23-125:4). When asked hg
incident demonstrates racial animus, Plaintiff explained:
A: Well, | believe [Wang] and [Hao] had some kind of relationship or
conversati_?n going on. | think [Hao] went up to _comﬁlain about my asking her
about the -- the notation, and they hamaversation that | couldn’t take part

in because | can’t speak Chinese. They didn’t tell me what the conversation
went -- how it went. Wang didn’t ask me -- you know, he -- he didn’t come
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to me and say, “Hey, [Hao] had a question about this notation and she’s -- you
know, she had questions about it. She was upset about it,” whatever. [Wang]
just -- he just started yelling at me. And | couldn’t defend myself because |
couldn’t take part in the conversation because they were speaking Chinese.

Q: Okay. Are you telling me that you suspect that Wang and [Hao] somehow
discriminated against you on the basis of your Caucasian race because they af
both Chinese?

A: Yes, sir.

(Id. at 123:1-124:1). In Plaintiff's Response (Dbt), Plaintiff further explains the bas
of her race discrimination claim: “Wang, a Chinese male, treated [Plaintiff] in a wa
suggested that he expected her to conform to expectations that stereotypical Chine
have toward women. He expected her to submit to slights, insults, criticisms and
abuse without complaining or challenging his authority.” (Doc. 52 §é&dDoc. 51 at 6).
In her deposition, however, Plaintiff articulates no additional facts informing the basis
speculation that “[Wang] expected [Plaintiff] to act like a -- like a Chinese woman.” (O
Dep., Doc. 55 at 161:8-21, 165:3-15).

The Court finds that Plaintiff's scant eeiace has failed to raise a genuine issu
material fact as to whether Wang subjectexdfiff to discrimination based on her Caucas
race. Speaking in Chinese to another Chinese speaker, outside of the presence
Chinese speaker, simply does not suffice. Moreover, to the extent that Plaintiff argu
the impetus for Wang's behavior was a “stereotypical[ly] Chinese male” belief that w
should be subservient, Plaintiff’'s own racial stereotyping does not transmute Plaintif
discrimination claim into a race discrimination claim. Thus, the Court finds no ra
discriminatory nexus between Wang'’s alleged conduct and Plaintiff's protected
Wang's “yelling” may have been rude, but rudeness, alone, is not actioBaioliegton N.
& Santa Fe Ry. Co. v. Whjté48 U.S. 53, 68 (2006) (“Title VII . . . does not set forth
general civility code for the American workplace.’” (quotfbgcale v. Sundowner Offsho
Servs., Ing 523 U.S. 75, 80 (1998)).

Second, assuming Plaintiff had been able to establish a racially discriminatory
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between her treatment and Wang’s conduct, ffialras failed to establish that an adve
employment action occurred. “[A]n adverse employment action is one that ‘mats
affect[s] the compensation, terms, conditions, or privileges of . . . employm@&atvis v.
Team Elec. C9520 F.3d 1080, 1089 (9th Cir. 2008) (quottguang v. Univ. of Cal. Davis
Bd. of Trustee225 F.3d 1115, 1126 (9th Cir. 2008¢e also Kang v. U. Lim Am., In296
F.3d 810, 818-19 (9th Cir. 2002)). Plaintiff has provided no evidence suggestin
Wang’s one-time, July 2010, verbal reprimand had any affect, let alone a material aff
her job duties or compensation, or even was placed in her personnel file. Indeed, th
reprimand was not even mentioned in the February 25, 2011 written Counseling/Dig
Memo that precipitated Plaintiff's termination. (Doc. 50, Ex. 13). Because Plaintiff hg
established (or even suggested) that Wang's verbal reprimand materially affect
employment, Wang'’s verbal reprimand, as a matter of law, is not an adverse empl
action. Nunez v. City of Los Angelelst7 F.3d 867, 874—75 (9th Cir. 1998) (stating th
supervisor’s “scolding . . . and threatening to transfer or dismiss” an employee 4
adverse employment actionsgealso Hellman v. Weisbeyr§o. CV-06-1465-PHX-FIM
2007 WL 4218973, at *6 (Title VII does not insulate an employee from criticegfig 350
Fed.Appx. 776 (9th Cir. 2009Brooks v. City of San Mate@29 F.3d 917, 929 (9th Ci
2000) (“badmouthing” an employee does not constitute an adverse employment ac

In sum, Plaintiff has failed to show a genuine issue of material fact that this is
incident subjected Plaintiff to racially discriminatory conduct and adversely affectg
employment. Lacking a prinfacie case of race discrimination, the Court has no nes
complete the remainder of ttcDonnell Dougladurden-shifting analysis. Accordingl
the Court grants summary judgment to Defendant on Plaintiff's claim of race discrimin

b. Sex Discrimination

Defendant argues that Plaintiff has failed to establish a prima facie case
discrimination because Plaintiff did not suféen adverse employmeaction. (Doc. 49 a
3-4). Although the Court of Appeals hadided adverse employment actions “broadl
Fonseca v. Sysco Food Servs. of Ariz.,,I1B24 F.3d 840, 847 (9th Cir. 200Ray v.
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Henderson217 F.3d 1234, 1241 (9th Cir. 2000), Defendant is nonetheless correct.
“[Aln adverse employment action is one that ‘materially affect[s] the compens
terms, conditions, or privileges of . . . employmeriDdvis 520 F.3d at 1089. In her Thir
Amended Complaint, Plaintiff attempts to plead an adverse employment action by cl
that Wang’s alleged sex discrimination caused Plaintiff to “suffer[] from periods of Ig
work, loss of pay, pay increases [sielnd emotional distres$.(Doc. 26 1 40). Plaintiff
however, offers no evidence substantiating any of these alleged harms.
Construing Plaintiff's Response (Doc. 51) rather broadly, Plaintiff appears to
that Wang’'s manner of interacting with and verbal criticisms of Plaintiff, together, cong
the adverse employment actiomecessary for a prima facie sex discrimination clg

Specifically, Plaintiff purports to demonstrate that Wang expected her to “behave in

ation,
d
Aimin

ss of

argue
titute
1m.

a wa

that was deferential and submissive,” and Wang “did not yell at the male employees ¢

demean them in front of coworkers as he did to hdd? at 6 (citing PSOF {{ 51, 54)).

Plaintiff supports her claims with her own deposition testimony concerning Inci
Two through Six, as detailed above. Plaintiff alleges that Wang discriminated agai
on the basis of her sex in each of these five incidents. Specifically, Plaintiff clain

Wang’s “lost train of thought” comment in Incident Two evidences sex discrimin

> Plaintiff does not appear to intend to demonstrate an adverse employment
with evidence that she sufferedecreasen pay because Plaintiff's pleadings and evide
make no mention of it. The Court notes, however, that under Wang’s supervision, in d

2010, Plaintiff did, in fact, “suffer” a 3.1%creasein pay (an amount consistent with

previous raises). (Drottz Dep., Doc. 55 at 158:24-159:15).

® Plaintiff has neither pleaded nor argued that her termination was an a

employment action motivated by Wang’s sex discriminati@eeDoc. 26 {1 37-41; Dog.

51). Indeed, Plaintiff's employment was terminated by Macaluso (also a Caucasian f

" Plaintiff may be conflating the “adverse employment action” element necesss
a disparate treatment sex discrimination claim with the “conduct sufficiently seve
pervasive to alter the conditions of employment” element necessary for a hostile wo
claim based on sexual (gender) harassment.
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because she felt “insulted” by Wang’s expres$i@rottz Dep., Doc. 54 at 114:22-115:14).

Plaintiff claims that Wang’'s “not yet?” question in Incident Three evidences
discrimination because she felt insulted by Wang’s question despite admitting that
uttered no other related statements or questidtisat(118:20-23). Plaintiff claims that tk
verbal criticism she suffered in Incident Four evidences sex discrimination because

“wasn’t singling [other group members] out of the group to criticize them,” and Wang “

criticized the men the way [Wang] criticized [Plaintiff].Td(at 127:3—-13; 128:25-129:8)).

Plaintiff claims that the verbal criticism and threat to her career she suffered in Incide
evidences sex discrimination because she had “never seen [Wang] treat anybody
that.” (d. at 138:8-17). Lastly, Plaintiff claims that the verbal criticism she suffers

Incident Six evidences sex discrimination because Wang's tone and manner of pres

sex
War
e

War

nevel

Nt Fiv
b|se |
bd in

Bntati

indicated that Wang wanted to “pick a fightitvPlaintiff, and because Plaintiff has “never

seen [Wang] address a male that wayd. &t 199:18-200:13).

Even viewing the evidence in the light most favorable to Plaintiff and const
“adverse employment action” broadlyhe Court finds that Plaintiff has failed to establ
that she suffered an adverse employment action. Incidents Two and Three, even ifi
to be insulting, amount to no more than isolated remarks that Plaintiff has not shown &

the terms or conditions of her employment in any material \8ag Oncalgs23 U.S. at 8(

(noting Title VIl does not create “a general civility code for the American workplases);

also Faragher v. City of Boca Ratds24 U.S. 775, 788 (1998) (noting that “simple teas
offhand comments, and isolated incidents (unless extremely serious) will not amc

discriminatory changes in the terms and conditions of employment”) (internal quotatio

Fuing
sh
ntenc

ffectt

ng,
punt t

NS an

8 “l'wang] just kind of looked off into the distance like he was dazed or something.

Like somehow | was distracting him.” (Drottz Dep., Doc. 54 at 114:2-5).

7w

® The Supreme Court has held that the term “adverse employment action” “nd
covers ‘terms’ and ‘conditions’ in the narrow sense, but ‘evinces a congressional in
strike at the entire spectrum of disparate treatment . . . in employmem@ncale v.
Sundowner Offshore Servs., IN§23 U.S. 75, 78 (1998) (quotimderitor Savings Bank
FSB v. Vinsop477 U.S. 57, 64 (1986)).
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citation omitted).

Incidents Four and Six evidence only Wang’s verbal criticism of Plaintiff for poagr job

performance, albeit Incident Four occurred in front of Plaintiff's subordinates. Nonetheless

mere verbal criticism of an employee, even in front of the employee’s subordinates, does r

constitute an adverse employment acti®@eeNunez 147 F.3d at 874-75 (a supervisoy

scolding is not an adverse employment actiBnpks 229 F.3d at 929 (“bad mouthing” an

employee does not constitute an adverse employment a¢ieliyian2007 WL 4218973
at *6 (verbal criticisms of an employee are not adverse employment actions).
Incident Five evidences poor communication between Wang and Plaintiff,

criticism of Plaintiff's poor job performanceydan un-acted-upon verbal threat to Plainti

S

erba

f's

career. The verbal threat Raintiff's career is the most severe of Plaintiff's allegatigns.

Plaintiff, however, neither makes an allegation nor proffers evidence suggesting that \Wang

threat was ever acted upon or otherwise materially affected the terms or condit

ons |

Plaintiffs employment. Therefore, Wang’s threat does not constitute an advers

employment actionSee NuneZ 47 F.3d at 874—75 (where un-acted-upon verbal threats to

transfer or dismiss an employee are not adverse employment adtelisian 2007 WL

4218973, at *6 (same).

In sum, Plaintiff has failed to create a genuine issue of material fact that any of thes

five incidents, Incidents Two through Six, subjected Plaintiff to sexually discriminatory

conduct that resulted in an adverse employment action. Lacking a prima facie cas

discrimination, the Court has no need to complete the remainderMtennell Douglas

b Of S

burden-shifting analysis. Accordingly, the Court grants summary judgment to Defendant o

Plaintiff's claim of sex discrimination.
B. Hostile Work Environment Based on Sexual and Racial Harassment
Plaintiff's second cause of action allegeattBefendant subjected her to a race
gender based hostile work environment. (Doc. 26 11 42—-45). Title VII's general proh
against discrimination extends to harassment clabe®, e.gFaragher, 524 U.S. at 786
Manatt v. Bank of Ameri¢&39 F.3d 792, 798 (9th Cir. 2008)ller v. City of Oakland
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Cal., 47 F.3d 1522, 1527 (9th Cir. 1995).
1. Legal Framework

To prevail on a hostile workplace claim bdsm either race or sex, a plaintiff mu
show: “(1) that he was subjected to verbapbysical conduct of a racial or sexual naty
(2) that the conduct was unwelcome; and (3) that the conduct was sufficiently se}
pervasive to alter the conditions of the plaintiff's employment and create an abusiv
environment.” Gregory v. Widnall 153 F.3d 1071, 1074 (9th Cir. 1998). The wx
environment must be perceived as both subjectively and objectively akfasiles, 47 F.3d
at 1527. “Whether the workplace is objectively hostile must be determined fro
perspective of a reasonable person with the same fundamental characterldtics’

determining whether a work environment is sufficiently hostile or abusive to support a

st
re,
vere
e WOT

Drk

M the

clain

the Court should look at all the circumstances; including, the frequency of the discriminator

conduct, the severity of the conduct, whether the conduct is physically threater
humiliating; and whether the conduct unreasonably interferes with employee’s
performance.Faragher, 524 U.S. at 787-88.
Even if an employee establishes a prima facie case of harassment by a supe
when no “tangible employment action” has been taken, an employer may raise
“an affirmative defense to liability or damages, subject to proof by a
preponderance of the evidenc@drlington 524 U.S. at 765. The affirmative
defense has two prongs: (1) “that the employer exercised reasonable care t
prevent and correct promptI%/ any sexually harassing behavior”; and (2) “that
the plaintiff unreasonably failed to take advantage of any preventive or
corrective opportunities provided by the employer or to avoid harm
otherwise.” Id. Whether the employer has a stated antiharassment policy is
relevant to the first element of the defen&®. And an employee's failure to
use a complaint procedure provided bz the employer “will normaléy suffice to
satisfy the employer’s burden under the second element of the deféshse.”
Nichols v. Azteca Restaurant Enterprises,,|866 F.3d 864, 877 (9th Cir. 2001).
2. Prima Facie Case
Initially, the Court notes that in her Response, Plaintiff does not offer an arg
supporting her racial harassment claim and appears to have abandoned it. (Doc.
Defendant, in its Motion, accurately explains that in her deposition, Plaintiff complair

racial animus in only a single incident (Wang and Hao’s conversation in Chinese, dig
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above). (Doc. 49 at 8). As explained abakies single incident evidenced no racial aninmus

and, as such, cannot have been sufficiently severe or pervasive to give rise to a
hostile work environment.

With regard to Plaintiffs sexual harassment hostile work environment c

Defendant argues (Doc. 49 at 7-9) that Rihihas failed to establish two of the thrge

racia

aim,

elements of a prima facie case; namely (&) 8he was subjected to sex-based verbal or

physical conduct; and (3) that the conduct was sufficiently severe or pervasive to alter tf

conditions of the plaintiff's employment and create an abusive work environment.
To establish the first element, Plaintiff must demonstrate

that she was in some manner targeted for harassment because of her gend
and not merely that she was subjected to nonactionable offensive behavior by
co-workers. Dominguez-Curry v. Nevada Transportation Deg24 F.3d
1027, 1034 (9th Cir. 2005) (“The plaintiff [alleging a hostile work
environment sexual harassment claim] also must prove that any harassmen
took place because of sex.”) (Internal 8uotation marks omitted.) This
distinction between mere harassment and discriminatory harassment exists
because Title VIl is not a general civility code for the workplace and does not
prohibit all employment-related verbal or physical harassménicale v.
Sundowner Oftshore Services, |23 U.S. 75, 80 (19983ge alspBrooks

v. City of San Mate®29 F.3d 917, 927 (9th Cir. 2000) (“|[N]ot all workplace

conduct that may be described as harassment affects a term, condition, of

privilege of employment within the meaning of Title VII.”)
Pappas v. J.S.B. Holdings, In892 F.Supp.2d 1095, 1102-03 (D. Ariz. 2005).

Plaintiff relies on the same five verbal incidéhthat form the basis of her sg
discrimination claim to evidence her claim that Wang treated her in a sexually a
manner by “often sp[eaking] to her in angry tones, yell[ing] at her and demean[ing]
front of coworkers.” (Doc. 51 at 6). Even assuming that Incidents Two through Six oc
exactly as Plaintiff has described in her deposition, Plaintiff overstates the significancs
evidence she has submitted.

Incidents Two and Three were, at most, one-time stray remarks. “‘Stray’ rema

91n her Third Amended Complaint, Plaintiff generally alleges numerous instj
of hostile or abusive conduct by Wang. (Doc. 26). In her deposition, however, P
could only point to five incidents as instas where she believed her sex was a motive
factor for Wang'’s behavior.
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insufficient to establish discrimination.Merrick v. Farmers Ins. Groy®B92 F.2d 1434

1438 (9th Cir. 1990) (quotation omittedge also Nesbit v. Pepsico, |94 F.2d 703, 70%

(9th Cir. 1993) (discriminatory remark “uttered in an ambivalent manner” and “no
directly” to employment decision was at best “weak circumstantial evideng
discriminatory animus” and insufficient to defeat summary judgment).

Incidents Four, Five, and Six, all of which involved verbal criticisms of Plaint
poor job performance, are similarly insufficient to defeat summary judgment. Plaint
not offered any specific epithets, derogatory language, profanity, or demeaning lang
any kind that would support her claim of sexdssment. Instead, Plaintiff merely points
non-specific descriptions of Wang’s tone, raised voice, or yelling as evidence
harassment. Additionally, Plaintiff expects the Court to infer that because she h
observed Wang speak to male employees in a similar faSiWang’s criticism of Plaintiff
must have been based on Plaintiff's sex. Such an inference, however, would req
Court to ignore at least eight salient admissions by Plaintiff:

(1) each of the three incidents of verbal criticism were precipitated by Plair

admission to Wang that she had failed to complete important job duties (Drottz Dep|.

54 at 126:11-13, 136:25-137:8, 197:8-19);

(2) because equipment maintenance and calibration were solely within Plaintif
responsibilities, it was entirely reasonable for Wang to question Plaintiff about why th¢
and TMA machines had been inoperable for several months, and why Plaintiff h
calibrated the lab equipment (DSOF |1 20-23, 28; PSOF {{ 20-23, 28 (admitting D
20-23, 28); Job Descrip., Doc. 50, Ex. 3);

(2) Wang had justifiably higher expectations of Plaintiff than every other emp

™ 1n her deposition, Plaintiff generally ajles that Wang “never criticized the m
the way he criticized me.” (Drottz Dep., Doc. 54 at 129:7-8). Plaintiff, however, coulc
point to three specific males whom she claims were treated preferentially: Marty G

7/

[ tied

e of

iff's
ff has
lage
to

Df se

ad ni

ire t

tiff's
, Do

F's jol
b CN(
ad Nc

SOF

oyee

e
| only
hoat

Greg Almen, and Joe Baulerld(at 143:1-147:3). With regard to Joe Bauler (Plaintiff's

subordinate), Plaintiff claims that Wang privately communicated praise for Bauler’s
to Plaintiff without also acknowledging Plaintiff's contributiorid.(at 146:11-147:3).
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(male or female) because Plaintiff was the sole lab manager/supervisor—the positio
Wang with the highest rank and mostpassibilities (Drottz Dep., Doc. 50, Ex. 2,
129:9-19, 142:11-14, 147:6-148:9);

(3) two of the three verbal criticisms were in Wang’s private office, and therefo
not “demean” Plaintiff in front of her coworkers;

(4) Plaintiff testified that she was not in a position to evaluate whether or not thg
employees were adequately performing their jobs to Wang's expectaichnat
143:18-144:13);

(5) Plaintiff had no knowledge of whether or not Wang also privately criticized
employees about their job performansed id.at 143:15-17, 144:19-21);,

(6) Wang, at one point, was dissatisfied with the job performance of a male em
and gave supervisory authority over that male employee’s lab to Plaintiff because
believed Plaintiff was performing her job in a manner superior to the male empilq
performanc¥ (id. at 145:9-146:8);

(7) Wang did not subject any other female employee in the lab to any sex
criticism or harassing condueti(at 129:6-8); and

(8) On February 1, Plaintiff met with Macaluso (Wang's superior) to discuss W
behavior. Although Plaintiff initially raised the question of a sex-based reason for W
conduct, by the end of the conversation, Plaintiff had withdrawn the cofic@eposition
of Susan Macaluso, March 28, 2013 (“Macaluso Dep.”), Doc. 57 at 6:20-7:21). Alti
not directly admitted by Plaintiff, Plaintiff has offered no evidence contradicting Macal

deposition testimony.

12The Court notes that the male employegiiastion, Greg Almen, is one of the thi
male employees that Plaintiff specifically alleges Wang treated more preferentially th

134Plaintiff] had expressed a concern tehe may have been being treated differe
[by Wang] because she was a woman, but as we progressed through the conversg
essentially came to the consian that was not thease, as did |, and she withdrew tf
concern by the close of the conversation.” (Macaluso Dep., Doc. 57 at 7:16-21).
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In effect, Plaintiff is asking the Court to ignore all evidence of context or contradiction

and narrowly focus its attention on only two facts: (1) Wang criticized Plaintiff’
woman’s) job performance, and (2) Plaintiff did not observe Wang criticizing th¢

performance of three other male colleagues. While the Court is mindful to const

disputed facts in the light most favorable to Plaintijson, 357 F.3d 1075, the Coupt

cannot ignore undisputed facts that provide context for or contradict Plaintiff's clain
supervisor's occasional verbal criticism, even if delivered untactfullges not transmut
into sex-based harassment merely because the subject of the criticism is of a diffe
than the majority of her non-criticized coworkers.

Nonetheless, Plaintiff cites (Doc. 51 at 6-7) to the Ninth Circuit’'s decisig

5 (a
e job

flue a
NS, A
8!

rent ¢

nin

E.E.O.C. v. National Educ. Ass’n, Alaskar the proposition that she need not demonsirate

the elements above because “[t]he ultimate question . . . is whether members of one
exposed to disadvantageous terms or condittdesnployment to which the other sex @
not exposed.” 422 F.3d 840, 844 (2005) (internal quotations and citations omitted). P
however, seriously misstates the actual holdinyatfonal Educ. Ass'n
We acknowledge that our invocation of the “reasonable woman” standard,
which renders sex-specific differences in the subjective effects of objectivel
identical behavior sufficient to ground a claim of discrimination, was roote
in the context of exphcﬂ_l%/ sex- or gender-specific conduct or speech. We now
hold that evidence of differences in subjective effects (along with, of course,
evidence of differences in objective quality and quantity) is relevant to
determining whether or not men and women were treated differently, even
where the conduct is not facially sex- or gender-specific.
Id. at 845—-46. Thu$yational Educ. Ass’merely instructs the Court to consider a plaintit
evidence that the allegedly sex-based harassing conduct had a different subjective ¢
plaintiff's sex than on opposite-sexed co-workeld. Moreover,National Educ. Ass'n
explicitly states that the “different subjeatieffects” analysis supplements, rather t
replaces, the more traditional objectively qualitative and quantitative analysis of diffe

in conduct. Id. Plaintiff's evidence that Wang treated women, as a class, differently

1 Title VIl does not create “a general civility code for the American workplace.

Oncale 523 U.S. at 80.
-20 -
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their male co-workers has been exhaustively considered above and found fagking

Therefore, when reviewing all of Plaintiff's evidence and admissions, both individuall
cumulatively*® the Court cannot reasonably conclude that Plaintiff was subjected to
conduct of a sex-based harassing nature (the first element of a prima facie case).

Plaintiff also fails to establish the thielement of a primaatie case. Plaintiff’s

y ana

yerba

evidence is insufficient to establish that Wang’s conduct was severe or pervasive enough

alter the conditions of Plaintiff’'s employment. The two stray remarks and three instances

verbal criticism, spread over several months, do not constitute pervasive cqnduc

Additionally, the job-specific criticism, uttered without profanity or otherwise demegning

language, does not constitute severe conduct merely because Wang unspecifically

tone and volume to express his displeasure at Plaintiff's poor job performance.

used

In sum, Plaintiff has failed to show a genuine issue of material fact that Wjang's

conduct subjected plaintiff to a hostile work environment based on sexual haragsmel

Lacking a prima facie case, the Court needanatyze the merits of Defendant’s affirmati

Ve

defense (Doc. 49 at 9-11; Doc. 59 at 6-8) that it took prompt, effective remedial action ar

Plaintiff unreasonably failed to report the alleged sexual harassment. Accordingly, thg
grants summary judgment to Defendant on Plaintiff’'s claim of a hostile work enviror
based on sex-based and racial harassment.

C. Retaliation for Complaints of Sex and Race Discrimination

Plaintiff's third cause of action alleges that, in violation of Title VII, Defeng

15 Plaintiff incorrectly argues (Doc. 51 at 5-6) that Wang's alleged condy
analogous to the conduct found to be sexually harassMagtional Educ. Ass’nThe case
Is distinguishable because Plaintiff has accused Wang of far less than repeated a
instances of “screaming, foul language, invading employee’s personal space (includ
instance of grabbing a female employee from behind), and threatening physical gest
apparently following little or no provocationNational Educ. Ass’22 F.3d at 844.

% The Ninth Circuit has held that discriminatory acts that are “not always of a 1

b CoL

men

ant

ct is
d se\

ng ol
Lres,

lature

that could be identified individually as significant events” may nonetheless be “signiilicant

both as a legal and as a practical matter” in their “cumulative effete’ Draper v. Coeu
Rochester, In¢147 F.3d 1104, 1108 (9th Cir. 1998).
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terminated her employment in retaliation for Plaintiffs complaint of sex and

race

discrimination. (Doc. 26 1 46-50). Title VII prohibits employers from “discriminat[jng]

against any of his employees . . . becawsdas opposed any practice made an unla
employment practice by this subchapter.” 42 U.S.C. § 2000e-3(a).

1. Legal Framework

TheMcDonnell Douglasramework and allocation of proof that governs dispa

treatment claims also governs retaliation clairartzoff v. Thoma$809 F.2d 1371, 137
(9th Cir. 1987) (citindRuggles v. Cal. Polytechnic State Unikd@7 F.2d 782, 784 (9th Ci
1986). UndemMcDonnell Douglasa plaintiff must first establish a prima facie casg
retaliation. McDonnell Douglas411 U.S. at 802. To establish a prima facie cas
retaliation, a plaintiff must show: (1) engagement in a protected activity, (2) an a(
employment action, and (3) a causal link between the Braoks v. City of San Mated29
F.3d 917, 928 (9th Cir. 2000). If the plaintiff dstahes a prima facie case of retaliation,
defendant has the burden of articulating a legitimate, non-retaliatory reason for its
Porter v. Cal. Dep’t of Cort.419 F.3d 885, 894 (9th Cir. 2008)rDonnell Douglas411
U.S. at 802. Once the defendant has presented a purpose for the action, the plain
the ultimate burden of providing evidence that the defendant’s reason is “merely a
for a retaliatory motive.”ld.; McDonnell Douglas411 U.S. at 804.

2. Prima Facie Case

Plaintiff has offered sufficient evidence to survive summary judgment on the firg

wiul

rate
)
g
of

e of

lvers

the

actio

iff be

prete

5t two

elements: reporting perceived sex-based andased discrimination is a protected activity;

and termination of employméhis an adverse employment action.

In Plaintiff's Response, Plaintiff for the first time argues that the Februali
disciplinary warning was also a retaliatory action. (Doc. 51 at 11). Plaintiff's
Amended Complaint only alleged termination (Doc. 26 at | 47-48) and, at depd
Plaintiff’'s counsel agreed to “stipulate that the only retaliatory act that [Plaintiff] is clai
is termination” (Drottz Dep., Doc. 50, Ex. 2 at 265:16—22). Consequently, the Court w
consider whether the February 25 disciplinary warning was a retaliatory ésé@ef.rishan
Air, Inc. v. Federal Ins. Cp635 F.3d 422, 435 n.19 (9th Cir. 2011) (holding that a ¢
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With regard to the third element, until recently in the Ninth Circuit, the plaintiff

ina

Title VII retaliation claim could establish the causal element of a retaliation claim by merely

showing that the protected activity was a motivating factor in the adverse employment
However, following the recent United States Supreme Court decisigmversity of Texag
Southwestern Medical Center v. Nasghe causal link between the protected activity
the employer’s action in a retaliation claim under Title VII must be “proved accordi
traditional principles of but-for causation, ribe lessened causation test stated
2000e—-2(m). This requires proof that the unlawful retaliation would not have occurreq
absence of the alleged wrongéaction or actions of the employer.” 133 S.Ct. 2517, 2
(2013). Accordingly, Plaintiff must show that she would not have been terminated |
her complaints about Wang’s alleged sexual discrimination.

Here, Plaintiff provides no direct evideAtef but-for causation, and instead asks
Court to infer causation from the chain of events. On February 1 and 17, respe
Plaintiff informally and then formally complained of Wang’'s conduct, alleged
discrimination, and demanded that Wang never interact with her without a witness.
Maculuso investigated Plaintiff's complaint, found it without merit, determined Wang
not a threat to Plaintiff or others, and una@eenumerous deficiencies Plaintiff's job
performance (largely the deficiencies that precipitated Wang’s criticisms in Incidentg
Five, and Six). On February 25, Plaintiff received a written disciplinary warning
counseling, and was given the opportunity to create an action plan to improve |
performance. Instead, Plaintiff again refused to work with Wang. Finally, on Februg
Plaintiff was terminated. (DSOF {1141-47,49-50; PSOF {41-47, 49-50, 67-69 (ad
DSOF 11 41-47, 49-50)).

raised for the first time in opposition to summparggment is not properly before the distr
court).

8During her deposition, Plaintiff could ordyticulate one fact evidencing retaliatig
the proximity in time between her Februaryf@iimal complaint to HR and the February
termination of her employment. (Drottz Dep., Doc. 50, Ex. 2 at 265:24-266:8).
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Plaintiff argues (Doc. 51 at 10-11) that the causal link between Plaintiff's comp
and her termination is “clear” because the disciplinary report mentions the findings
investigation of Plaintiff's complaints (showing Defendant’s knowledge of the protg
activity) and the proximity in time between tiwe events (less than one month from the f
informal complaint to termination).

Under the préNassar‘motivating factor” test, evidence of knowledge and proxin
in time, together, could have been sufficient for the Court to find a disputed issue of
causation.Yartzoff 809 F.2d at 1376 (citingfiller v. Fairchild Indus., Inc.797 F.2d 727
731-32 (9th Cir. 1986)Ray v. Hendersqr217 F.3d 1234, 1244 (9th Cir. 2000) (a cal
link may be inferred from proximity in time). Paseassar however, Plaintiff must meet th
“more demanding” burden of showing but-for causatidassar 133 S.Ct. at 2534. Whil
knowledge and proximity in time certainly remain relevant when inferring but-for caus
in this case they cannot be enough to satisnkff's prima facie burden. If the Court we
to hold otherwise, it would transmute an employee’s preemptive engagement in a pf
activity, whether frivolous or not, into a shield against the imminent consequences (
job performance. Such an interpretation of Section 2000e-3(a) is now inconsistent \
Supreme Court’s guidance Nassar See idat 2531-32 (discussing the “ever-increas
frequency” of retaliation claims and how a weak causation standard emboldens fri

claims that sap judicial resources and “réiecosts, both financial and reputational, or

laints
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bcted
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employer whose actions were not in fact the result of any discriminatory or retaliatory

intent”); see alspBrooks 229 F.3d at 917 (recognizing a concern that “employers will be

paralyzed into inaction once an employee has lodged a complaint under Title VII, n
such a complaint tantamount to a ‘get out of jail free’ card for employees engaged
misconduct”).

Here, Plaintiff has only adduced evidence of knowledge and proximity in

hakin

in jo

time.

Plaintiff has offered no other evidence supporting but-for causation despite admitting that h
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job performance had been deficient and refusing to work with her direct supervisor:*\Vang.
Thus, Plaintiff has not set forth sufficient evidence on which to establish a genuine i$sue

material fact on but-for causation, an element of a prima facie Title VIl retaliation claim.
3. Defendant’s Non-Retaliatory Reasons and Pretext

Plaintiff's failure to show a prima facie aenders moot the remainder of the burglen

shifting analysis. Nonetheless, the Courtesothat the substantial evidence (includjng
Plaintiff's own admissions) of Plaintiff’'s poor job performance and obstinate refusal tojwork
with Wang, her direct supervisor, constitute a legitimate, non-retaliatory reasgn fo
Defendant’s action. (DSOF Y 46—-47, 49; PSOF Y 46-47, 49 (admitting DSOF {1/{46—4
49)). Furthermore, Plaintiff has offered no evidence reléVamestablishing pretext aside
from the plainly insufficient showing that Defendant's had knowledge of Plaintiff's

complaints and the proximity in time of the two even&egDoc. 51 at 11-13). Therefor

11

even if Plaintiff had met her prima facie burden, Plaintiff would still have faile to
demonstrate a genuine dispute of material fact. Accordingly, the Court grants summa

judgment to Defendant on Plaintiff's claim of retaliation for complaints of sex and| race

9 During oral argument, Plaintiff attempted to demonstrate “but-for causation” by
recharacterizing her refusal to work with Wang as a protected activity. Specifically, Plaintif
claims her refusal to work with Wang wasantinuation of her objection to discriminatory
treatment by Wang. The Court finds that an employee’s personal declaration that $she w
not work with her direct supervisor is not a protected activity. Thus, Plaintiff's refusal to
work with Wang was not a protected activity and cannot form the basis of her retgliatiol
claim. To hold otherwise would permit an employee to have an undisclosed objection to h
supervisor that grants her complete liberty to quit doing her job. Title VII, however, require:
a protected activity that is something other than job abandonment as a form of protest.

20 plaintiff argues that pretext is plainly evident from the lack of concurrent discipline
of Wang by Maculuso. (Doc. 51 at 12). Ptdfrhas not, however, explained how this fact
actually constitutes relevant evidence of pretext in light of the context of the situation{ Firs
Maculuso is a person of the same race and sex as plaintiff. Second, Wang responded to
investigation’s results by “committ[ing] to tak[e] steps to improve his working relatiorship
with Plaintiff.” (DSOF § 47; PSOF § 47 (admitting DSOF 9 47)). Third, in contrast to
Wang’s commitment, “Plaintiff refused to woskith Wang (her direct supervisor) and
insisted that a witness be present when@ang needed to speak with her.” (DSOF { 46;
PSOF { 46 (admitting DSOF { 46)).
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discrimination.
D. Race Discrimination and Retaliation Under 42 U.S.C. § 1981

Plaintiff’'s fourth cause of action alleges that Defendant retaliated against h

reporting race discrimination, in violation 42 U.S.C. § 1981. (Doc. 26 1 51-55). T

Court notes that in her Response, Plaintiff does not offer an argument supporting he
racial discrimination and retaliation claim; Plaintiff appears to have abandoned the
(Doc. 51). Defendant, in its Motion, accuratelyplains that in her deposition, Plaint
complained of racial animus only in Incident One (Wang and Hao’s conversation in C}
discussed above). (Doc. 49 at 8). As explained above, Incident One evidenced n
animus and, as such, cannot support a race discrimination and retaliatiorSdatitwv.. City

of Phoenix No. CV-09-0875-PHX-JAT, 2011 WL 3159166, at *3 n.3 (D. Ariz. July

er fo
he
8§19
clain
ff
lines

0 rac

26,

2011) (“Claims of disparate treatment arising under Title VIl and Section 1981 are paralle

because both require proof of intentional distation. The same standards are use
prove both claims, and facts sufficient to give rise to one are sufficient to give rise
other.”) (quotingLowe v. City of Monrovia775 F.2d 998, 1010 (9th Cir. 1985) (interr
citations omitted)). Accordingly, the Court grants summary judgment to Defends
Plaintiff's claim of race discrimination and retaliation under 42 U.S.C. § 1981.

E. Wrongful Discharge In Violation of A.R.S. § 23-1501(3)(c)(ii)

Plaintiff's fifth cause of action alleges that Defendant violated the whistleblo
provision of Arizona’'s Employment Protection Act (“AEPA”) by terminating Plainti

employmentin retaliation for Plaintiff's February 17 formal complaint about Wang. ([

2L In Plaintiff's Response, Plaintiff for the first time argues that the Februal
disciplinary warning was also a retaliatory action. (Doc. 51 at 10). Plaintiff's T
Amended Complaint only alleged termination (Doc. 26 Y 57-58) and, at depo
Plaintiff's counsel agreed to “stipulate that the only retaliatory act that [Plaintiff] is clai
Is termination” (Drottz Dep., Doc. 50, Ex. 2 at 265:16—-22). Consequently, the Court w
consider whether the February 25 disciplinary warning was a retaliatory é&éer.rishan
Air, Inc. v. Federal Ins. Cp635 F.3d 422, 435 n.19 (9th Cir. 2011) (holding that a ¢
raised for the first time in opposition to summparggment is not properly before the distr
court).
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26 1 57-58; Doc. 51 at 9). Specifically, Plaintiff alleges that she reported two cr
actions by Wang: (1) Assault, under A.R.S. § 13-1203; and (2) Harassment, under
§ 13-2921. (Doc. 26 1 57).
1. Legal Framework
An employee has a claim against an employer under A.R.S. 8§ 23-1501(3)(c)(ii
employer has terminated the employment relationship in retaliation for:

[t]he disclosure by the employee in a reasonable manner that the employee ha
Information or a reasonable belief that the employer, or an employee of the
employer, has violated, is violating or will violate the Constitution of Arizona
or the statutes of thisate to either the employer or a representative of the
employer who the empIoKee reasonably believes is in a managerial or
supervisory ﬁosition and has the authority to investigate the information
provided by the employee and to take action to prevent further violations of the
Constitution of Arzona or statutes of this state or an employee of a public
body or political subdivision of this state or any agency of a public body or
political subdivision.

A.R.S. 8§ 23-1501(3)(c)(ii)). By the plain terms of the AEPA, a plaintiff must point

mina

AR.

if the

192

to a

predicate Arizona constitutional provision or statute that the employer “is violating gr will

violate.” 1d. In order to fulfill that requirement, Plaintiff alleges that she was terminat

ed in

retaliation for reporting conduct that constitutes criminal assault under A.R.S. 8 13-1203 ar

harassment under A.R.S. § 13-2921. (Doc. 26  57).
2. Predicate Violation of an Arizona Statute

Defendants argue (Doc. 49 at 12—16) that Plaintiff fails to state a prima faci

2 Cas

under A.R.S. 8 23-1501(3)(c)(ii) because Plaintiff did not have a reasonable belief that War

committed a violation of either edicate statute Plaintiff cites. An actual violation of

predicate statute need not occuogan v. Forever Living Prod. Int’l, Inc52 P.3d 760, 76

(Ariz. 2002) (citingWagonseller v. Scottsdale Mem’l Hosg.10 P.2d 1025, 1035 (Ariz.
1985));see Murcott v. Best Western Int'l, Int98 Ariz. 349, 357 (Ariz. App. 2000). Rath¢

the AEPA allows wrongful termination claims when an employee maasmnablebelief
that the employer “has violated, is violating, or will violate the Constitution of Arizor
the statutes of this state.” A.R.S. 8§ 23-1501(3)(c)(i)). The Court will conside

reasonableness of Plaintiff's belief that Wang violated each statute, in turn.
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a. Assault Under A.R.S. § 13-1203
Plaintiff's report of assault is predicated on Incident Seven, Wang'’s Februg
entrance into Plaintiff's office. (Doc. 51 at 9). Criminal assaultin Arizona is defined &
“[iIntentionally, knowingly or recklessly causing any physical injury to another person
“[iintentionally placing another person in reasonable apprehension of imminent ph
injury;” or (3) “[kKlnowingly touching another person with the intent to injure, insul
provoke such person.” A.R.S. 8§ 13-1203(A). Plaintiff has admitted that Wang did not
or touch Plaintiff in any way. (DSOF § 33; PSOF § 33 (admitting DSOF 1

Consequently, Plaintiff must exclusively rely on demonstrating that Wang “intentig

plac[ed Plaintiff] in reasonable apprehension of physical injury.” A.R.S. § 13-12G&&);

Doc. 51 at 9. Plaintiff's reliance is misplaced for two reasons.

First, Plaintiff has neither alleged naroduced evidence that Wang intended to
Plaintiff in fear. Without a belief that Wang intended to scare her (whether reasoni
not), Plaintiff could not have reasonably believed that, absent any physical contact
had criminally assaulted Plaintiff. Second, Wang’s conduct did not put Plaintiff
reasonable apprehension of fear. Plaintiff presents no evidence of her reasonable feg
her own statements that “[b]Jecause [Wang] fotusdvay into my office, | feel that he mg
become physically violent with me.” (Doc. 51 at 9 (quoting Drottz Report to HR, Doc.
Ex. 11 at 2); PSOF { 62). Plaintiff's uncorroborated statements on this point carr,
weight because the Ninth Circuit “has redd to find a ‘genuinégssue’ where the only
evidence presented is ‘uncorroborated and self-serving’ testimdithiatimo, 281 F.3d at
1061 (quotindKennedy v. Applause, In@0 F.3d 1477, 1481 (9th Cir. 1996)). Even if{
incident occurred exactly as Plaintiff describes (PSOF Y 25-35, 61-62; DSOF 11 |
“Wang’s angry demeanor, pushing the door open and demanding to know who Plain
talking to” was insufficient to place Plaintiff in reasonable apprehension of imm
physical injury. This is because Plaintiff has admitted that, despite their previous
interactions, Wang had never touched or threatened to touch Plaintiff. (DSOF { 33

1 33 (admitting DSOF § 33)). During this incident, Wang did not approach Plaintiff \
-28 -
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clenched fist, tell Plaintiff he was going to hit her, or lunge towards her. (DSOF { 35;
1 35 (admitting DSOF { 35)). Moreover, Plaintiff did not feel the need to leave her
and even continued her conversation with Macalukb). (Lastly, despite her claims th
she feared Wang, Plaintiff has admitted that she took no steps to protect herse
potential harm. (Drottz Dep., Doc. 50, Ex. 287:16-18). In light of all of the evidenc
Plaintiff could not have reasonably believed that Wang had placed her in reag
apprehension of an imminent physical injury.
In sum, Plaintiff has not shown a genuine issue of material fact that she reas
believed Wang had criminally assaulted her under A.R.S. 8 13-1203. Therefore, Plg
report of the alleged assault cannot be the predicate violation necessary to sustain g
claim.
b. Harassment Under A.R.S. § 13-2921
Plaintiff's report of harassment is predicated on Incident Seven, Wang’s Febru
entrance into Plaintiff's office. (Doc. 51 at 9). Criminal harassment in Arizona is deg
as “conduct that is directed at a specificsp@ and that would cause a reasonable pers
be seriously alarmed, annoyed or harassed and the conduct in fact seriously alarmg
or harasses the person.” A.R.S. § 13-291(E). Further, criminal harassment agains
public officer or employee can only occur if committed “with intent to harass or
knowledge that the person is harassing another person,” and in one of six circumst
1. Anonymously or otherwise contacts, communicates or causes a
communication with another person by verbal, electronic, mechanical,
telegraphic, telephonic or written means in a manner that harasses.

2. Continues to follow another Eerson in or about a public place for no
legitimate purpose after being asked to desist.

3. Repeatedly commits an act or acts that harass another person.

4. Surveils or causes another person to surveil a person for no legitimate
purpose.

5. On more than one occasion makes a false report to a law enforcement, credit

or social service agency.

6. Interferes with the delivery of any public or regulated utility to a person.
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A.R.S. § 13-2921(A).

In the instant case, “Plaintiff's crimin&larassment claim is solely predicated ¢
Incident Seven. (DSOF Y 36; PSOF § 36 (admitting DSOF § 36)). Conseq
circumstances two, four, five, and six are pliinapplicable. Circumstance one is a
plainly inapplicable because Plaintiff has not alleged any harassing communications
the incident. In her Response, Pldfntites only to the third circumstancegpeatedly
commits an act or acts that harass another person,” A.R.S. 8 13-291(A)(3) (emphasis
but does not articulate how this single incident can possibly constitute repeated bg
(Doc. 51 at 9-10). Thus, circumstance six is plamly inapplicable. Because each of {
six circumstances is plainly inapplicable, Plaintiff could not have reasonably believd
Wang had criminally harassed her. Therefore, Plaintiff has not shown a genuine i
material fact that she reasonably believed Wang had criminally harassed her unde
§ 13-2921 and Plaintiff's report of the alleged criminal harassment cannot be the pr
violation necessary to sustain an AEPA claim.

In sum, Plaintiff has failed to show a genuine issue of material fact that PI;
reasonably believed she was reporting a predicate violation of an Arizona statute. P
therefore, is not eligible for the Section 23-1501(3)(c)(ii) whistleblowing protections ¢
AEPA. Because Plaintiff failed to establish a prima facie case, the Court need not 4
Defendant’s remaining arguments (Doc. 49 at 16-17; Doc. 59 at 8-10) that Plaint

failed to meet her causation burden and that Defendant had a legitimate, non-ret

reason for terminating Plaintiff's employmenAccordingly, the Court grants summary

judgment to Defendant on Plaintiff's claim of wrongful discharge (retaliation) in viold

of A.R.S. § 23-1501(3)(c)(ii).

IV. CONCLUSION
After reviewing the evidence submitted by both parties, and viewing the evig

favorably to Plaintiff, the Court finds that Plaintiff has failed to submit sufficient evid
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to show a genuine issue of material fact on each of Plaintiff's five counts. Accordingly ant
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based on the foregoing,

IT IS ORDERED that Defendant’s Motion for Summary Judgment (Doc. 49) i
granted. Because this resolves each of Plaintiff's claims in this case, the Clerk of tf
Court shall enter judgment for Defendants, and against Plaintiff, Plaintiff shall take

nothing.

DATED this 25" day of November, 2013.

James A. Teilbﬂrg
Senior United States District Judge
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