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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Robert Kenneth Smith, No. CV-11-01623-PHX-GMS
Plaintiff, ORDER
V.

Commissioner  of  Social  Security
Administration,

Defendah

Pending before the Court is Claimant Rolk&enneth Smith’s appeal of the Socig
Security Administration’s (SSA) decision torgedisability insurane benefits. (Doc. 28).
For the following reasons, the Couftians the denial of benefits.

BACKGROUND

Robert Smith filed for disability benefits on April 25, 2007, alleging a disabi
onset date of January 9, 2008. His da#&t iasured was June 30, 2010. His claim w
first denied by an administrative law judge (Alah January 27, 201@\fter an appeal to
the District Court, the Commissioner movex have the case remanded. The remd
resulted in another denial of benefitsMarch 22, 2013. The Appeals Council remand
the matter for a third heagn The ALJ held a hearingn April 12, 2016. The ALJ
determined that Mr. Smith hdlde following severe impairments: coronary artery dises
with  status post  atherectomy, myodial infarction, hyperlipidemia,
hypertriglyceridemia, degenerativisc disease of the cerviald lumbar spine, cervica

spondylosis and stenosis, status post icakvdiscectomy, status post right kng

35

=

ty
as

nd

9%
o

nSe

e

Dockets.Justia.c


https://dockets.justia.com/docket/arizona/azdce/2:2011cv01623/636275/
https://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2011cv01623/636275/35/
https://dockets.justia.com/

© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

arthroscopy, peripheral neuropathy, and dpe€lr. 537). With thes impairments taken
into account, the ALJ found that Mr. Smith had the residual functional capacity (RF) tc
perform light work with certaimestrictions. (Tr. 540). Beoae the ALJ determined that
Mr. Smith could performwvork that exists in significamtumbers in the national economy
the ALJ found that Mr. Smith was not disablaader the Social Segty Act. (Tr. 548).

The Appeals Council denied the request to review, making the Commissioner’s degisic
final. (Tr. 513-15). Mr. Smith ne@ seeks judicial review of this decision pursuant to #2
U.S.C. § 405(9).
DISCUSSION
l. Legal Standard
A reviewing federal court iV address only the issues ragsby the claimant in the
appeal from the ALJ’s decisiokee Lewis v. ApfeR36 F.3d 503, 517 n. 13 (9th Cir.

2001). A federal court may set aside a deniatlisbility benefits when that denial i

v/

either unsupported by substan&aidence or based on legal errbhomas v. Barnhart
278 F.3d 947, 9% (9th Cir. 2002). Substantial evidensg'more than a scintilla but less
than a preponderance.ld. (quotation omitted). It is“relevant evidence which,
considering the record as a whole, a reasonable person might accept as adequate
support a conclusionld. (quotation omitted).

The ALJ is responsiblefor resolving conflicts intestimony, determining
credibility, and reslwing ambiguities.See Andrews v. Shalala3 F.3d 1035, 1039 (9th
Cir. 1995). When adence is “subject to more than oradional interpretation, [courts]
must defer to the ALJ’s conclusionBatson v. Comm’r of Soc. Sec. AdmBb9 F.3d
1190, 1198 (9th @i 2004). This is so because “[t][¥®eLJ] and not the reviewing court
must resolve conflicts in evidence, and if the evidence can sugifftet outcome, the
court may not substitute its juchgnt for that of the ALJ.Matney v. Sullivan981, F.2d
1016, 1019 (9th Cir. 199Zcitations omitted).

II.  Analysis

Claimant alleges that the ALJ errdy (1) improperly rejecting the treating
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physician’s opinions; (2) impperly rejecting the Claimastcredibility; and (3) failing
to resolve a conflict between the Vocationap&st's (VE) testimoy and the Dictionary
of Occupational Titles (DOT).

A. Weight Afforded to Treating Physician’s Opinions

A “treating physician” is one o actually treats the claimanhgester v. Chater81
F.3d 821, 830 (9th Cir. 1995Vhen a treating doctor’s opinion is not contradicted
another doctor, it may only be rejected for clear and convincing reddoifsa treating
doctor’s opinion is contradicted by anotltgrctor, it may only be rejected for “specifi
and legitimate reasons supporteg substantial evidence the record for so doingld.
(citations omitted)Mr. Smith’s treating physician—[Rtor Troy Anderson—submitted
reports opining that Mr. Smith was disablaud unable to workKTr.). The ALJ gave his
opinions minimal weight.

Dr. Anderson submitted atter on January 9, 2008 veh details Mr. Smith’s
diagnoses and states: “The patient is no lofaja@e] to work. Hisprognosis is poor. | do

not expect recovery.” (Tr. 391SSA guidelines in place #ie time of the ALJ’s decision

provide that “treating source opons on issues that are ressl to the Commissioner ar¢

never entitled to controlling weight or specsainificance.” SSR 96-5p. The ALJ cannc
ignore such opinions, butehALJ also cannot give thepinion controlling weight and
“abdicat[e] [ ] the Commissioner’s statutorgsponsibility to deermine whether an
individual is disabledld. The ALJ did not ignore Dr. Anderson’s letter, but the ALJ ©
assign it minimal weight in acodance with the regulation€laimant further argues tha
the ALJ erred by failing to consider thehet statements in Dr. Anderson’s lette
recounting the Claimant’'s peripheral neurbyyaand other illnesses. But the ALJ di
discuss these diagnosisoughout the recordnd in fact, the ALJ found that these welf
severe impairments. Finally, Claimant objectshe ALJ’s statemerthat Dr. Anderson’s
observation that the Claimant has an inability to drive conflicts with the Claimant’s
statements about driving atetime. The ALJ was not expressing a view that a disal]

person could never drive; rather the ALJswaointing out inconsistencies which tende

-3-

\J

Dt

d

[

[®N

e

own
led
d




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

to make Dr. Anderson’s opinion less credible.

On October 7, 2009, Dr. Anders@ubmitted an RFC assessment. The A
assigned minimal weight to this opinidrecause Dr. Anderson did not discuss al
objective findings to support the RFC limitats and because Dr. Anderson’s finding
that Claimant’s medications caused impaintsevere not supportda, the record. ALJ's
“may discredit treating physicians’ opinionsathare conclusory, brief, and unsupporté
by the record as a whole, . . .lor objective medical findingsBatson 359 F.3d at 1195.
Claimant disputes that the record suppdhts ALJ’'s conclusion that he tolerated h
medicine well. But where the evidends “subject to more than one rationa

interpretation, [courts] mustefer to the ALJ’s conclusionld. at 1198. The Claimant’s

evidence of difficulty withmedicine is in records dm 2011 and 2012, after the¢

Claimant’s date last insure@ihere was substantial evidertoesupport the ALJ’s finding.
(Tr. 447).

Claimant also argues d@hthe ALJ erred by assigg only minimal weight to
Dr. Anderson’s opinion that Claimant’s impaents met Listing 1.04A. But Claiman
does not challenge the ALJ’s determination thiating 1.04A is not met. Therefore, an

possible error made by the ALJ is irrelevdfinally, Claimant asserts that the ALJ erre

by stating that two of Dr. Anderson’s remwere contradictory. In one November 201

assessment, Dr. Anderson found that Clain@odld not engage in simple grasping

pushing and pulling or arm ntrols, or fine motor manipulation on either arm. (Tr.

1277). In a different Novemb@012 assessment, Dr. Andersoarked that Claimant did
have impairments with respect to gross manipulation/handling, figgeand feeling, but
that Claimant could engage in such activitesstantly in an eightour day. (Tr. 1279).
While it is possible that Dr. Anderson misumsteod the question and did not intend

make a contradictory statement, the ALJ dmt rely solely on the contradiction ftc
discount the physician’s opinion. The ALF@lnoted that a mezhl examination from
August 2008 found that the Claimant hadmak strength in his fingers in hands. (T

544). Even assuming that Dr. éderson’s opinions were nottended to be contradictory
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the ALJ properly relied on othenedical evidence to discouthte opinion and did not err.

B. Claimant’s Credibility

When a claimant alleges subjective syomps, like pain, theALJ must follow a
two-step analysis to decide whether to créubt claimant’s testimony. First, the claimai
“must produce objective medical evidenok an underlying impairment which coulg
reasonably be expected to produce pfaen or other symptoms allegedSmolen v.
Chater, 80 F.3d 1273, 1281 {9 Cir. 1996) (quotindBunnell v. Sullivan947 F.2d 341,
344 (9th Cir. 1991)) (quotatiomarks omitted). The claimant doaot need to show “that
her impairment could reasonably be expedtedause the severityf the symptom she

has alleged; she need only show that it coeétbonably have caused some degree of

symptom.” Smolen 80 F.3d at 1282. Second, ifetlclaimant can make the showing

required in the first step artkde ALJ does not find any evedce of malingering, “the ALJ
can reject the claimant’s testimony about seeerity of her symptoms only by offering
specific, clear and convinmuy reasons for doing sdd. at 1281.

Claimant objects to the ALJ’'s considagoa of his daily activities in assessing hi
credibility. Daily activities “maybe grounds for an adsse credibility finding ‘if a
claimant is able to spend a substantial péiis day engaged in pursuits involving th
performance of physical functions that are transferable to a work settirg.¥V. Astrue
495 F.3d 625, 639 {B Cir. 2007) (quoting-air v. Bowen 885 F.2d 597, 603 (9th Cir
1989)). The ALJ found thahe Claimant could take care lof personal hygiene, prepar
food, do laundry, papills, drive, go to the movies, grery ship, go to his son’s socce
games, attend his son’s school events, asgdtdsis son with homework. These activitig
are of the sort that the Ninth Circuit hasihd demonstrate the performance of physig
functions that are transtdvle to a work settingSee Burch v. Barnhgrd00 F.3d 676,
680-81 (9th Cir. 2005) (holdg that the ALJ was permitted tmnsider the claimant’s
daily living activities of cooking, cleaning, shopping, intenagtiwith family, and
managing financesMorgan v. Comm’r of Soc. Sec. Admib69 F.3d 595, 600 (9th Cir

1999) (“If a clamant is able tepend a substantial part bis day engaged in pursuit
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involving the performance of ghical functions that areansferable to a work setting

[here, fixing meals, doing laundry and yanebrk, and caring foa friend’'s child], a

specific finding as to this fact may be suféiot to discredit a claimant’s allegations.”).

Cf. Orn 495 F.3d at 639 (“We agree with Otimat reading, watching television, an
coloring in coloringbooks are activities that are so undemanding that they cannot be
to bear a meaningful relationshgpthe activities of the workplace.”).

C. Vocational Expert’'s Testimony

At the hearing, the VE testified that ardividual with the Claimant's RFC would

be able to work as @ashier, office helper, or assemiprker. (Tr. 619-20). Claimant’s

RFC is restricted to “occasional overheamhching bilaterally.” (Tr. 540). Claimant

sai

argues that the ALJ erred by accepting thés\tEBstimony because the DOT states that a

cashier must reach constantly and an assembrker or office helper must reach

frequently. Where the “expert’s opinion that #ygplicant is able to work conflicts with

or seems to conflict with, the requirementselisin the [DOT], then the ALJ must ask the

expert to reconcile the conflittefore relying on the expert tecide if the claimant is
disabled."Gutierrez v. Colvin844 F.3d 804, 807 (9th IC2016) (citing SSR 00-4P). Buf
in order for a “difference between an exjgetestimony and the [DOT’s] listing to be
fairly characterized as a conflict,must be obviousr apparent.’id. at 808. Therefore,
“tasks that aren’t essential, integral, or ectpd parts of a job are less likely to qualify 4
apparent conflicts that the ALJ must ask abdt.”

Here, the ALJ asked the VE if his testimony was sted with the DOT and he
replied that it was. ClaimantRFC restricts his ability to readverhead while the DOT
only discusses that a cashier, assembly workeoffice helper must reach generally.
the VE had “opined that [the Claimantpudd stock shelves owash windows, the
conflict would have been apmt or obvious,” but “[gyen how uncommon it is for
most cashiers to have to reach overhead, . . . there was no apparent or obvious
between the expert’s testimony and the [DOTJ.”Claimant argues th&utierrezis the

distinguishable because in that case, ¢l@mant was only restricted from reachin
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overhead with her right arm, whereas Mr.i®ims restrictedfrom reaching overhead
with both arms. But t fact remains that it was not neaedy obvious tathe ALJ that a
conflict existed regarding the Claimant’sedeto reach overheatggardless of whether
that limitation applied to just one arm both. The ALJwas entitled to rely on the
expert’s testimony.
CONCLUSION

The ALJ properly weighed the treatinghysicians’ opinions, discounted thg
Claimant’'s credibility, and reliedn the VE's testimony. Ristantial evidence support
the ALJ’s decision.

IT IS THEREFORE ORDERED that the ALJ's decisin to deny disability
benefits is affirmed. The Cler the Court is directed tenter judgment accordingly.

Dated this 27th day of June, 2018.

Honorable G. Murna Snow
United States District Jug
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