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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
John R. Browne, No. CV-11-1740-PHX-SMM
Plaintiff, MEMORANDUM OF DECISION AND
ORDER
V.

Michael J. Astrue, Commissioner of Sogial
Security Administration,

Defendant.

Plaintiff John R. Browne seeks judicraview under 42 U.S.C. 88 405(g), 1383(c)
of the final decision of the Commissioner ®bcial Security (“Commissioner”), whic
denied him disability insurance benefits under the Social Security(Bot. 17) Plaintiff
asks this Court to vacatiee Commissioner’s denia(Doc. 17.) Defendant has respond
Plaintiff has replied, and the matter is fully briefed. (Doc. 23; Doc.R&}xhe reasons thd
follow, the Court finds that the Commissioneatt&cision is neithesupported by substanti
evidence nor free from harmfilggal error. The Court will remand this case to
Commissioner for an award of benefits.

BACKGROUND
Plaintiff was born on July 8, 1955. (Tr. 483Je has a limited eaation, is able tg

1“Doc.” refers to the documents in this Cosifile. “Tr.” refers to the administrativy
transcript. A certified copy of the administrative transcript was provided to this Court
Commissioner of the Social Security Administration on February 10, 2012 D(fgeé1.)
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communicate in English, and his employment history shows that he had past releva
as a cement finisher._()dPlaintiff was originally injued in a workplace accident in 200

in which he strained his groamd fell backward onto a concréteck, striking his left lower

lumbar spine. (Doc. 17 at)3Plaintiff eventually receivceworker’'s compensation benefits

as a result of this injury. (Tr. 51-52.)

Plaintiff filed an application for Socigbecurity disability insurance benefits
October 4, 2007. (Tr.37.) Inis application, he allegedahhe became disabled as
January 1, 2004, thoughisidate was later amended tdyJi, 2005 (otherwise referred 1
as “disability onsetlate”). (Id) Plaintiff last met the insured status requirements of
Social Security Act on December 31, 2006 (othseweferred to as the “date last insure(
(1d.)

When applying for disability, Plaintiff alleganability to work dueo a back injury
and degenerative disc disease. (Tr. 43.)alltgyed a variety afymptoms stemming bot
from the injury and from medications he wasgscribed, including pain, fatigue, anxie
stress, rash, and depression. )(ld.

Plaintiff's application was deniedhitially on February 5, 2008, and upq
reconsideration on May 22, 200dr. 37.) Plaintiff sought aadministrative hearing befor
an administrative law judg@ALJ”), and the hearing walseld on August 11, 2009. ()
On October 16, 2009, the ALJ determined taintiff was not diskaled for the purpose g
receiving disability insurance befits, finding that evernbugh Plaintiff could not perforn

past relevant work, he could still perform to# range of “light exertional-level work” ang
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a range of “medium work.”(Tr. 45.) This decision became the Commissioner’s final

decision when the Social Securitppeals Council denied review. (Tr. 1-4.)
STANDARD OF REVIEW
When reviewing a Social Security apphethe Commissioner’s decision must

affirmed if it is supported byubstantial evidence and he &pg the correct legal standarad

SeeBatson v. Commission&f Soc. Sec. Admin 359 F.3d 1190, 1193 (9th Cir. 2004);

Benton v. Barnhayt331 F.3d 1030, 1035 (9th Cir. 2003). When reviewing
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Commissioner’s factual determinations, actihgpugh the ALJ, this Court will affirm if
there is substantial evidence supporting those determinationSelbga v. Halter332 F.3d
1177, 1180 (9th Cir. 2003); Saelee v. Cha®drF.3d 520, 521 (9th Cir. 1996).

Substantial evidence is more than a mere scintilla, but less than a preponderance.

Howard ex rel. Wolff v. Barnhar841 F.3d 1006, 1011 (9th Cir. 2003); Mayes v. Massa

hari

276 F.3d 453, 459 (9th Cir. 2001). Substantial evidence is relevant evidence which

reasonable person might acceptadequate to support anclusion based on the enti
record. _Howard341 F.3d at 1011; Morgan@omm’r of Soc. Sec. Admin169 F.3d 595
599 (9th Cir. 1999).

If the evidence can reasonably suppoitthex affirming or reversing th

Commissioner’s conclusion, the Court may sabstitute its judgment for that of the

Commissioner._Sdg&atson 359 F.3d at 1193; McCartey v. Massan298 F.3d 1072, 107
(9th Cir. 2002). The ALJ is responsible fimtermining credibility, resolving conflicts i

medical testimony, and forgelving ambiguities, Se®enton 331 F.3d at 1040; Edlund

Massanari 253 F.3d 1152, 1156 (9th Cir. 2001). TARJ's legal determinations are

reviewedde novo, although deference is owed to a mable construction of the applical
statutes._SeEdlund 253 F.3d at 1156; McNatt v. Apfe201 F.3d 1084, 1087 (9th Ci
2000).

COMMISSIONER’S DISABILITY EVALUATION PROCESS

To qualify for Social Security disability benefits, Plaintiff must show that he su
from a “medically determinable physical or mental impairment” that prevents him
performing his prior work activities and any other substantial gainful employment that
in the national economy, and that the impairment “can be expected to resultin death @
has lasted or can be expected to last for a continuous period of not less than 12 mont
42 U.S.C. 8§423(d)(1)(A). Further, Plaintiff's disabled status must have existed on or
his date last insured. SBerch v. Barnhart400 F.3d 676, 679 (9th Cir. 2005); Tidwill
Apfel, 161 F.3d 599, 601 (9th Cir. 1998); Flaten v. Sec’y of Health & Human Sé#s.3d
1453, 1459 (9th Cir. 1995).
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Social Security regulations prescribé\a-step evaluation process for an ALJ

determine if a claimant is disabled withiretmeaning of the Soci&ecurity Act. _See

Batson 359 F.3d at 1190, 1194; 20 (RF8 404.1520. At step one, the ALJ determing
the claimant is presently engaged saobstantial gainful activity. _ Se20 C.F.R. §
404.1520(b). If the claimant is erggad in substantial gainful aciiy, then he is not disablec
If not, the ALJ moves to step two to detgne if the claimant has impairments

combinations of impairments that significartigit the claimant’s physical or mental abili
to do basic work activities and are thus “sevavéhin the meaning of the regulation. S
id. 8 404.1520(c). At the thirdegp, the ALJ evaluates if tlidaimant’s impairment meet
or medically equals the criteria of a lisiegpairment found in Appendix 1 of Subpart P
Regulation No. 404. If yesnd the impairment meets thequirements for duration und
20 C.F.R. 8§ 404.1509, theaginant is disabled. If the claimant fails to meet or equa
criteria or fails the duration requirement, #hkeJ’'s analysis moves to step four. S
C.F.R. § 404.1520(e). nder step four, the ALJ detemmes the claimant's residus
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functional capacity (“RFC”), which is the continued ability of the claimant to perform

physical or mental work activities despite imgairment or combination of impairmenrits

Seeid. The ALJ also determines if the claimarRRFC allows him to perform past relevg

work. Seeid. 8 404.1520(f). If yes, the claimant m®t disabled. If not, the analysis

proceeds to a fifth step whettee burden shifts to the Commisser to demonstrate that th
claimant is not disabled bygsenting evidence that the ohant retains sufficient RFC t

adjust to perform other jobs that exist igreficant numbers either in the region where

claimant lives or in severatgions of the country. Sd@ U.S.C. § 423(d)(2)(A); 20 C.F.R.

8 404.1520(9g).
In this case, Plaintiff's last insuredtdawas December 31, 2006. (Tr. 37.)

determining whether Plaintiff was disabledrfrtnis disability onset date, July 1, 2005, {

“Mental limitations, nonexertional capacitgnsiders all work-related limitations ar
restrictions that do not depend on an individual’s physical strength, such as difficu
concentration. SSR 96-8p.
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ALJ moved through steps one, two and three withnding that Plaintiff was disabled. (T
39-43.) Prior to a step four evaluation, &le] evaluated Plaintiff RFC and found that h
was limited to “the full range of light exertidAavel work and a rangef medium work.”.
(Tr. 45.) Based on Plaintiffs RFC assessmanhstep four the ALJ found that Plaint

could not perform his past rekent work due to his physiclinitations. (Tr. 46.) However

the ALJ found at step five that Plaintiff retained sufficient RFC tosadguperform other

jobs existing in significant numbersthe national economy. Sé2 U.S.C. § 423(d)(2)(A)
20 C.F.R. 8 404.1520(g). (Tr. 46-47.)
DISCUSSION
A. Step Five of the Sequential Evaluation Process
At the fifth step, the burden shifts tine Social Security Administration f{

demonstrate that the claimant is not disalded that he can engage in some typsg

N

ff
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b Of

substantial gainful activity thaixists in “significant numbete the national economy. Th

ALJ considers the fact that the claimant cannot do the work that he has done in the p:

because of a severe impairment, considers#mmaht’'s RFC, the claimant’s age, educatipn,

and work experience, and determines whetherclaimant can do any other work in
national economy. The ALJ will finidhe claimant disabled if the claimant is unable to a
to any other work, Se20 C.F.R. 88 404.1520(g), 416.920(qg). See &lsockwood V.
Comm’r of Soc. Sec. Admin.616 F.3d 1068, 1071 (9th Cir. 2010) (where claim

establishes that she suffers from a severeirmgat that preventser from doing past work

burden shifts to the Commissioner to show shatcan perform some other work); Valent
v. Comm’r of Soc. Sec. Admin574 F.3d 685, 689 (9th Cir. 2009) (the burden shift

Commissioner at step five to show tlaimant can do other kinds of work).

The step five analysis includes a dethiésssessment of the medical evidence,
claimant’s daily activities, prior work recardny functional restctions and limitations
medication and other treatment for reliefgiptoms, and infornti@n and observations b

treating and examining physiciaasd third parties regardingemature and extent of th

claimant’'s symptoms. S&8 C.F.R. 88 404.152916.929. Credibility determinations aye
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the province of the ALJ; however, the Amlust make specific findings which suppor
conclusion that the claimant’s allegats of severity are not credible. Saagenfelter v.
Astrue 504 F.3d 1028, 1036 (9th Cir. 2007 pbbdins v. Soc. Sec. AdmiM66 F.3d 880
883 (9th Cir. 2006).

B. ALJ Rationale

The ALJ found conflicting opinion evidencethis case. (Tr.45.) The ALJ weigh¢

the conflicting opinions andoncluded that Plaintiff was not disabled. XIdhe ALJ also

assigned little weight to Plaintiff's subj@e symptom testimony, finding it “not fully

credible.” (Id) The ALJ found that although Plaintiféald not return to his past relevant

work, he maintained a sufficieRFC to perform other jolexisting in significant number
in the national economy. (Tr. 45-46.)

1. Opinion Evidence

Plaintiff argues that the ALJ decisionaased on reversibledal error and does ngt

|4

d

5

rest upon substantial evidence. Specificallyatgpies that the ALJ erred by: (1) rejecting

the opinions of his treating physicians, DPaul Cunningham, James Lavoy, and Nat

Suedekum, who concluded that he was uméblvork; and (2)ssigning improper weigh

to the opinions of non-treaiy and non-examining state aggmhysicians who opined that

he had only moderate physical itations and was able to work.

alie

it

In weighing medical sourcepinions in Social Security cases, the Ninth Cirguit

distinguishes among three types of physiciandréating physicians, who actually treat the

claimant; (2) examining physicians, who exaenbut do not treat the claimant; and
non-examining physicians, who neitherdt nor examine the claimant. esterv. Chater
81 F.3d 821, 830 (9th Cir. 1995).

Generally, more weight given to the opinion of a treating physician than to

opinions of non-treatinghysicians because a treating physigssemployed to cure and h
a greater opportunity to know and obsetive patient as amdividual. SeeAndrews V.
Shalala53 F.3d 1035, 1040-41 (9th Cir. 1995). Whatreating physician’s opinionis n

contradicted by another physao, it may be rejected onlfor “clear and convincing’
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reasons, and where it is contietdd, it may not be rejectedtiout “specific and legitimate
reasons” supported by substantiatewnce in the record. Lest&l1 F.3d at 830. “When an

examining physician relies on the same clinfoadings as a treaig physician, but differs

only in his or her conclusns, the conclusions of éhexamining physician are n
‘substantial evidence.” Orn v. Astrud95 F.3d 625, 632 (9th Cir. 2007).

An ALJ must accord “controlling weighto a treating doctor's opinion whef
medically-approved diagnosti@chniques support the omn and the opinion is ng
inconsistent with othebstantial evidence. S@6 C.F.R. § 404.1527)(2); Lingenfelter
v. Astrue 504 F.3d 1028, 1038 n.10 (9th Cir. 200Q7); C¥@5 F.3d at 632-33If the ALJ
does not accord the opinion conlirg weight, then the ALJ musbok to a number of othe
factors in determining how muakeight to give it, such as the length of the treatn
relationship, frequency of examination, natame extent of treatment relationship, evide
supporting the treating doctor’s opinion, consistency of the opinion, and the dc
specialization. Se20 C.F.R. § 404.1527(d)(2)-(d)(6).

Similarly, the Ninth Circuit geerally holds that greater vggit is to be given to th
opinion of an examining physician ovencaabove the opinion of a non-examini
physician._SeAndrews 53 F.3d at 1041. As with a tteay physician, the ALJ may reje(
the opinion of an examining physician, eviecontradicted by aon-examining physician

only by providing specific, legitisite reasons that are supported by substantial evide

the record._Sekloore v. Comm’r of Soc. Sec. Admjr278 F.3d 920, 924 (9th Cir. 2003).
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It is solely the duty of the ALJ to weighe evidence and resolve conflicts in the

record. _SeeEdlund 253 F.3d at 1156. An ALJ need not accept the opinion of
physician, including a treatinghysician, if that opinion is brief, conclusory, a
inadequately supported binical findings. Sed@homas v. Barnhar?78 F.3d 947, 957 (9t

any
nd

-

Cir. 2002). However, “an ALJ dsenot provide clear and comging reasons for rejectin]g
nts

an examining physician’s opom by questioning the credibility of the patient’s compla
where the doctor does not discredit those damfs and supportsiultimate opinion with
his own observations.” Ryan €@omm’r of Soc. Sec. Admin528 F.3d 1194, 1199-12(
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(9th Cir. 2008). Moreover, the Commissioner “nmay assume that doctors routinely lie

order to help their patients collectdbility benefits.” _Lester v. Chate81 F.3d 821, 832

(9th Cir. 1995) (quotindratto v. Secretan839 F.Supp. 1415, 1426 (D. Or. 1993)).

Treating Physician Dr. Paul Cunningham

Dr. Paul Cunningham was Plaintiff'setiting physician in Washington prior

Plaintiff's move to Arizona, and saw Piaiff from October 2003 until 2007. (Tr. 41, 45.

Dr. Cunningham wrote in a letter to the Labor Department in July 2006 that Plaintiff
permanently disabled and unable toimen meaningful employment.”_(Id.The ALJ
decision noted, but gave “little iglentiary weight” to this opinion, stating that there was
“significant support in theacord for Dr. Cunningham’s assenent,” and that the doctor

treatment notes mainly summarized Plaintiffisbjective complaints but did not pres¢

n

[0

“was

not

S

eNt

“objective clinical or laboratory diagnostic findings that support this functional assessinent.

(1d.)
The issue before the Court is whetliee ALJ provided specific and legitima]

reasons supported by substanéaidence in the recorfbr rejecting Dr. Cunningham’s

opinion. Sed ester 81 F.3d at 830 (stating that adting physician’s opinion may not f
rejected without “specific and legitimate reas” supported by substantial evidence in
record). Plaintiff argues that the ALJ eafr not according full weight to the doctor
opinion, disagreeing with the ALJ's contem that the opinion lacks the support
objective clinical or laboratory dgnostic findings. (Doc. 17 at 21.)

Here, the Court agrees with Plaintiffaththe ALJ failed to provide specific ar
legitimate reasons supported Bubstantial evidence in thecord for rejecting Dr
Cunningham’s opinion. The ALJ discounttls treating physician’s opinion primaril
because the ALJ found that the doctor’'s natesnly summarized Plaintiff's subjectiv
complaints, diagnoses, andazations — but Dr. Cunninghastfreatment notes contain |
indication that the doctor himself ever distited Plaintiff's compaints, and the doctor’
diagnosis was supporteg his own observation of Plaintiffver several years of treatme

Thus, the mere fact that the ALJ questioned the credibility of Hfardomplaints to the
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doctor is not a specific and legitimate reasopported by substantial evidence in the reqg
for discounting the doctor’s opinion.

Treating Physician Dr. James Lavoy

Dr. James Lavoy was Plaintiff's treating ployan upon Plaintiff’'s move to Arizons
and first saw Plainti on June 15, 2007. (Tr. 424.) rOLavoy issued a medical sour
statement in which he opined that Plainaffuld occasionally lift or carry less than t
pounds, due to the fact that Plaintiff “couldrélst stand or walk.” (Tr. 45.) Dr. Lavoy
further stated that Plaintiff was limited irhetr ways, including thdte could stand or wal

only one hour in an eight-hoday, could sit for only threleours, and could never climl

stoop, kneel, crouch, or crawl._(JdThe ALJ gave Dr. Lavog opinion limited weight a$

well, because of “the limited treatmentripel after which the opinion was given,” af

because the ALJ could look to notes from damlg office visits inevaluating the doctor’
opinion. (Id)

Plaintiff contends that the ALJ erreddiscounting Dr. Lavoys opinion, arguing thaft

the ALJ misstated the recomd finding that the doctor’'s medical source statement

completed in July of 2007, one month after Rtéfis first visit to the doctor, and that the

opinion was thus based only two visits. (Doc. 17 at 22Rlaintiff correctly points out that

Dr. Lavoy’s source opinion is datdanuary 10, 2008, and that tlecord contains treatme
notes from seven different visits from JU2@07 to November ZB. (Tr. 428; 412-425.

ord

U7

was

Nt

Although, as Defendant notesetALJ was not wholly without a basis for finding that the

statement was completed in July of 2007, bseddr. Lavoy wrote therein that the last ti
he had seen Plaintiff was July 6, 2007. (Tr. 426.)

However, regardless of thigegularity in the dates withithe source statement, it
undisputed that the recordfbee the ALJ did contain treatment notes evidencing s¢
different occasions on which Dr. Lavoy treatdintiff. (Tr. 412-425.) Nevertheless, tl
ALJ discounted the doctor’s apon on the grounds of “the lited treatment period afte
which the opinion was givemd treating notes from only twaffice visits by which the

undersigned could elate” the assessment. (Tr. 43Nhus, the ALJ’s stated reasons 1
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discounting Dr. Lavoy’s opinionagre not supported by substantial evidence in the reg

Treating Physician Dr. Natalie Suedekum

Dr. Natalie Suedekum also completed a mo@diource statement for Plaintiff, in Ju
2009, in which she opined thtaintiff could not perform wik on a regular or consiste
basis. (Tr. 45.) The doctorrther noted that Plaintiff suffered from dizziness and fatig
and had other limitations includimgpt being able to bend, clbmreach, stoop, or balang
(Id.) The doctor also explicitly std that Plaintiff's restrictions were in existence prio
his date last insured._()d.

The ALJ discounted Dr. Suedekum’s opinion, stating:

Hinds L too 1oetiction [Sioh llght of e Madhaal evidence for the period prior -

to the date last insured. The undgn&id notes that the evidence of record

includes treatinﬁ records from Dr. Suedekum beginning in December 2007,
one year after the date last insured.

(1d.)

Plaintiff argues that here too the ALJ faileo provide sufficient justification fo
discounting the doctor’s opinion. (Doc. 1728t) The Court agrees. The ALJ apparer
discounted Dr. Suedekum’s opinion altogetha that he gives no indication that
accorded it even limited weight. (Tr. 45.) disregarding the doctor’s opinion, howev
the ALJ failed to provide any specific laghate reasons, merely concluding that
assessment was too restrictive “in light @& thedical evidence,” without stating upon wik
medical evidence he based this conclusitms cursory dispositioaf the doctor’s opinior

thus is not a specific and legitimatason based on substantial evidence.

The ALJ’'s Reliance on the Opinions obhktreating and Non-exnining Physicians

In contrast to his uniform refusal to credit the opinions of the three tre
physicians, the ALJ accordésignificant weight” to theopinion of Dr. Randall Garlang
who completed an RFC assessiiéollowing a review of the record in February 200§
(Tr. 45.) This opinion stated that Plaintiteis capable of performing medium exertion
level work with occasional climbing of mgs and stairs, frequent balancing, stoop

kneeling, crouching, and crawling. (lJdThe ALJ stated that hrelied on this non-examin
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doctor’'s opinion because it wdsonsistent with the overall evidence for the alleg
disability period at issue and thdE reports of June 2005.”_(Id.The Integrated Medic3
Examiner (“IME”) reports to wich the ALJ refers consisted of two examinations Plair
underwent in 2005 at the requesthe Department of Laban connection with his clain
for worker's compensain benefits. (Tr. 41.)

The Court initially notes that the Nin@ircuit discounts the conclusions of a ng
examining physician when they dot testify at a hearing astibject themselves to cros
examination. _Se#Morgan 169 F.3d at 600 (“Opinions @ non-examining, testifying
medical advisor may serve as substantial evidence when they are supportedrf
evidence in the record amde consistent with it.”) (citation omitted); AndrevéS F.3d at
1037 (finding ALJ was “entitled tadopt the opinion of the naxamining medical adviso
who was present at the heariugd testified, and to discouttte opinion of the examinin
physician, because the ALJ gapecific and legitimate reasdios doing so that were base
on substantial evidence in the recordaadition to the non-examining psychologis
opinion”).

The Court agrees with Plaintiff thatetiALJ improperly accorded such significg
weight to Dr. Garland’s opinion. As discussed above, the ALJ discounted the con
opinions of all three treating phg&ns, and did so without specific, legitimate reasons b
on substantial evidence. #te same time, however, the Alssigned the greatest weig
to the opinion of this non-examng doctor, without offering sufficient justification for th
reliance, merely referencing the IME omins of two non-treating doctors. (Tr. 45.)
The Ninth Circuit requires a higheastdard, holding that an ALJ muesplicitly discuss his
rejection of the opinion of agating physician, setting forthesgfic, supported reasons f
instead crediting the opinions of the noraeXning state agency physicians. Skgiyen
v. Chater 100 F.3d 1462, 1464 (9th Cir. 1996) (empbasided). Thus, the ALJ failed
provide sufficient specific, legitimate reassapported by substantial evidence in the req
for his rejection of the opinions of the ttisg physicians iad his reliance instead on tf

opinion of the non-examiningon-testifying physician.
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2. Plaintiff's Subjective Symptom Testimony

Plaintiff contends that the ALJ impropgrefused to credit his testimony about §he

severity of his subjective symptoms. (Doc. 17 at 13-19.)

“Pain of sufficient severity causetly a medically diagnosed ‘anatomic
physiological, or psychologicabnormality’ may provide the b for determining that
claimant is disabled.” Lightv. Soc. Sec. Admitl9 F.3d 789, 792 (9th Cir. 1997) (quoti
42 U.S.C. §423(d)(5)(A) (2006)). “Once aichant produces objective medical evider

of an underlying impairment, an ALJ may nefect a claimant’'subjective complaints

based solely on [the] lack of objective medlieaidence to fullycorroborate the allege
severity of [those symptoms].” _Moisa v. Barnh&@67 F.3d 882, 885 (9th Cir. 2004

“[U]nless an ALJ makes a finding of malingegibased on affirmative evidence thereof
or she may only find [the claim§ not credible by making specific findings as to credibi
and stating clear and conving reasons for each.” dRbins v. Soc. Sec. Adm|i66 F.3d
880, 883 (9th Cir. 2006). Specifically:

The ALJ may consider at least thalowing factors when weighing the
claimant’'s credibility: [the] claimat's reputation for truthfulness,
inconsistencies either in [the] claints testimony or beveen her testimon
and her conduct, [the] claimant’s iljaactivities, herwork record, and
testimony from physicians and third pas concerning the nature, severity,
and effect of the symptoms of which [the] claimant complains.

Thomasv. Barnhar278 F.3d 947, 958-59 (9th Cir. 2002jt@rnal quotations omitted). Th
ALJ’s findings must be “sufficietly specific to permit the coutd conclude that the ALJ di
not arbitrarily discredit [the] claimant’s testimony.” kat 958.

Plaintiff alleged worseningain and fatigue resulting fino the initial injury and his
degenerative disc disease. (Tr. 43.) He atldgeher that he suffers from anxiety, stre
periodic depression, and rashes.) (Kt the hearing, Plaintitiestified that he suffered fron
constant pain, his back swells, and his bloodsuree elevates when he is active due to

pain. (Id) He testified further that any activitywcluding walking, increases his pain, a

that even epidural injections hawet provided dependable relief. (ldHe testified that the

pain at times will radiate up to his neakd result in migraine headaches. )(ld.
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In discussing his daily activities, Plaintifistgfied that he experienced dizziness 4
thus did not often drive, bilhat he could drive shodistances on “good days.” (JdHe
testified also that he couktand for approximately 45 minutes at a time, sit for up tc
minutes at a time, and on occasion hadigaic¢houghts for whiclme had recently begu
counseling. (Tr. 43.)

In a separate questionnag@ncerning his daily activitieghich Plaintiff completed
in December of 2007, Plaintiff reported ttred was able to do household tasks suc
laundry, washing dishes, and sweeping, but hieaneeded to rest during these activit
(Tr. 44.) He stated that lsan sometimes take his dogs to the park, and sometimes gosd
his wife rock-hunting if he feels well enoudghpugh he stays in the car on those occasi
(1d.)

The ALJ acknowledged that Plaintiff hdan underlying medially determinable
impairment that could possibproduce some pain or otr®mptoms,” but concluded thj

when evaluating Plaintiff's symptoms, “the allegations exceed the limitations reasg

expected from the medical findings.”__(Id.The ALJ found that Plaintiff's testimony

described daily activities which were “not lindtéo the extent oneauld expect,” becaus
he was “able to drive, do haelsold chores, go out on weekbck hunting excursions wit

a group and walk his dogs.” ()d.

\nd

p 30
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Moreover, the ALJ found that the IME exarais’ reports of 2005 indicated a greater

level of daily activities and less pathan Plaintiff's testimony. _(19l. Finally, the ALJ
referenced the objective medical diagnosttords, which showettlegenerative change
but consistently showedo stenosis and desxcribed [sitbderate facet degenerativ
changesmild inferior encroachment withouhass effect on nerve roots and disc
herniation.” (I1d)

The ALJ concluded therefore that Pkis subjective symptom testimony was “n
fully credible.” (Tr. 44-45.)However, the ALJ did allow th&laintiff's subjective claims
were at least partially credible, and tookmhinto account whedetermining Plaintiff's

RFC; as a result, the ALddind that Plaintiff was capable of “the full range of lig
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exertional-level work and a range of maui work” instead of wholly accepting D
Garland’s opinion that Plaintiff was capabletbé full range of medium exertional-lev,
work. (Id)

Upon review, the Court finds that the AsJindings are “sufficiently specific t

permit the court to conclude that the ALJ dat arbitrarily discredit claimant’s testimony.

Thomas 278 F.3d at 958. Thus, the ALJ did eatin the manner in which he discount
Plaintiff's subjective complaint testimonydowever, the ALJ did ndind any evidence o
malingering, and indeed explly found that Plaintiff's subjective claims were at lej
partially credible. (Tr. 45.)

Despite this finding of partial credibilitthe ALJ failed to acknowledge the influen
of Plaintiff's subjective claims upon his detenation in Step Five. The ALJ applied ti
Medical-Vocational Rules (the “grids”) teach a finding of “not disabled” under Ry
202.11. Where a claimant’s limitans are not solely exertional, an ALJ must consult
grids first, but upon a finding 6hot disabled,” must then parately examine the claimant
non-exertional limitations._ Sdeounsburry v. Barnhar468 F.3d 1111, 1115 (9th Ci
2006).

Here, the ALJ failed to separately examwwhether and to what extent Plaintiff

subjective non-exertional limitations affected ¢ietermination that $ficient work existed
in the national economy that Plaintiff cduhave performed. Naodid the ALJ elicit
testimony from a vocational expert to deterenthe affect of Plaintiff's non-exertion:
limitations. Thus, the Court finds that the Akrred in applying Re 202.11 to reach hi
determination that Plaintiff was not disabled.

CONCLUSION

In this case, because the ALJ madeliings unsupporteoly substantial evidence

step five, the Court sets aside the ALJ’s denial of benefits. Ts@mas 278 F.3d at 954,

Having decided to vacate the ALJ’s decisitie, Court has the dis¢ren to remand the cag
either for further proceedings far an award benefits. SBeddick v. Chated 57 F.3d 715
728 (9th Cir. 1998). The rule in thi&rcuit is that the Court should:
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credit[l] evidence and remand[ ] for award of benefitsvhere (1) the ALJ
has failed to provide legally sufficiergasons for rejecting [certain] evidence,
(2) there are no outstanding issuesittimust be resolved before a
determination of disability can be maded (3) it is cleairom the record that
thedAL%I would be required to find theaghant disabled were such evidence
credited.

Smolen v. Chater80 F.3d 1273, 1292 (9th Cir. 1996)he issue turns on the utility g

further proceedings. Here, there are no outstandsues that remaia be resolved befor

it can be determined that Plaintiff is entitlecatbaward of benefits. Therefore, pursuan
sentence 4 of the Social Security Act, 4351C€. 8§ 405(g) and 4@.S.C. § 1383(c)(3), tht
Court remands this action to the Commoner for a computation of benefits.

The Court is mindful of the challenggeand difficulties before the ALJ whe
adjudicating these cases. The ALJs are cowéd with a significant caseload and limit
resources. Also, the ALJ must apply confagtstandards against complex factual matt

a situation that probably muise resolved through Congressional action. And, as meé

noted, the circuit’'s case law is sometimeedds with the standas of the Commissioner.

Nevertheless, this Court is bound by circuit precedent, which in this instance rg
reversal.

Accordingly,

IT IS HEREBY ORDERED that this matter is hereblREVERSED and
REMANDED to the Commissioner for a computation of benefits.

IT IS FURTHER ORDERED that the Clerk of Court shall enter judgme
accordingly.

DATED this 16" day of November, 2012.

i Stephen M. McNamee
Senior United States District Judge
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