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Counter-defendant.

North American Specialty Insurance
Company,

Cross-claimant,

General Fidelity Insurance
Company,

Cross-defendant.

Pending before the Court are Pldin@Quanta IndemnityCompany’s Motion for
Summary Judgment (Doc. 138), Defendd&bé¢neral Fidelity Insurance Company’
Motion for Summary Judgment (Doc. 13@nd Defendant North American Specialt
Insurance Company’§lotion for Summary Jigment (Doc. 141). The Court now rule
on the motions.

l. Introduction

Quanta Indemnity Compgn(“Quanta”) filed this insurance coverage actic
seeking a declaration that it is not liableder the terms of a commercial general liabili
policy which it issued to insureds Ambeyed Development, Inc.; Amberwood Home
LLC; Roll Tide LLP; Summerset Marketingnterprises, Inc.; and Winston Casas LL
(related entities to which the Court colleetiy refers as “Amberwood”). (Doc. 15)
Although this action is an insance coverage dispute, tbespute is primarily between
Quanta and two other insurers of Amleod, General Fidelt Insurance Company
(“GFIC”) and North American Specialty Insurance Camyp (“NAS”). Quanta, GFIC,
and NAS each issued commercial general liability policies to Amberwood with ng
identical terms. Nevertheless, when Ambeod was sued in five separate lawsuit
Quanta, GFIC, and NAS took different giions with respect to coverag8ee, e.g.
(Doc. 140-10 at 49; Doc. 142-1 at 14; Doc. 142-4 at 2).

All three insurers claim against the athdor declaratory relief, (Doc. 26; Doc|
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37), and NAS seeks equitable contributiomirQuanta and GFIC for amounts alleged
expended in defending and indemmikyiAmberwood, (Doc. 37 at 14).
Il. Legal Standard

A. Summary Judgment

Summary judgment is appropriate wh&he movant shows that there is np

genuine dispute as to any maéfact and the movant entitled to judgment as a matte
of law.” Fed. R. Civ. P. 56(a). “A party asseg that a fact canndte or is genuinely
disputed must support that agsmn by . . . citing to particar parts of materials in the
record, including depositions, documents, etautrally stored information, affidavits, ot
declarations, stipulations . . . admissions, igatory answers, or other materials,” or k
“showing that materials cited do not establish the absence or presence of a g

dispute, or that an adverse party cannot predadmissible evidende support the fact.”

Id. 56(c)(1)(A), (B). Thus, summary judgmentngndated “against a party who fails to

make a showing sufficient to establish the exis¢éeof an element essential to that party
case, and on which that party wikdr the burden of proof at trialCelotex Corp. v.
Catrett 477 U.S. 317, 322 (1986).

Initially, the movant bears ¢hburden of pointing out tilhe Court the basis for the
motion and the elements of the causesadfon upon which the non-movant will b
unable to establish a genuine issue of material fdcat 323. The burden then shifts t
the non-movant to establish the existence of materiallthcthe non-movant “must do
more than simply show thatdre is some metaphysical doastto the material facts” by
“com[ing] forward with ‘specificfacts showing that there isgenuineissue for trial.”
Matsushita Elec. Indus. Ce. Zenith Radio Corp475 U.S. 574, 58@7 (1986) (quoting
Fed. R. Civ. P. 56(e) (1968 mended 2010)). A dispute abautact is “genuine” if the
evidence is such that a reasbleajury could return a verdi¢or the non-moving party.
Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986)he non-movant's bare
assertions, standing alone, are insufficient eatr a material issud fact and defeat a

motion for summary judgmentd. at 247-48. However, ithe summary judgment
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context, the Court construes all disputedtdain the light most favorable to the nor
moving party Ellison v. Robertsgr357 F.3d 1072, 107®th Cir. 2004).

Finally, when multiple parties submitass-motions for summary judgment, th
Court considers each motion on d#n merits but must consider all of the eviden
presented in determining whether a geeuissue of mateal fact exists.Fair Hous.
Council of Riverside Cnty., Inc. v. Riverside T&49 F.3d 1132, 1136 (9th Cir. 2001).

B. Evidentiary Objections

The Ninth Circuit Court of Appeals (“NihtCircuit”) applies a double standard t
the admissibility requirement for ewdce at the summarjudgment stageSee 10B
Charles Alan Wright, ArthurR. Miller & Mary Kay Kane, Federal Practice and
Procedure § 2738 (3d. ed. 1998).

With respect to the non-mant’s evidence offered iapposition toa motion for

summary judgment, the Ninth Circuit has sthtthat the proper inquiry is not “the

admissibility of theevidence’s form” butather whether theontentsof the evidence are
admissibleFraser v. Goodale342 F.3d 1032, 103@®th Cir. 2003)see alsd-ed. R. Civ.

P. 56(c)(2) (“A party may object that the maaéiited to support or dispute a fact cannot

be presented in a form that wid be admissible in evidence.Qelotex 477 U.S. at 324
(“We do not mean that theonmoving partymust produce evidence aform that would
be admissible at trial in order to asloisummary judgment.” (emphasis added
Accordingly, the Ninth Circuit has held, albsometimes implicitlythat a non-movant’s
hearsay evidence may establslgenuine issue of material fact precluding a grant
summary judgmenSee Fraser342 F.3d at 1036-3Tarmen v. S.F. Unified Sch. Djst
237 F.3d 1026, 1028-29 (9th Cir. 200Begyene v. Coleman Sec. Servs.,, 1864 F.2d
1179, 1182 (9th Cir. 1988RBut see Orr v. Bank of Am., NT & S285 F.3d 764, 779 (9th
Cir. 2002). Thus, “[m]aterial im form not admissible in evidence may be useavtod,
but not toobtain summary judgment, except wheae opponent bearing a burden ¢
proof has failed to satisfy it when challedgafter completion of relevant discovery.
Tetra Techs., Inc. v. Harte823 F. Supp. 1116, 1120 (S.D.N.Y. 1993).

e

(@)
@D

174

e

of

f




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

The Ninth Circuit has requad, however, that evidenadfered in support of a
motion for summary judgment be admissible both in form and in col8eatCanada v.
Blain’s Helicopters, Ing. 831 F.2d 920, 26 (9th Cir. 1987);Hamilton v. Keystone
Tankship Corp. 539 F.2d 684, 686 (9th Cir. 1976Accordingly, unauthenticated
documents cannot be considered in rulamga motion for summgrjudgment because
authentication is a “conditioprecedent to admissibilityOrr, 285 F.3d at 773%ee also
Canada 831 F.2d at 925 (“[DJocuments whichveanot had a propdoundation laid to
authenticate them cannoupgport a motion for summarjudgment.”). A document

authenticated through personal knowledge rbassupported with aaffidavit “[setting]

out facts that would be admissible in eade” and “show[ing] that the affiant of

declarant is competent tostdy on the matters statedFed. R. Civ. P. 56(c)(4).

Similarly, evidence containing hearsagtetments is admissibtenly if offered in
opposition to the motion. “Beaae ‘[v]erdicts cannot rest anadmissible evidence’ and
a grant of summary judgment is a determinabarthe merits of thease, it follows that
themovingparty’s affidavits must be free from hearsagurch v. Regents of the Univ. g
Cal., 433 F. Supp. 2d 1110121 (E.D. Cal. 2006) (quotingleklen v. Democratic Cong
Campaign Comm., Inc199 F.3d 1365, B® (D.C. Cir. 2000)).

However, unlike objections to foundationdainearsay, objections that evidence |i

not relevant or is misleading are supassfis at the summary judgment stage. The

objections are “duplicative dhe summary judgment standatself’ because the Court
necessarily considers only relewavidence in its rulingsee Burch433 F. Supp. 2d at
1119, and because Federal RafeEvidence 403 provides iféhe exclusion of evidence
that may “mislead thaury,” not the CourtseeFed. R. Evid. 403 (emphasis addexbe
also Bafford v. Travelers Cas. Ins. Co. of AB112 WL 5465851, &8 (E.D. Cal. Nov.
8, 2012).

1 A party may comply with the affidévrequirement by_offering a declaratiol
complying with 28 U.S.C. §746. Evidence may also laeithenticated by other mean
other than personal knowledgsych as any of the ap@ahes enumerated in Feder
Rule of Evidence 901See Ory 285 F.3d at 774.
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C. Interpretation of Insurance Policies
Under Arizona law, insurance policies,@stracts between insurers and insuregs,
are construed “to effectuate the parties’ intehterty Ins. Underwriters, Inc. v. Weitz
Co., LLG 158 P.3d 209, 212 | @riz. Ct. App. 2007). “Inarance policy provisions

must be read as a whole, giving meaninglitteams. If the contractual language is cles

=

[the Court] will afford it its plain andrdinary meaning and apply it as writterid.
(citation omitted). “[T]he insurer bears the den to establish the applicability of any
exclusion.”Keggi v. Northbrook Prop. & Cas. Ins. C4.3 P.3d 785, 788 13 (Ariz. Ct,
App. 2000).
[ll.  Background

The basic facts of the insum@e policies and underlying lauits giving rise to this
case are not in dispute.

A. Policies

1. Quanta

Quanta issued to Ambeoed a commercial general ligity policy (the “Quanta
Policy”) for the period March 12005 through March 15, 206Doc. 140-1 at 2). The
Quanta Policy provided coverage, in pafor “property damage” caused by an
“occurrence,” and defined property damage,part, as “[p]hysical injury to tangible
property.” (d. at 23, 36). TheQuanta Policy also contained a “limited subsidence
exclusion” (the “Limited Subsidence Exclusion”)d.(at 58). Specifically, this exclusion

provided:

This insurance does not apdy “bodily injury”, “property
damage” or “personal and aduiseing injury” arising out of
any claim or “suit” caused dictly or indirectly, based on or
attributed to, arising out of, salting from, or in any manner
related to “land or soils moveme, if such “land or soils
movement” directly or indirdty emanates from, arises out
of, is attributable to, any epations by or performed on
behalf of the insured prior toehnception date of this policy.
Such claims for loss are exded regardless of any other
cause or event contributing cameently or in any sequence
or manner to the loss inaling, but not limited to the

2 Policy number QAG003659-00. (Doc. 140-1 at 2).
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following causes:
* * *
6. Faulty, inadequate or defective:
a. Planning, zoning, dexmment, surveying, siting;
b. Design specifications, workmanship, repair,
constructions, renovationsremodeling, grading,
compactions;

c. Materials used in repa construction, renovation
or remodeling; or

d. Maintenance of part @il of any property wherever
located.

For puglposes of this endement only, SECTION V -
DEFINITIONS is amended timclude the following:

“Land or soils movement” means all earth or soll
movement of any kind inatling the settling, bulging,

sh_rllnkage, expansion, slippagar subsidence of land or
soils.

All other terms and contibns remain unchanged.

(1d.)
2. GFIC

GFIC issued to Amberwood a commaftcgeneral liability policy (the “GFIC
Policy”) for the period March 12006 through March 15, 206{Doc. 140-2 at 4). The
GFIC Policy contains a “limited subsidence emibn” identical to that contained in thg
Quanta Policy.(ld. at 56).

3. NAS

NAS issued to Amberwood two commmicgeneral liability policies for the

period March 15, 2003 through March 1502Gnd from March 15, 2004 through Marg

® Policy number BAG000101460 (Doc. 140-2 at 4).
4 Because this exclusion igdentical to the Limited Swsidence Exclusion in thd

ua}nta Policy, the @urt will also refer to this exabkion as the Limited Subsidenc
xclusion.
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15, 2005, respectivefy/(Doc. 142-2 at 32, 86). Because policies are iehtical in the
relevant provisions, for convenience the Coeférs to them jointly as the “NAS Policy.’
The NAS Policy contains a “limitesubsidence exclusion” idécal to that contained in
the Quanta Policgnd GFIC Policy.(Id. at 74, 127).

B. Underlying Lawsuits

The coverage dispute in this case arisem five underlying lawsuits filed in
Maricopa County Superior Court by homeawws who alleged construction defects
homes that Amberwood had ctmgted. (Doc. 138 at 3).

1. Tritschler

In 2001, Amberwood purchased the lots at issu€lnischler from another
developer. Between 2002 and 2004, Amberwsoldl eighteen single-family residencs
in the Greenfield Estates subdivision of Gilhérizona. The homeowners subsequent
sued Amberwood ifritschler et al. v. AmberwabDevelopment, Inc., et aMaricopa
County Superior Court Ga No. CV2008-012745 Ttitschler’). Their complaint alleged
defective and defectively installed windovetiding glass doors, roofs, stucco systen
and drywall systems, in atidn to “[c]Jracked and defdively designed/constructed
foundation/slab systems arfthtwork for soil conditions, inadequate preparation a
compaction of soils, and inadequateainage.” (Doc. 140-7 at 9). Théritschler
homeowners sued for breach of impliedrmaaty of workmanship and habitability
breach of express warranty, and breach of contract.

Amberwood tendered the claims to Qtarwho issued a letter on December 2

2008 reserving its rights and declining,tlaat time, to acknowledge any obligation to

defend or indemnify Amberwab (Doc. 140-9 at 2). The aasubsequently settled, wit
NAS contributing approximately $1,990,35Quanta $250,000, and GFIC $0 t
indemnification of Amberwood. (Docl72-2 at 11). NAS additionally incurrec
$397,024.29 in defense costs.

> Policy numbers BXC0004616-00 and BB@7435-00. (Doc. 142-2 at 32, 86).

® The Court will also refer to this excios as the Limited Subsidence Exclusion.
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2. Lawrey
In 2002, Amberwood purched the lots at issue from another developer. Betw¢
2003 and 2005, Amberwood sodéight single-family residees in the Sierra Vista |l
subdivision of Cave Creek, &ona. The homeowners subseqtly sued Amberwood in
Lawrey et al. v. Summerset Matikg Enterprises, Inc. et alMaricopa County Superior
Court Case No. CV2009-0532248 éwrey'). Their complaint alleged soil movement an

asserted causes of action fmeach of implied warranty, &ach of contract, negligent

misrepresentation, and neg@rigf misrepresentation per se.

Quanta initially agreedo defend and indemniffYAmberwood subject to a
reservation of rights. The case settled, with NA$aying $635,350.12 toward
indemnifying Amberwood. NAS alitionally incurred $222,230 in defense costs
(Doc. 172-2 at 11-12). Quangad GFIC paid nothind.

3. Wohlgemuth

In 2005, Amberwood sold a single-faynresidence to the Wohlgemuths, wh
subsequently sued Amberwood \Wohlgemuth v. Amberwood Developmevaricopa
County Superior Court Ga No. CV2011-094354 \(Wohlgemutt). Their complaint

alleged:

I. Improperly engineered soil and expansive soil
ii. Damaged masonry

iii. Cracks in the wallsthroughout home, caused by
foundation movement secondary to improperly engineered
soil and expansive soil

Iv. Baseboard damage and segpan of the baseboards from
walls and floors caused by foundation movement secondary
to improperly engineered soil and expansive soil

" Neither Quanta’s statement of factso(D 140) nor NAS’s response to Quanta|
statement of facts (Doc. 172) specify whether Quanta _ultlmatelal defended
indemnified Amberwood. Quanta alleges inristion that it contbuted $50,000 toward
settlement. (Doc. 138 at 11).

8 Although Quanta states its motion that it paid $5000 toward settlement, it

does not support this allegation with a caatito its statement of facts, nor does its

?L%aléer?(irllt) of facts address what, if aayount Quanta paidward this matterSee(Doc.
a :
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v. Damage to the garage slabs
vi. Damage to windows and windowsills

vii. Improper dgrading,_ causg water to flow towards the
foundation and/or the gatent expansive soil

viii. Failure to install gutterstlvnspouts to aid in directing
water away from the foundation and adjacent soil

(Doc. 140-13 at 35-36). Quantad GFIC denied coverag®oc. 172-2 at 12). The casg
settled, with NAS paying $2400 to indemnify AmberwoodNAS additionally incurred
$26,711.25 in defense costhl.)

4, Gribble

In Gribble, additional homeownsrwho had purchasdtbmes from Amberwood

D

in the Sierra Vista Il subdivision @ave Creek, Arizona sued Amberwooddnbble et
al. v. Summerset Marketing Enterprises etMlaricopa County Superior Court Case Np.
CV2011-056915 (Gribble”). Their complaint alleged somovement and claimed for
breach of implied warrantypreach of contract, negkgt misrepresentation, and
negligent misrepientation per seGribble remains ongoing. Quanta and GFIC haye
denied coverage, and NAS has to date indu$25,759.91 in defeascosts. (Doc. 172-2
at 12).
S. Yu

In 2003, Amberwood sold a single-fdynihouse in Gilber Arizona. The
homeowners subsequently sued Amberwood/inv. Amberwood Development, |ng.
Maricopa County Superior diirt Case No. CV2012-051082Y({f). Their complaint
alleged damages caused by “Amberwood’s failto address expansive soils and pqor
site drainage” at the time of constructiamd claimed for the breach of implied warranty
of workmanship ath habitability. (Doc. 140-28 at 21Quanta and GFIC denied all
coverage; NAS paid $4000 to settle the suit and incuilr§41,568.69 inlefense costs.
IV. Quanta’s Motion for Summary Judgment (Doc. 138)

—+

Quanta moves for summary judgment orcleam for a declaratory judgment thg

its policy does not cover the claims agaiimberwood as well as for summary judgment
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on NAS’s counterclaims for equitable cohttion and indemnity. (Doc. 138 at 2).

Quanta argues its policy proed no coverage (and thushéd no duty to indemnify

Amberwood) because the umiygng lawsuits involved @ims for property damages

either solely or concurrentlgaused by soil movement, and therefore these claims
not covered under the Quanta Policy pursiarihe Limited Subsidence Exceptiofd.(
at 3).

A. Coverage

To succeed on its motion, @uta must show that asmatter of law Amberwood’s
losses in the underlying lawsuits are notered under the Quanta Policy. Quanta argt
the Quanta Policy provideno coverage for the claimstime underlying lawsuits becaus
in each of the five complaints, soil movemevds alleged as a cause of damages an
geotechnical expert found expansive soil preséhtaf 14).

As an initial matter, the Court notdbat the Limited Subsidence Exceptio

contains an anti-concurrent causation clatis& acts to exclude coverage for sai

movement even if another causmntributed to the property damaggee(Doc. 140-1 at
58) (“Such claims for lossare excluded regardless of any other cause or e
contributing concurrently or in any sequemmemanner to the loss. . . .”). Thus, th
Quanta Policy provides no coverage fooperty damage causdwy soil movement,
regardless of whether any concurrent causes) as faulty construction, contributed t
the loss.See Millar v. State Farm Fire & Cas. C&04 P.2d 822, 826 (Ariz. Ct. App
1990) (upholding amconcurrent causation claus€ooper v. Am. Faity Mut. Ins. Co,

184 F. Supp. 2d 960, 962 (DAriz. 2002) (apfying similar mold exclusion and
concluding “there is nooverage for losses caused by mold, even though a covered

event may have also contributed to thesl®). However, an anti-concurrent causati
clause does not apply when theured suffers two distinctdses, one of which is cause
by the excluded peril and the other is h@f. Corban v. United Servs. Auto. Ass20

° For example, if a window in a house cradksolely due to faulty glass and th
house also cracked along the foundation ttusoil movement, the homeowners cou
recover for the damaged window (but no¢ ttoundation crack)lf, however, the soil
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So. 3d 601, 616 11 43, 47 (Mi&f09) (holding, narrowly, that a particular “ACC claug
applies only if and when covered andclexied perils contemporaneously converg
operating in conjunction, to cause dameggilting in loss to #insured property.”).

NAS concedes that the underlying lawsuitgolved some damages related to s(
movement, but contends that Quanta hasdeatonstrated that those damages arose
of Amberwood’s operations as the LimitedbSidence Exception requires. (Doc. 168
6). The Limited Subsidence Egption excludes coverage for soil movement only
“such ‘land or soils movement’ directly ondirectly emanates from, arises out of,
attributable to, any operatiortsy or performed on behatif the insuredprior to the
inception date of this policy.”

With respect to thé&ritschlerlawsuit, Quanta fails tprove that the soil movemen
at issue was caused by “operations by or peréa on behalf of [Amberwood] prior tg
the inception date” of theQuanta Policy, March 152005. Quanta’'s admissiblg
evidencé® in support of its motion shows thite properties had grading and draina
issues that were inappropridte the type of soil and that soil movement had occurrec
some of the properties. Specifically, after Tréschler plaintiffs filed their lawsuit, they
retained American Geotechnical, Inc. tondact a geotechnical investigation of th

homes at issu€.Greg Axten of American Geotechnichig. stated in his deposition tha

movement had exerted pressure upon thelevinand faulty glass selted in the window
cr_a(éklng, the anti-concurrent causatiomude would bar recovery for the damag
window.

' The Court sustains NAS’s objecticas to foundation to the Constructio
Inspection & Testing Company%oil investigation reports (Exhibits 5 & 6) and the St3
of Arizona’s subdivision publiceport (Exhibit 7) because Quanta has not authentic:
the reports and they do not qualify as selfk@nticating documents. Similarly, the Cou
sustains NAS'’s objection to Quanta’seusf the allegations contained in thatschler
complaint (Exhibit 10)as facts. The Court also saists NAS’s objection to the
deposition exhibits atthed as Exhibit 11See Orr 285 F.3d at 774 (“A deposition or a
extract therefrom igwuthenticated in a nion for summary judgment when it identifie
the names of the deponent ahd action and includes the reporter’s certification that
deposition is a true record thfe testimony of the deponent.”).

1 Because NAS does not ohij@o the fact that th&@ritschler plaintiffs retained
the (_:Leotechnlcal_expert but does roperl% diieche foundation ofhe expert’'s report,
which Quanta fails to autheantte, (Doc. 1
the report.
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the grading and drainage at “the subject prop&riyere “pretty flat” and “too flat for an
expansive soil site.” (Doc. 140-9 at 42:23, 43117). He also statetthat the grading and
drainage conditions were “not efficient” for “expansive soils whene have significant
ground movement potential with moistuohanges” and thaadditional design was
required due to the expansive sdill. @t 43:19-20, 44:17-21).

Amberwood retained thé&eterson Geotechnical GmuLLC (“Peterson”) to

perform a geotechnical investigation of fhetschler homes. Peterson concluded that i

IS our opinion that soil movement has oced beneath portions of the eight hom
observed.” (Doc. 140-10 at 13At his deposition, Mr. Petson confirmed that eight
homes in the litigation were experiencisgil movement due to expansive soil ar
moisture infiltration. (Doc. 140-10 at 22-23).

This evidence is insuffient to establish the plcability of the Limited
Subsidence Exclusion because&loes not prove that theismovement was caused by
operations performed by or on behalf Anberwood. Therefore, Quanta has n
established that the claims of thetschlerlawsuit are excluded der the Quanta Policy.

With respect to théawreylawsuit, Quanta fails tprove that the soil movemen
at issue was caused by operations performear lmn behalf of Ambevood prior to the
the inception date d¢he Quanta Policy. Quéais admissible evidentkin support of its

motion shows that Mr. Pearson, an expeith@ss, testified at his deposition that sc

[

movement was a cause of movement of ibenes and that the grading and drainage

appeared to be too flat. (Doc. 140-22 atMJ. Pearson also testified that the buildin
pads beneath the homes appdato have been constructed several years prior to

construction of the homes bhbé did not know whether ange had reworked the pad

121t is unclear from the limited depositiona=xpt to which “su}ect property” the
deponent was referring, althou excerpt subsequently refeces “the re-plat of lots
5, Sé 2272 %%C)I 28 and amended the typicatkinils of GreenfieldEstates[.]” (Doc. 140-9
at 43:22-25).

13 The Court sustains NAS's objection addandation regarding Exhibits 55, 58
57, 58, 59, 61, 62, 63, and 69 attached to @@sustatement of facts. The Court sustai
NAS'’s objection on grounds ahcompleteness as to Exftild0 because the pages citg
in paragraph 114 of Quanta’s stiatent of facts are not included.
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during that interval.Ifl. at 7). This evidenceés insufficient becausé offers no causal
connection between soil movemeamid Amberwood’s operations.

Quanta offers no admissible evidef{da support of its claim that soil movemer
at issue in th&ohlgemuthGribble, or Yu lawsuits was caused by operations perform
by or on behalf of Amberwood.

Quanta separately argues that damagesipag to seven of the homes in th
Tritschler lawsuit are additionallyexcluded under the Q@uata Policy’'s completed

operations clause. (Doc. 138 at 15). TheaQa Policy provides for an exclusion fg

“Property damage’ to ‘your work’ arising owff it or any part of it and included in the

‘products-completed operations hazard{Doc. 140-1 at 24, 27). A “completeq
operations exclusion” endorsement modifigss exclusion by adding the following
limitation:

This exclusion does not applf the damaged work or the
work out of which the damage arises was performed on your
behalf by a subcontractor atite structure ugn which “your
work” was performed meethke following condition:

If you were the seller of a temporary or permanent
dwelling unit, the sale of that unit was covered by a fully
insure (b?/ a third party) new home warranty that
provided all the following coverages and provisions:

- One (1) year of “Workmanship” coverage and Two
(2) years of “Systems” coverage all from moment
of closing;

- Ten _(10{) years of “Structal” coverage for “actual
physical damage” withcoverage beginning at
moment of closing;

- Mandatory and bindingarbitration as permitted
under the Federal Arbitration Act;

- Exclusive remedy provision where permitted by
state law.

(Id. at 53). But Quanta’s sole igence in support of its arguant is a letter from Quanta’g

* The Court sustains NAS'’s objection @sfoundation concerning Exhibits 49
51,52, 53, 75, 76, 78, 883, and 86 attached to Quals statement of facts.
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claim handler to Amberwood that states ttjatven though there was a home warran
on the majority of these residences, pfipaars that the problems alleged by t
homeowners were not repairedder the warranty progrant> (Doc. 140-9 at 2). This
evidence is insufficient to prove the applicability of the exclusion.

In sum, Quanta fails toffer sufficient admissibleevidence for the Court to
conclude as a matter of lathat none of the claims ithe five underlying lawsuits
involved soil movement covered under thea@ia Policy. Accordigly, the Court need
not consider NAS’s responsive argumentsaasning the details of those lawsuftSee
(Doc. 168 at 6-8).

B. Equitable Contribution

Quanta argues th&lAS can succeed on its countarms only if NAS proves that
the Quanta Policy covered the losses in the underlying lawsuits. (Doc. 138 at 15). (
misstates the law.

113

The equitable contribution doctrine Esed on “the equitable principle tha
where two companies ingithe same risk and one isngoelled to pay the loss, it is
entitled to contribution from the otherNucor Corp. v. Emp’rs Ins. Co. of Waus@96
P.3d 74, 83 1 37 (ArizCt. App. 2012) (quotingndus. Indem. Co. v. Beesat¥7 P.2d
634, 637 (Ariz. Ct. App. 1982)). Arizona cdsirhave established “a four-part test

determine whether an insurer will be reqdir® contribute to another insurer’'s clair

payment. The policies must covér) the same parties, (2) the same interest, (3) in the

same property, [and] (4) against the same casualty.dt 83-84 38 (quotinGranite
State Ins. Co. v. Emp’rs Mut. Ins. C609 P.2d 90, 93 (Azi Ct. App. 1980)).

> 1n its reply, (Doc. 188-1 at 3), Quanta contends itisastatement of facts citeg
the Wron? exhibit and that it imded to cite Exhibit 23 attachédl its statement of facts
a letter from Quanta’s third-party clainedministrator to Amberwood stating ths
“[nJone of the eight homes remaining in thtaricopa Superior Court action are or we
covered by a new home warranty,” (Doc. Bl@t 40). Because Quanta’s correctic
effectively serves as a new statement of faethich NAS has ndtad the opportunity to
controvert, the Court will not considé&xhibit 23 as supporting evidencseeFed. R.
Civ. P. 56(e)(4).

'® The Court will address NAS’s argumeritsit as a matter of law Quanta had

duty to indemnify Amberwood in its disssion of NAS’s motion for summary judgment.

-15 -

Ly

puar

—

o

v

It
e
DN




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

An insurer’s right to contribution existence the insurer has begun to defeno

claim “for which another inger shares responsibilityld. at 84  40. Thus, an insurer

who has provided a defenseit® insured is entitled to canthution from another insurer
who also was obligated to féed the insured, regardlesswhether the insurer seeking
contribution has yet paid indemnitid. at f 39-40Nat’'| Indem. Co. v. St. Paul Ins
Cos, 724 P.2d 544, 545 (AriZ986). Moreover, the insuraeeking contribution need
not have provided ‘@omplete defenseNucor, 296 P.3d at 84 | 41.

Thus, NAS has met the prerequisites for equitable contribution from Quantg
may recover contribution if NAS can prove &@ua had either a duty to indemnify or
duty to defend Amberwood e underlying actions and NAS insured the same $isk.
id. at 83 § 37. NAS argues that Quanta andSNAsured the same risk, (Doc. 168 at 4
which Quanta disputes, (Doc. 138 at 16).a@a contends that it and NAS insure
against different interests and differentates because each insured Amberwood
mutually exclusive time perioddd()

Both Quanta and NAS sured Amberwood againsteéhsame casualties becaug

both policies insured Amberwo@dainst third-party liability for construction defects ar

a

L an

a

),
d

for

e
d

property damage in its work. The intst® insured were also identical because

Amberwood had an interesh protecting its assets fmo liability arising out of
construction defects and propedgmage in homes that it cansted. Courts have found
the insured interests to differ only wkedifferent property interests exiSiee W. Agric.
Ins. Co. v. Indus. Indem. Ins. C838 P.2d 1353, 1355-56 (Ariz. Ct. App. 1992) (less
and lessee did not have the santerest in insured premise§ranite State609 P.2d at
93 (same interest existed where mortgages listed as a named insured under g
policy and as a mortgageayee under the othegee alscA.R.S. § 20-1105(B) (defining
“insurable interest” in Arizona’s insurance statutes).

Although Quanta argues th#te insured interest and casualties differ beca
Amberwood was constructing amtveloping different projeés during different years,

Quanta fails to provide a sirgglauthority in support of itsontention. The fact that g
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home builder works on differeprojects does not affect the nature of the interest insu
nor the casualty insured against.a@ta’s argument igithout merit.

Because Quanta otherwisdisfies the four-part tedior equitable contribution,
NAS is entitled to equitable contribution ifaan prove that Quantaad a duty to defend
or indemnify Amberwood.

C. Duty to Defend

NAS argues that Quanta owed Amberdao duty to defendAmberwood in the
underlying lawsuits. (Doc. 168 at 8). Quamndoes not dispute NAS’s argument b
instead states, without ditan to the record,that Quanta provided a defense
Amberwood and has incurred costsliming so. (Doc. 188-1 at 7).

The Quanta Policy provides:

We will pay those sums thdhe insured becomes legally
obligated to pay as damages because of “bodily injury” or
“property damage” to which thimsurance applies. We will
have the right and duty tdefend the insured against any
“suit” seeking those damagddowever, we will have no duty

to defend the insured agairesty “suit” seeking damages for
“bodily injury” or “property damage” to which this insurance
does not apply.

(Doc. 140-1 at 23). “Suit” is defined, in paas “a civil proceeding in which damageg
because of ‘bodily injury’, ‘property damage’ or ‘persomad advertising injury’ to

which this insurance applied are allegedd: at 37).

“[Aln insurer's duty to defend is detemed by the language of the insurang

policy.” Cal. Cas. Ins. Co. v. Smfarm Mut. Atp. Ins. Co. 913 P.2d 505, 508 (Ariz. Ct
App. 1996). “[I]f any claim alleged in the swlaint is within thepolicy’s coverage, the
insurer has a duty mefend the entire suit, because it is impossible to determine the
upon which the plaintifivill recover (if any) until the action is completed.&nnar Corp.
v. Auto-Owners Ins. Col151 P.3d 538, 544 { 15 (&riCt. App. 2007) (quotinyV. Cas
& Sur. Co. v. Int'l Spas of Ariz., Ind534 P.2d 3, 6 (Az. Ct. App. 1981)).

Quanta owed Amberwoodduty to defend against aif the underlying lawsuits.

Each lawsuit alleged claims that, if trweould be covered under the policy.Tintschler,
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the plaintiffs claimed that Amberwood defieely designed and constructed their home
(Doc. 140-7 at 9). Ih.awrey, the plaintiffs claimed that Amberwood failed to constry

their homes in a workanlike manner. (Doc. 140-19 at 40) Wohlgemuththe plaintiffs

claimed that Amberwood improperly engineered the soil. (Doc. 140-13 at 35-36).

Gribble, the plaintiffs claimed that Amberwookiled to construct their homes in

workmanlike manner considering the expaassoil present. (Doc. 140-27 at 4). Yo,

the plaintiffs claimed Amberwood defectiyetlesigned and constructed their home for

the soil conditions. (Doc. 140-28t 21). In none of thenderlying lawsuits did the
plaintiffs limit their claims such that #y would clearly fall within the Limited
Subsidence Exclusion. The @ua Policy obligates Qutn to defend Amberwood
against claims seeking damages becaugeapferty damage to which the Quanta Poli
applied. (Doc. 140-1 at 23). Consequen@@uanta owed Amberwood a duty to defef
against all of the underlying lawsuits.

D. Conclusion

Because Quanta has nobsim that the Quanta Poliggxcludes coverage for the

underlying lawsuits, its not entitled to summary judgment on its claim for a declarat]
judgment’’ For the same reason, Quanta is ewtitled to summarjudgment on NAS’s

counterclaim for a declaratory judgmemégarding Quanta’s duty to indemnify

Amberwood. Furthermore, because NASs hamet the prerequisites for equitable

contribution from Quanta and will be entitled to contribution to the extent the
insurers shared duties to defend or mddy, Quanta is not entitled to summar
judgment on NAS’s counterdtas for equitable contributiorequitable subrogation, anc
equitable indemnity.

V. GFIC’s Motion for Summary Judgment (Doc. 139)

GFIC moves for summary judgmenbn all claims, cross-claims, and

~ '"Quanta argues in its reply that NASnnot withstand summajudgment using
affidavits and evidence th@uanta alleges are improper under the Local Rules of C
Procedure. (Doc. 188-1 at 8). Because the Court has not relied upon any of |
controverting statements ofctain ruling on Quata’s motion, the Court need not reag
Quanta’s objections.
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counterclaims. (Doc. 139 at 1, 18). GFllike Quanta, argues that it is entitled to

summary judgment because its policy did natezdhe claims alleged in the underlyin

(@]

lawsuits against Amberwoodd( at 7).
A. Coverage

GFIC argues that its soil subsidence agmn (the “GFIC Subsidence Exclusion’)

excludes coverage for the claims alleged in the underlying lawsuits against Ambefwoc

because the alleged property damages waused by operationsy Amberwood, or
performed on its behalf, prior to tirception date of the GFIC Policyd( at 8, 10).
GFIC first contends that in each tife underlying lawsuits, the operations Qy
Amberwood or performed on itsehalf were completed befotiee inception date of the
GFIC Policy, which was March 15, 2006d.(at 10). With respect toritschler, Lawrey;
WohlgemuthandYu, all of the homes at issuvere sold to the relevant plaintiffs prior t
March 15, 2006. (Doc. 140 at 7-8, 17, 222). Accordingly,for these underlying

lawsuits, GFIC has established onenmyof the GFIC Subsidence Exclusion.

O

However, because GFIC and Quantdrmsiited a joint statement of facts in
support of their motions for summary judgme@FIC suffers from the same paucity of

admissible evidence thdlhe Court has previously disssed with respect to Quanta’

[92)

|4

d

IS

motion. GFIC recites that various conti@st performed grading and other soil-relate
work for Amberwood in eaclof the underlying lawsuits, but the evidence it cites
inadmissible® Seesupra nn.10, 11, 13, 14. Consedquly, GFIC is not entitled to

summary judgment on those claims, crossaes, and counterclaims involving the issue

of coveragée?

8 n support of its argument, GFIC citesveral cases from other jurisdictions |n
which courts interpreted soil subsidence esins to include operations performed by
independent contractorSee, e.g.Blackhawk Corp. v. Gotham Ins. C63 Cal. Rptr. 2d
413 (Ct. App. 1997)Hoang v. Monterra Homes LL,A29 P.3d 1028 (Colo. Ct. A&g
2005), reversed on other grounds bé Hoang v. Assurance Co. of .P.3d 79¢
(Colo. 2007). However, in light of GFIC&ilure to provide factual support for it$
motion, the Court need not discuss these cases.

A4

% Because GFIC’s evidence smipport of its motion imsufficient standing alone
to support its motion, the Court need mansider NAS's arsguments or evidence |n
opposition.See(Doc. 171 at 12-15). EhCourt will address NAS'arguments concerning
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B. Occurrence

GFIC next argues that the property dgmat issue in the underlying lawsuits

against Amberwood does not constitute aoctorence” under th&FIC Policy because
the property damage stems only from fawtgrkmanship. (Doc. 1B at 16). The GFIC

Policy provides coverage for only

takes place in the ‘coverage territory”hd defines “occurrence’as “an accident,

including continuous or repest exposure to substantialthe same general harmful

conditions.” (Doc. 140-2 at 21, 34).

Arizona courts have previously addsed the question of whether faulty
workmanship resulting in property damagmstitutes an “occurrence” as defined in the

GFIC Policy. Although “merdaulty workmanship, standinglone, cannot constitute an

occurrence,’U.S. Fid. & Guar. Corp. vAdvance Roofing & Supply Cd.88 P.2d 1227,

1233 (Ariz. Ct. App. 1989), fdty work that results in propty damage is an occurrence,
Lennar, 151 P.3d at 545 ] 20. Moresy faulty work that resuli® property damage is ar

occurrence even if the damaige'a natural consequeaof faulty construction.Lennatr,
151 P.3d at 546 | 24.
The GFIC Policy’'s definitionof “occurrence” is ident@l to that at issue in

Lennar 151 P.3d at 544 § 15. Moreovegnnarsimilarly involved a claim for property

damaged alleged to result from a combinabbfaulty workmanship and soil movement.
Id. at 542-43 § 6. Accordingly, the claimsthre underlying lawsuits against Amberwood,

if true, constitute claims for property damagpaised by an “occurrence” as that termfi

defined in the GFIC Polic.

GFIC’s duty to defend in its analyss$ NAS’s motion for summary judgment.
20 GFIC citesWm C. Vick Constr. Co. v. Penn. Nat'| Mut. Cas. Ins., G8.F.

Supp. 2d 569 (E.D.N.C. 1999pr the proposition that I;q)pert damage that is the

“natural and ordinary consequence” ofulfg workmanship doesiot constitute an

“occurrence.” (Doc. 139 at 16). Bin that case, the court held that faulty workmansh

did not constitute an “occurregitbecause the claims “weredeal solellf_orlhe costs of
repairing [the] allegedly faulty workmanghi 52 F. Supp. 2d at 586. Therefow¥m C.

Vick Constructionis distinguishable. Moreover, theourt in that case applied Nortlp

Carolina law, and Arizona law is clearathproperty damage that 1s “a natur
consequence of faulty constructiaconstitutes an “occurrencelennar, 151 P.3d at 546
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C. Tenderin Tritschler

GFIC argues that NAS sot entitled to equitable contribution from GFIC for th
claims in theTritschlerlawsuit because an insurer is liable for equitable contribution g
if it owed a duty to defend andemnify its insured for the claim at issue. (Doc. 139 at
3). According to GFICbecause Amberwood never tenderedTheschler claim, GFIC
had no duty to defend or indemnify Amberwloand thus NAS is nantitled to equitable
contribution from GFIC.I(. at 2-4). NAS does not dismuthat between an insured an
its insurer, the insurer’duties to defend and indemnify arise only after a tender by
insured to the insurer; however, NAS comtenthat a different rule applies in th
equitable contribution context. NAS arguésat regardless of whether Amberwog
tendered to GFIC, GFIC’s constructive notice of Théschler lawsuit is sufficient to
entitle NAS to equitable contrition from GFIC. (Doc. 171 at 4).

1. Legal Standard

The parties do not cite, and the Cours hat found, any repted decision by an
Arizona court addressing whether an inssreentittement to equitable contributior
depends upon a tender from theured to the insurer from whom contribution is soug
Accordingly, the Court “must use its owndbgudgment in predicting how the state
highest court would decide the cas€&dkahashi v. Loomidrmored Car Sery625 F.2d
314, 316 (9th Cir. 1980). “In sdoing, a federal court may be aided by looking to we
reasoned decisions froother jurisdictions.’ld.

It is undisputed that in the context @fcoverage dispute between an insured @
its insurer, an insurer has no duty to defemdil the insured tends the claim to the
insurer.See Purvis v. Hartford Accident & Indem. C&77 P.2d 827, 831 (Ariz. Ct. App
1994). A valid tender requires a notice intpag the insurer with “knowledge that th¢
suit is potentially within the policy’s coverageupled with knowledge that the insurer
assistance is desiredd. (quotingHartford Accident & Inden. Co. v. Gulf Ins. Cp776
F.2d 1380, 138387th Cir. 1985))see also Litton Sys., Inc. v. Shaw’s Sales & Serv., L

1 24.
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579 P.2d 48, 52 (Ariz. Ct. App. 1978).

The parties dispute, however, whether terethe insured tthe insurer controls
the entitlement of another insurer to contribnt Some Arizona desions have couched
the equitable contribution doctrine in languabeat implies it is contingent upon thg
insured’s rights against the insurer frovhom contribution is sought. IWVestern
Agricultural, the court held that an insurer whas paid a claim may seek equitab
contribution “directly from other carrisrwho are liable for the same los$V. Agric.
Ins.,, 838 P.2d at 1355ee also St. Paul Fire & Marinas. Co. v. Allstate Ins. C0543

P.2d 147, 149-50 (Ariz. CiApp. 1975). GFIC applies thimnguage to conclude that

Amberwood’s failure to tender thigitschler claims to GFIC precluded GFIC from bein
the subject of equitable caittution. (Doc. 139 at 3-4).

However, not all Arizona decisions jolWestern Agriculturalin describing an

U

le

J

insurer’s responsibilityfor equitable contribution in terms of whether it was liable for

“the same loss.” Other caséscus on whether the insurer who seeks contribution
“compelled to pay the lossSee Nucqr296 P.3d at 83 { 37 (“The claim was based
‘the equitable principle that where two rgpanies insure the e risk and one is
compelled to pay the loss, it is entitleddontribution fromthe other.” (quotingndus.
Indem. Co. v. BeespB47 P.2d 634, 637 (Ariz. Ct. App. 1982ppdus Indem C@.647
P.2d at 637 (quotingyniversal Underwriters Ins. Cov. Dairyland Mut. Ins. C0.433
P.2d 966 (Ariz. 1967)verruled in part by Hartford Ac& Indem. Co. v. Aetna Cas. &
Sur. Co, 792 P.2d 749 (1990)). Thianguage emphasizes theydaf the insurer seeking
contribution to pay the claim as well asstshared duty of both insurers to provig
coverage for the claim, and does not appearequire that th insurer from whom
contribution is sought has previousgceived a valid tender from the insured.
Nevertheless, the Court concludes ttieg Arizona Suprem&€ourt, were it to
decide this issue, would follow the language/Mdstern Agriculturalnd conclude that

an insurer may recover under equitable cbntion from only those insurers to whor

the insured has tendered the claims at isdueight to equitable contribution “arises
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when several insurers are olaligd to indemnify or defenddhsame loss or claim, and
one insurer has paid moreathits share of the loss defended the action without an)
participation by the othersFireman’s Fund InsCo. v. Md. Cas. Cp.77 Cal. Rptr. 2d
296, 303 (Ct. App. 1998). It thus followsathan insurer canndie obligated to pay

another insurer unless it has incurred a dutgiefend or indemnify the insured. This is

despite the fact that equitable contributi@ not derivative fromany third person, but
exists as an independent action by one insurer against another under principles of ¢
Indus. Indem.647 P.2d at 63%ee also Am. Cont’l Ins. Ca. Am. Cas. Co. of Reading
Pa. 903 P.2d 609, 610 §#&. Ct. App. 1995)Fireman’s Fund 77 Cal. Rptr. 2d at 303-
04 (“Where multiple insurance w#ers insure the same insdrand cover the same risk
each insurer has independent standing to aasEtise of action against its coinsurers 1
equitable contribution when it has undertalkibe defense or indemnification of th
common insured.”). The independence ofight of equitable contribution from the
insured’s rights should not serve as grounds for an insurer’$itfialvhen the insurer
could not be liable to the smred for the same claim.

NAS argues, however, that the Court should foll@neBeacon America
Insurance Co. v. Firenrmés Fund Insurance Cp95 Cal. Rptr. 3d &) (Ct. App. 2009), in
which the California Court of Appeal hettat a “formal tender by the insured is n(
required in an action between insurers fquigable contribution.” 95Cal. Rptr. 3d at
826. NAS urges the Court to addpe constructive notice standard @heBeacorthat

“an insurer’s obligation of equitable contrian for defense costs arises where, aff

notice of litigation, a diligeninquiry by the insurer would veal the potential exposure

to a claim for equitable contribution, thymoviding the insunethe opportunity for
investigation and particgdion in the defense ithhe underlying litigation.’ld. at 827. But
OneBeacorwas the product of California’s tendstandard, under wth the duty to
defend “may arise upon receipt of ‘constive notice’ of the contractual duty td
defend.” Id. at 821. NAS is mistaken in citin@neBeaconfor the proposition that

California adopted constructive notice onlytive context of equitable contributioBee
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(Doc. 171 at 4).
Each of the other cases to which NA&< in support of its constructive notic

standard also involved an underlying standardtender from an sured to its insurer

that differ from the standard under Arizona l&&ee Home Ins. Co. v. Nat'| Union Fir¢
Ins. of Pittsburgh658 N.W.2d 522, 532-33 (Minn. @8) (tender requires only notice of

a claim); White Mountain Cable Constr. Ce. Transamerica Ins. Co631 A.2d 907,
9190 (N.H. 1993) (sameJ.owne Realty, Inc. v. Zurich Ins. C648 N.W.2d 64, 67 (Wis.
1996) (same). Thus, althgln NAS is correct thatvirtually all states that have directly
addressed what constitutesffgient notice in the specifi context of an equitable
contribution action” have adaogd the constructive noticeasidard, (Doc. 171 at 4), thes
states have done so onlgdause they had previoushdopted a constructive notics
standard for tender between an insured and insurer.

Unlike in California and other statesntker under Arizona law requires more tha
mere notice of the claim. Bhinsured must impart notideth of the claim as well as

inform the insurer that itassistance is desireBurvis, 877 P.2d at 831. The fact thg

D

v

D

U

1

1t

recovery for equitable contribution is dndependent action not derivative of t

e

insured’s rights does not require a lessendsdied for tender than that required of an

insured. Accordingly, the Court concludeatthNAS'’s recovery for equitable contributio
from GFIC regardindritschler requires NAS to demonstrate that GFIC received no
imparting it with knowledge ofhe claims as well as knovdge that its assistance wa
desired™
2. Analysis
GFIC contends the evidence sl®that it was not tendered thetschler claims
until after the cases settlg@oc. 139 at 4). Thé&ritschlerclaims were filed on May 30,

2008; some plaintiffs settled on November 2310 and the remainden July 27, 2011.

_ ! Because the Court finds no justification for restricting the tenderer to
insured, either Amberwood, Quanta, or NAS could tendef titgchler claims to GFIC.
See OneBeacor95 Cal. Rptr. 3d at 823 (craftirtge tender standar focus on the
insurer’s receipt of notice rathéran on the identitpf the sender).
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(Doc. 140-7 at 6; Doc. 140-1at 40; Doc. 140-11 at 2)n support, GFIC offers the
affidavits of its current and prior claims raghistrators, both of whom attest that the
practice was to open claims Bleipon receipt of a tender atit no claims files for the
Tritschler matter existed prior to its settlementof® 140-7 at 32-33; Do 140-8 at 3-4).
NAS disputes these affidavits by implyingathGFIC may have had additional claim
administrators who received a tender. (Db£2 at 26). But NAS d@enot point to any
evidence showing that GFIC had additionaimls administrators. NAS asserts that t
earliest involvement of Network AdjustetSFIC’s previous claims administrator, wa
August 2009. I@d.) Its authority for thisstatement is an e-mathain dated August 2009
involving Network Administréors; this does not suppattte proposition that Network
AdjustersbecameGFIC’s claims administrator iAugust 2009. (Doc. 189-1 at 2).

NAS also contends that BF has failed to provide evihce of the identity of its
claims adjusters at the tint@itschler was pending. (Doc. 171 at 10-11). NAS reque
the Court to, pursuant to FedeRule of Civil Procedure Rule”) 37, provide NAS with
an adverse inference regarding GFIC’s notic&ritkchler. (Id. at 9). NAS cites severa
cases for the proposition thatilul refusal to comjy with discovery is grounds for Rulg
37 sanctions. (Doc. 171 at 9). However, noheéhese cases support the imposition
sanctions in this case and to the contrary, @them involves distinguishable facts. Fq
example Akinoa v. United State938 F.2d 158 (9th Cir. 199%)ands for the proposition
that an adverse inference may be drawn “fromdigtructionof evidence relevant to g
case.” 938 F.2d at 160-61. NAS does nikege that GFIC has destroyed evideng
refused to attend a deposition, or refusedcomply with a court order to produc
documentsSee, e.gLiss v. Exel Transp. Servs., INn2008 WL 370886at *3-4 (D. Ariz.
Feb. 11, 2008) (party refused to produceutnents). Rather, NAS simply believes th
GFIC is withholding discovelde evidence, for which the proper remedy was to reqy
sanctions during the discovery period. NA8isupported suspiciorae an insufficient
basis for Rule 37 sanctions.

GFIC additionally attempts to prove that it was not tend@réschler by pointing
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to tender letters from Amberwood to othesurers and inferring from the absence of
disclosed letter to GFIC that no tender ocalr(®oc. 139 at 4). GE also offers an e-

mail from Amberwood’s counsel dated April 12008 and containing a “carrier matrix

listing all of Amberwood’s insurers. (Doc. 180at 6-7). GFIC is not listed. (Id. at 7).

Although NAS is correcthat this evidence, along with othéfsjoes not prove a failure

to tender, the difficulty of proving a negagiimeans that to prevail on this issue, NAS

must make a positive proof byfering controverting factsrewing that tender occurred.

NAS offers an entry in Quanta’s claim astdated April 2, 2008 which states, |
relevant part: “I have reviewed this witNAS and the adjuster for GFIC which i
Crawford and co. wer [sic] aligree to work on this mattevgether.” (Doc. 189-4 at 3).
NAS argues this note showtsat GFIC was tendered tAeitschler claims. (Doc. 171 at
6-7). GFIC responds that tm@te is erroneous because Crawford was the claims adjy
for North American Capacitynsurance Company (“NAGQ, not GFIC, and although
NAC was tendered the claims, GFIC was nob¢D184 at 6). GFl@lso offersevidence
that Crawford was involved in theritschler matter on behalf of NAC. (Doc. 140-8 3
15).

The Court cannot weigh the evidenon a motion for summary judgmeftee
Anderson 477 U.S. at 249. Although the but¥ the evidence siws GFIC was not
tendered tharitschler claims, the claim note eates a genuine issuernéterial fact as to

whether tender was made to GERA jury must make this dermination. Accordingly,

°2 GFIC offers other evidenamncerning the lack of tender, including Exhibits 3
arzjd 35 attached to its jdirstatement of facts in spprt of its motion for summary
judgment.

2 GFIC argues that the Court may not ddasthe claim notén ruling on GFIC’s
motion for summary judgment bause it I1s inadmissible heaysgDoc. 185 at 7-8). As
the Court has previously explained, heansey be considered mpposition to a motion
for summary judgmentee Fraser342 F.3d at 1036-37.

~ GFIC also contends that NAS’'s Contesting Statement of Facts should &
stricken because it improperigcorporates argument in vidian of Local Rule of Civil
Procedure (“Local uIe”‘2 .2(mB)(2).(Doc. 185 at 9 n.19). Although NAS’S
Controverting Statement of Facts (Doc. 172)ates Local Rule 7.2(m)(2) because sor

of NAS’s responses include argument, GHIGes not contend that NAS’s Separate

Statement of Facts in Support of Motitar Summary Judgmer{Doc. 142), to which
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the Court cannot conclude as a matter of law that GFIC was not tendefEutgbleler
claims?

D. NAS’s Claim for Damages

GFIC argues that NAS’s claim for atpble contribution against GFIC failg
because NAS has not provided sufficient ewick supporting its damages. (Doc. 139|at
16-17). First, GFIC contends that NAS has sieecified a reasonBbcertain amount of
damages because it has estimated its danzeg&s least $2,157,3349, but more likely
as much as $2,700,000.00.” (Doc. 172-2 atAthough damages caonbe “speculative,

O
>

remote or uncertain,” a party need nobyw the amount of damages with as mu
certainty as it must prove g¢hexistence of damages. Coury Bros. Ranches, Inc,
Ellsworth, 446 P.2d 458164 (Ariz. 1968). GFIC errs in relying up@ilmore v. Cohen
386 P.2d 81 (Ariz. 1963) to argte the contrary. The court i@ilmore concluded proof
of damages was too speculatiwhen plaintiffs admittedt trial that they did not know
the amount of lost profits thévad incurred. 386 P.2d at 83.

Here, NAS’s Second Supplemental Distre Statement lists the amounts NAS
has expended in defendingdamdemnifying Amberwood irthe underlying lawsuits.
(Doc. 140-13 at 2-5). It also disclosed itegd spreadsheets listing the payments made
on each lawsuit.1d. at 7-26). This evidence was fBciently certain to prove the
existence and amount of damages. Nevitise GFIC challengebese spreadsheets as
insufficient because they ammauthenticated and also ribe “best evidence of NAS'sS
claims.” (Doc. 139 at 17-18).

GFIC misread<Orr v. Bank of Americas holding that unalenticated documents

“are not sufficient to overcome summamgigment.” (Doc. 139 at 17). Althoudgbrr held

NAS cites in showing the otents of the claim note, violates Local Rule 7.2.
Consequently, GFIC fails to show that NASSffer of the claim note is improper. The
Court also notes that GFIC’s Controvertigtatement of Facts itself improperly contains
argument in response to NAS’s offertb& claim note. (Doc. 170 at 23-24).

** NAS argues that even GFIC was notendered thdritschler claims, GFIC is
only not liable for coverage if it can prevt was prejudiced by the failure to tender.
(Doc. 171 at 8). Because thasgument dependspan the jury’s findingas to whether
tender occurred, the Court declines to ésan advisory opinioon this issue.

=
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that the non-movant’s exhibits were inadrifks for purposes of opposing a motion fd
summary judgment, 285 F.3d at 773, the Ni@ircuit Court of Appeals later clarified in
Fraser v. Goodalehat it is the admissibility of the canits of evidence, not its form, tha
determines whether evidenceadmissible for purposes of avoiding summary judgms
342 F.3d at 1036-37. The fatiat the spreadsheets are uhaunticated doesot bar their
admissibility for the limited purposaf opposing GFIC’s motion.

The spreadsheets also do not violate biest evidence rule, which requires an

“original” writing “unless these rules . . .quide[] otherwise.” Fed.R.Evid. 1002. “For

electronically stored information ‘originatheans any printout—or loér output readable
by sight—if it accurately reflects the inforti@n.” Fed.R.Evid. 1004). The form of the
disclosed spreadsheets, as a printout of eleicilly stored information, does not violat
these rules.

GFIC additionally contends that NMAcannot prove damages because NAS
failed to state the theorypan which it seeks to allocate damages among insurers. (
139 at 17). There are numerous methodsaflocating costs of defense among multip
primary insurers, and the method used ymeasbly affects the aount NAS seeks from
GFIC. See Regal Homes, Inc. v. CNA Jrig’1 P.3d 610, 620 1 43 & n.8 (Ariz. Ct. Apf
2007). Rule 26(a)(1)(A)(iii)) requires a paity disclose “a compation of each category
of damages claimed by the disclosing party—who must also make availablg
inspection and copying . . . the documents. .on which each computation is base
including materials bearing on the natured a&xtent of injuriesuffered.” However, if
NAS'’s failure to disclose the allocation theamytheories upon which it seeks to recov
is harmless, the Court needtriorbid NAS from picking a paicular allocation theory at
trial. SeeFed. R. Civ. P. 37(c)(1Hoffman v. Constr. Protective Servs., |ne4l F.3d
1175, 1179 (9tiCir. 2008).

NAS asserts that it has “made cleanumerous communications with GFIC” thg

it seeks to recover from GFIC and Quanta uride “time on risk” method of allocation

but does not support this assertion wihcitation to evidence. (Doc. 172 at 19).
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Nevertheless, even assuming NAS had not pusiodisclosed its nikod of allocation,
the Court concludes any failute disclose was harmless. The existence of damgges
stems from the amounts NAS paid to defamdl indemnify Amberwood; the theory of
allocation controls only # amount of damages NASe&s from GFIC (and Quanta)
Furthermore, the theory ofl@cation does not affect thedues of duties to defend and
indemnify, tender, and equitable contributiétather, if NAS establishes that GFIC ar
Quanta had a duty to defend or indemmiyberwood and also that NAS is entitled to
equitable contribution, the theory of alkdion determines only the dollar amount pf

damages that NAS seeks to recover. Consetyiesven if NAS has not disclosed it

UJ

theory of allocation, any sucholation of Rule26 is harmless andéhCourt will not bar
NAS from now asserting étime-on-risk theory”
VI.  NAS’s Motion for Summary Judgment (Doc. 141)

NAS asks the Court for summary judgmeeclaring that Quanta and GFIC hgd
duties to defend and indemnify Amberwood ie tinderlying lawsuits as well as an ord
stating that NAS is entitled to equila contribution. (Doc. 141 at 6).

A. Duty to Defend

NAS argues that Quanta and GFIC hatleduto defend Amberaod in each of the

underlying lawsuits because tbims as alleged were withthe scope of the policy.

11%
—_

(Doc. 141 at 7). As in its pdy in support of its motion to dismiss, Quanta does not
dispute NAS'’s argument but offers the unsupgaistatement that it has incurred defense
costs and satisfied its obligations under Arizona law. (Doc. 173 at 11). Because the| Col

has already concluded that Quanta owedbAmood a duty to defend against all of the

S

underlying lawsuitssee suprdV.C, the Court will not repeahat analysis. Quanta owe(

~ ®Thus, the Court need not address GFi@gument that NAS improperly offers
evidence in support of iteotion for summary judgmernbee(Doc. 185 at 12 n.32).

4

~Additionally, GFIC argues that NAS cannot establish on its equitable contribytion
claim that it paid more than its share ofatese and indemnity costs. (Doc. 185 at 12).
Because Quanta and GFIC didt contribute to the cost aidemnifying Amberwood in
the underlying lawsuits, this fact suffices @stablish that NAS, if entitled to equitabl
contribution for both defense and imdeity costs, has suffered damages.

(%)
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Amberwood a duty to defend it agat all of the underlying lawsuits.
GFIC argues, however, that because d¢l@@ms in the underlying lawsuits fal
within the scope of the Liited Subsidence Exclusion atidere is no “possibility of

coverage,” it had no duty wefend. (Doc. 169 at 3). The &FPolicy defines a scope 0f

the duty to defend idéical to that of the Quanta Policfpoc. 140-2 at 21; Doc. 140-1 at

23). Although GFIC launches into a lengtaggument as to why the GFIC Policy doq

not cover the claims against Amberwood, (D269 at 9), GFIC confuses the duty to

defend with the duty to indeny; the duty to defend is di@ed by the claims alleged in
the complaint, regardless of whethleose claims are ultimately meritorio&ee Lennar
151 P.3d at 544  15. Becaube GFIC Policy and the Qui@nPolicy are identical in
their scope of the duty to def@, for the reasons the Courtshdiscussed with respect tq
Quanta,see supralV.C, GFIC had a duty to defd Amberwood against all of the
underlying lawsuit$®

B. Duty to Indemnify

NAS argues that in addition to the dutydefend, Quanta and GFIC both owg
Amberwood the duty to indenfy it from the claims in thaunderlying lawsuits. (Doc.
141 at 12). NAS first contends that the it Subsidence Exclusiaa inapplicable to
the claims in the underlying lawsuits basa “there is no evidence that Amberwoc
performed soils work on any of themes at issue.” (Doc. 141 at 12).

Quanta and GFIC assert that NAS misinterprets the Limited Subsidence Excl
by applying a narrower meaning than its pleEinguage suggests.d¢® 169 at 10; Doc.
173 at 3-4). They point out, correctly, thhe exclusion encompasses the operations
Amberwood’s subcontractors, not just those of Amberwood itdelf. The exclusion
applies, in relevant part, t@ny operations by or performezh behalf of the insured.”

Thus, Amberwood need not have performei gperations itself for the exclusion tq

_?® GFIC raises the ar%ument in itssppnse that NAS may not seek equitak
contribution based upon tlribble lawsuit because NAS never alleged the claim. (D
169 at 2). However, NAS’s answemunterclaim, and cross-claim alle@ibble as a

basis for equitable contribution. (Doc. 37 at 13, 15).
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apply; it is sufficient that Amberwood hiredsubcontractor who dermed the work on
behalf of AmberwoodSee Fireguard Sprinkler Sys.clrv. Scottsdale Ins. G864 F.2d
648, 652 (9th Cir. 1988) (phrase “orhiadf of” referred to subcontractors).

Quanta and GFIC are alsorrect that the Limited tbsidence Exclusion applie$
to “any operations” performed by or on béhaf Amberwood. Byits own terms, the
exclusion applies when Amberwood hasrfpened “any operations.” There is no

limitation to only “soil operations.”

174

As evidence that Amberwood never perforrsed operations on the lots at issue

NAS offers the affidavit of Megan Johnson, Bemwood’s President, who testified that in
all of the underlying lawsuits, Ambened “commenced construction” on lots if

“prefinished condition, includig finished pads ifequired by the municipalities” and thg

1%

lots had already been “inspected and dedifby the applicable municipal inspectio

>

offices with respect to both soil comgtion and pad apprall before Amberwood
commenced constructioR”(Doc. 140-2 at 20-21). She alstates that she is unaware ¢f

any “soil compaction operations” “performed Bynberwood,” but that “[tjo the extent
Amberwood may have been required . . p&oform additional ancillary soil work as a
condition of obtaining a building permit for cansction on the prefiished lots,” she is
unaware of such work causing damagks) (

Johnson’s affidavit itself raises thossibility that Ambevood performed soil
work. (Id.). Although Quantand GFIC bear the burden otaslishing a genuine issue of
material fact as to whether Amberwood orstdbcontractors performed operations on the

lot, and they offer scant admissible evidence on this st Court must not grant

2" Quanta and GFIC object to this affidlaas being untimely disclosed. The Court
cannot say on this record whether Medahnson'’s testimony was tlme(Iy disclosed, apd
the Court overrules the objection withquigjudice to raising it at a later date.

_ 8 Quanta and GFIC cite to allegationstire underlying third-party complaints
against Amberwood as evidence that varisubcontractors of Amberwood performed
landscaping or grad!ng worlSee, e.g.(Doc. 173 at 4). Eviehce in opposition to a
motion for summary ju %ment need notdmmissible in content, only in forrBee Tetra
Techs. 823 F. Supp. at 1120. Mever, the allegations of@mplaint are not admissiblg
evidence to prove the truth ofiose allegations becausee tbrafter of a non-verified
complaint has no personal kniledge of the facts allege@f. Lopez v. Smitt203 F.3d
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summary judgment if unsupged by the moving paperSee Martinez v. Stanfqr@23
F.3d 1178, 1183 (A Cir. 2003). Johnsondgfies that she is unaware of soil operatio
by Amberwood, but then statdsat if any occurred, she immaware of damages resultin
from their occurrence. It is also tiding that Johnson’s testimony addressesl
operations yet the Limited Subence Exclusion encompassasy operations. For
example, if Amberwood conducted non-soperations causing soil subsidence, su

operations would fall within the scope okthimited Subsidenc&xclusion. Johnson’s

affidavit does not address such non-soil opengti and as such, fails to show that NAS|i

entitled to summary judgment witespect to this issue.
NAS also asserts that rainwater, ammt operations performed by Amberwoog
was the sole cause of the ssubsidence in the propertiesisgue. (Doc. 141 at 13). NAS
attached to its motiofor summary judgment affidavitsf expert witnesses who testify
that rainwater was a cause of the soil gildisce. Quanta and BF object to these
affidavits as untimely disclosed sham affida. (Doc. 169 at 16Doc. 173 at 10). The
Court need not consider Quanta’s and G&lGbjections becauseven accepting the)
affidavits as true and propg disclosed, they inadeqtgy support NAS’s motion.
Thomas Irwin, a structural engineer, tigsd in his affidavit that “naturally
occurring rainwater cannot reasonably or t#liabe excluded as a cause of the so
movement” even if the grading and drainagehe homes had been proper. (Doc. 14’
at 68). Similarly, Philip Coppola testifiedahrainwater would haveaused damages {(

the homes even if the grading and drainhgd been proper. (Doc. 142-10 at 5). M

Coppola also stated that “the soil movemanthe homes were [sic] not substantially

caused by moisture from sourcesher than rain water.”|d.). But the Limited
Subsidence Exception contains an anti-comu causation clause excluding covera
for soil movement caused by Amberwood’s opierss, even if rainwater penetration wg

also a cause of the moveme8ee suprdV.A. The affidavits oflrwin and Coppola do

1122, 1132 n.14 (9th €i2000) (“A plaintiff's verifiedcomplaint may be considered &
an affidavitin opposition to summary judgmeiit is based on personal knowledge ar
sets forth specific facts admissible in evidence.” (emphasis added)).
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not exclude Amberwood’s operations as a cafssil movement and are not probative
as to whether Amberwood performeplerations on the homes at issue.

NAS also argues that the Limited &idence Exclusion &s not apply to
Amberwood’s failure to perform necessary squerations becauseetexclusion does not
explicitly state that it applies to a faiki to perform operatits, only to operations
performed. (Doc. 141 at 13). NAS identifies fivestances in the Qunta Policy and the
GFIC Policy where the terms diie policies explicitly addss both acts and failures to
act; it concludes from these the policy drafters intentionallgxcluded failures to act
from the scope of the LimiteSubsidence Exclusiond( at 13-14). The Court declines tp

address this argument becausentit, even if correct, depds upon a prior finding that

Amberwood did not performng operations on the homes at issue. For the reasons

previously stated, NAS hasileed to make this showing.

Finally, NAS contends that Quanta andiGlre unable to prove that the damages
claimed in the underlying lawsuitgere caused by soil movemeritd.(at 15). The Court
cannot make this statement thre present record. First, NAS8isstates the law when if

claims that “an uncoveredoncurrent cause of harm does deteat coverage if there is

27}

separate, covered cause of harnhd’)((citing Scottsdale Ins. Co. v. Van Nguyéit3
P.2d 540, 542 (Ariz. Ct. App. 1988)). @muse the Limited Subsidence Exclusion
contains an anti-concurrent causation clawase uncovered, concurrent cause of haym
doesdefeat coverage if there isaparate, covered cause of haBeae Millar 804 P.2d at
826. Of course, if NAS can prove that dansmgere wholly distincin causation such

that some damages were caliselely by soil movement drothers were caused solel

<

by a different, non-soil related cause, th@umanta and GFIC may have a duty (o
indemnify Amberwood for the latte€f. Corban 20 So. 3d at 616 |1 43, 47.

With respect to each of the undenlgi lawsuits, Quantaand GFIC have
established a disputed issue of fact as techyhf any, damages are within the scope [of

the Limited Subsidence Exclusion. With respecttibsschler, NAS attaches an affidavit

of an expert who testifies dh85% of the damages are unrelated to soil movement. ([Doc.
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142-7 at 7). Quanta and GFl@fer expert reports that identify soil movement as the

cause of the same kinds of damages (nancehcks and separation). (Doc. 140-9 at 41,

Doc. 140-10 at 13)With respect td_awrey, Gribble, and WohlgemytNAS repeats its
arguments that Amberwood did not perforny aperations on the s@ausing damages;
for the reasons previously discussedgsth arguments fail. And with respect Yo,

Quanta and GFIC offer anxjgert report identifying soil movement as the cause

damages and improper soil compaction as dylikentributory factor(Doc. 140-29 at 9).

Consequently, NAS has not shown thé&eno genuine issue of material fagt

whether Quanta and GFIC owed Amberwoodusy to indemnify against the claims in

the underlying lawsuits.
VII. Conclusion

A. Legal Prerequisites for Equitable Contribution

NAS has established the pequisites to equitableoatribution from Quanta and
GFIC by showing as a matter of law thatdan the four-part Arizona test, all thre

insurers insured the sameski NAS has shown as a matwr law that Quanta owed

Amberwood a duty to defend aigst all of the underlying lawsuits. NAS is entitled to

equitable contribution from Cunta for costs incurred idefending Amberwood in an
amount to be determined at trial.
1. Duty to Defend

NAS has shown as a matter of law tlEIC owed Amberwood a duty to defen
against thed_.awrey, WohlgemuthGribble, andYu underlying lawsuitsA question of fact
remains as to whether GF owed Amberwood a duty to defend against Thigschler
lawsuit. NAS is entitled to equitable cabution from GFIC f@ costs incurring in
defending Amberwood against thewrey, Wohlgemuth Gribble, and Yu underlying
lawsuits. If NAS proves atial that GFIC owed Amberwooa duty to defend against thg
Tritschlerlawsuit, then NAS will ao be entitled to equitable contribution from GFIC f
costs incurring in defending Amberwood agaifgitschler, in an amount to be

determined at trial.
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2. Duty to Indemnify
Regarding the duty to indenify, a question of fact reains as to whether Quant
or GFIC owed Amberwood duty to indemnify agast the liabilities Amberwood
incurred in the underlying lawsuits. Therealso a question of fact as to the prop
amount of any equitable contribution owed\lAS based upon a duty indemnify. NAS
must prove at trial that Quanta or IGFowed Amberwood a duty to indemnify
Amberwood against the underlying lawsuitsNIAS meets its burden of proof at tria

then it will be entitled to equitable contriiban for the liabilities Amberwood incurred in

the underlying lawsuits, in an aunt to be determined at tiagainst either Quanta of

GFIC or both.
B. Attorneys’ Fees and Costs
At this stage of the litigation, the Couteclines to award any costs or attorney
fees because the outcome altwill determine which party oparties, if any, are the
prevailing party undefA.R.S. § 12-341.01.
For the foregoing reasons,
111
111
111
111
111
111
111
111
111
111
111
/11
111
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IT IS ORDERED denying Quanta Indemnity @gany’s Motion for Summary

Judgment (Doc. 138).

IT IS FURTHER ORDERED denying Defendant Gera Fidelity Insurance

Company’s Motion for Sumnmmg Judgment (Doc. 139).

IT IS FURTHER ORDERED granting in part and denying in part Nort

American Specialty’s Motion foSummary Judgment (Doc. 141).

IT IS FURTHER ORDERED denying without prejudic€®uanta’s request for

costs and attorneys’ fees.
Dated this 26th day of March, 2014.
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James A. Teilhrﬂrg
Senior United States District Judge
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