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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Mesa Airlines, Inc. No. CV11-2106-PHX-JAT
Plaintiff, ORDER
V.

Air Line Pilots Association International,

Defendant.

Currently pending before the Court &intiff's Motion for Summary Judgment
(Doc. 20) and Defendant’'s Nion for Summary Judgment defendant’s Counterclaim
(Doc. 22). The Court now rules on the Motions.

. BACKGROUND

The facts of the case are largely undtsg. First Officer Marcin Kolodziejczk

(the “Grievant”) worked as pilot for Plaintiff Mesa Airlires, Inc. (“Mesa”) from July

2006 to his termination on ugyust 10, 2010. At the timeelevant to this case, the

Grievant was acting Vice Chairman ofetiMesa Master Exetive Council and the
second most senior officiadf Defendant Air Line PilotsAssociation, International
(“ALPA”) within the Mesa pilot group. In that pd®n, the Grievant negotiated of
behalf of ALPA with Mesa regardina possible furlough of pilots.

Mesa had announced its intention todudh an additional50 pilots. The ALPA
negotiating committee was tasketth developing a solution tmitigate the loss of jobs.

Mr. David Butler, Mesa’'s Senior Vice Presit of Human Resources and an Africa
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American, attended a negotiating session on IbelfidVlesa also attended by Grievar
regarding possible mitigian of furloughs.

At the session, Mesa rejected theigation proposal subitted by ALPA. After
the session, Mr. Butler sent a mass “Blast the Mesa piles that ALPA felt
misrepresented the negotiations and madeppear that members of the negotiating
committee, including Grievant, d&asold out” their fellow pilots Grievant testified that
Mr. Butler's email appalled and sickened him.

After receiving Mr. Butler's email, Gnant sent an email on July 3, 2010
describing the negotiating session to 1heotALPA members, some of whom also
happened to be Mesa pilpteat read: “He was hangirfigom the ceiling making monkey
sounds. That's all | witrssed at the meeting | was at.. Stay focused and | already
have the chains for him, juseed your help to string hinp!” Grievant sent the email
while off duty from his offical ALPA email account to the other ALPA officials and
assumed that the emailowld remain confidentidl. Grievant reluctantly eventually
admitted that this email referred to Mr. Butler.

Someone printed off a hard copy of Griet/a email and anonymously left it on

Mr. Butler's desk. Mr. Butleturned the e-mail over to Mesa’s legal counsel, and M

promptly initiated an investigation. Wh questioned about the email, Grievant

dismissed the monkey analogy, claiming that Mesa had created a circus-like atmo

2Sa

5phe

and that pilots are referred to as switch neysk He also claimed not to understand how

anyone could perceive his use of the words iftdiaand “string him up” as an allusion to

lynching.

After its investigation into the July 3, 20 email, Mesa termated Grievant. The

August 10, 2010 termination letter cited the email, Grievaattesmpts to explain away

! Grievant and the other members of &lePA negotiating team utilized a secur

communications about the negotiations. Acdesthe site and email distributions w
limited to 17 ALPA officialswho signed a confidentialitiggreement requiring them n
to reveal the contents of postings on the site.

ALPA website for confidential internalUnion communications, including emadi‘
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the email, his apparent lack of understagdiegarding the seriousness of the email,
apology email that Mesa beled had been “altered,” afdesa’s Employee Handbook’s
prohibition against harassment and workplaadevice as reasons for his terminatio
Mesa noted in the letter that the offees email alone was sufficient to warrarn
iImmediate termination.

On August 12, 2010, ALPAled a grievance on behalf the Grievant. ALPA is
the exclusive collective bargang representative for Megalots. ALPA and Mesa are
parties to a collective bargang agreement (the “CBA”").

Section 18 of the CBA sets forth the procedures gowgraidministration of
grievances. Section 19 provides the proces for disciplining or discharging a Mes
pilot. Section 20 of the CBA — by agreent of the parties and as required by t
Railway Labor Act (“RLA”) — establishes @&ystem Board of Adjustment for purpose
of adjusting and deciding disputes that ensmder the CBA. Pursuant to Sections 20
and P of the CBA, pilot discharge cases ararti by a three-member board of adjustmé
comprised of an ALPA representative, a Mespresentative, and a neutral referee.
Section 20.L, the parties agrehat decisions of the Sgst Board shall be final ang
binding on all parties.

The System Board conductad evidentiary hearing iRhoenix, Arizona on April
20 and 21, 2011. The neutral referee wastfator Stanley Sergent (the “Arbitrator”)
Both ALPA and Mesa presented evidence arabs-examined witnessat the hearing.
Following the hearing, both parties subnttf@st-hearing briefsn July 25, 2011.

On September 16, 2011, the Arbitratssued his decision (the “Award”). He

found that Mesa failed to establish that Grievant’'s “email [rose] to the leve
harassment or threatening behavior as allegetie letter of termination.” (Doc. 1-3
p.37.) The Arbitrator further determined tiésa had discharged the Grievant witho
just cause and ordered Mesa to reinstatev@nt with full seniority and back pay.

Mesa did not reinstate Grievant. It it filed this action o®ctober 26, 2011 to

vacate the Award. Mesa alleges threselsafor vacating the Award: 1) the Awar
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violates public policy because it condonexcial harassment; 2) the System Board

exceeded its jurisdiction becaushe Arbitrator ignored the language of the CBA a
applied his own branaf industrial justice; and 3) ¢hArbitrator exhibited bias by
ignoring a piece of evidenceMesa filed its peding Motion for Summiy Judgment on
May 18, 2012, and ALPA filed its Main for Summary Judgment on Defendant
Counterclaim on the same day.

II.  LEGAL STANDARD

The scope of review of arbitrator’s labor dispute desion is extremely limited.
Aramark Facility Servs. v. Serv. Emjst’| Union, Local 1877, AFL CIQ530 F.3d 817,
822-23 (9th Cir. 2008). In fact, review ah adjustment board award under the RLA
“among the narrowest known to the lawEnglish v. Burlington N.R. Col18 F.3d 741,
743 (9th Cir. 19943. Congress intended for this namoeview to advance the goal o
prompt and final settlement dibor disputes by keemnthe disputes within the

adjustment board and out of the courtiited Transp. Union v. Union Pac. R. Cb16

=

nd

S

S

F.3d 430, 432 (9th Cir. 1997). Federatstes regulating labor-management relations

reflect a decided preference for private setdat of labor disputes without interventio
by the governmentUnited Paperworkers Int’l Union, AFL-CIO v. Misco, 1nd84 U.S.
29, 37 (1987).

In reviewing arbitral awargd€ourts do not entertain clairo§factual or legal error
by the arbitrator.S. California Gas Co. Wtil. Workers Union oAm., Local 132, AFL-
CIO, 265 F.3d 787, 792 (9th €Ci2001). The Court cannalisregard an arbitrator’s
factual determinations or supplement themhh its own factual findings, nor can thg
Court “correct” an arbitrator's esneous understanding of the lawstead Motors of
Walnut Creek v. Auto. Machsts Lodge No. 1173Int'l Assoc. ofMachinists and
Aerospace Worker886 F.2d 1200, 12079 Cir. 1989)(en banckee also S. California

“The RLA was extended in 38 to cover the airline dustry and sets up g
mandatory arbitral mechanmsfor handling the industry’s grievance disputétawaiian
Airlines v. Norris 512 U.S. 246, 248 (1994).
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Gas 265 F.3d at 794 (“Whileghe Gas Company may view the Barnes debacle ag
easily-correctible, technical deviance from maedaprocedures, the arbitrator did ng
This is precisely the type tdgal conclusion which a courtay not disturb.”). The Court
further must refrain from second-guessing témedy formulated by the arbitrator an
must defer to the arbitrator’'s use of his informed judgment to r@dain solution of the
problem. Stead Motors886 F.2d at 1208. Allowing courts to have the final say on
merits of arbitration awardsould undermine the federal lpgy of settling labor disputes
by arbitration. Misco, 484 U.S. 29 at 36.

The RLA provides three statutory grounids vacating an arbitration award: 1
failure of the adjust board wmply with the requements of the RLA,; 2) failure of the
adjustment board to confine itself to mattesthin the scope of itgurisdiction; and 3)
fraud or corruption of anember of the boardUnion Pac. R. Co. v. Sheehat89 U.S.
89, 93 (1978)(citing 4%J.S.C. 8153 First(q)). The Cdualso can vacate an arbitratio
award if the award violates public policy, altighuthe Court should beluctant to do so.
S. California Gas265 F.3d at 794-9%ee also Aramarkb30 F.3d at 823 (“We havs
stressed that courts shouldreductant to vacate arbitralvards on public policy grounds
because the finality of arbitral awards must preserved if arbdtion is to remain a
desirable alternative to courtroom lgigon.”)(internal citations omitted)nited Food &
Commercial Workers, Int'l Uniorl,ocal 588 v. Foster Poultry Farm34 F.3d 169, 174
(9th Cir. 1996)(“Courts should kreluctant to vacate arbitran awards on public policy
grounds. As we havexplained: The parties to a coltae bargaining agreement did ng
bargain for a court’s judgment. They bargdirier an arbitrator to tell them what wa
‘jJust cause’ for discharge and what was not. Neither [party] hadhe right to believe
that it could refuse to honan arbitrator’s award simply because it was disappointed
or disagreed with the result..”)(internal citations omitted).

To vacate an arbitratioaward on public policy groundshe Court must: 1) find
that an explicit, well-definedand dominant policy exists and that the policy is one that

specifically militates against thelief ordered by the arbitratorAramark 530 F.3d at
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823. The explicit public policy must be rooted in somethmgre than “general
considerations of supposed fiahnterests;” the policy mudie ascertained by referenc
to the laws and legal precedent®lisco, 484 U.S. at 43. And in evaluating a publ
policy argument, the Court muisicus on the awaritiself, not the behaer or conduct of

the Grievant.Aramark 530 F.3d at 823The question of whethgublic policy militates

against enforcement ah arbitral award isne for the courtsFoster Poultry 74 F.3d at

174.

In making the public policynquiry, the Court must takihe facts as found by the
arbitrator. Id. The fact that the Court is ddimg whether a possible public policy
violation exists does not excuse theu@dor doing the arbitrator’s taskd. (citing Int'l
Bd. of Elec. Workers, Local 9% Niagra Mohawk Power Corpl43 F.3d 704, 716 (2d
Cir. 1998)(“In reviewing an arbitral awardrfpossible violations of public policy . . . §
court is not authorized to revisit or cquien the fact-finding or the reasoning whig
produced the award.”)).

Before the Court can vacate an asvam public policy grounds, the policy
violation must be “clearly shown.”Foster Poultry 74 F.3d at 174. And the part
seeking to vacate the awardabe the burden of demonstragi that the award violates
public policy. S. California Gas265 F.3d at 796.

[11.  ANALYSISCONCLUSION

c

Mesa argues the Court should vacate the Arbitrator’s award for three reasons:

the System Board exceeded its jurisdiction beedbe Arbitrator ignored the language
the CBA and applied hiswn brand of industrial justic&)the Arbitrator exhibited bias
by ignoring a piece of evidence; and 3) #eard violates public policy because i
condones racial harassment. The Cuull address each argument in turn.
A.  Jurisdiction of the Board
Mesa contends that the System Bbaxceeded its jurisction because the
Arbitrator failed to apply the terms ofdhCBA and instead ised an Award without

foundation in reason or facMesa argues that the Arbitrator ignored its anti-harassn
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policy, which Mesa claims applies to ontguand off-duty conduct, and ignored th
CBA’s management rights clause. Mesa further argues that the Arbitrator err
applying the concepts of progressivesaipline because the CBA does not menti
progressive discipline.

The Court must confirm the&rbitrator's Award unless # Award does not at leas
“draw its essence” from the CBAHawaii Teamsters and AllieWorkers Union, Local
996 v. United Parcel Serv241 F.3d 1177, 1181 (9th Cir. 2001). The Court reviews

procedural soundness of the Arbitratodecision, not the sutantive merit of the

decision. Id. If the Arbitrator even arguably ostrued or applied the CBA, the Cour

cannot overturn his decisiomyen if the Court is convaed the Arbitrator committed
serious error.S. California Gas265 F.3d at 79%ee also Misco484 U.S. at 36 (“The
courts are not autha@ed to reconsider the merits ah award evenhbugh the parties
may allege that the award rests on errors cf da on misinterpretain of the contract.”).
The Court limits its review tavhether the Arbitrator’s etision was “rationally derived
from some plausible theory of the generamework or intent” of the CBA. Foster
Poultry, 74 F.3d at 173. The Court can \&cahe Arbitrator's Award only if the
Arbitrator ignored the CBA’s plain language and instead dispensed his own bra
industrial justice.S. California Gas265 F.3d at 792.

In deciding a grievance, an arbitratomist confined to the express terms of tf
CBA, but also may consider the “industr@mmon law,” which is equally a part of th
CBA. United Parcel Sery241 F.3d at 1181. If the express terms of the CBA leave ¢
that need to be filled, thendhArbitrator fills those gaps.Stead Motors886 F.2d at
1205. The Arbitrator servess the parties’ officially degnated interpreter of the CBA
and their joint alter ego fopurposes of handling matseomitted from the CBA.Id.
Because the Arbitrator functions in esse as the parties’ surrogate, “he cann

‘misinterpret’ a collectie bargaining agreementldl.
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The Court finds that the Arbitrator's Awgat least arguably construes and applies

the CBA. Mesa has not pointed to any esprianguage in the CBA that the Arbitrator
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Award ignored. And the Arbitrator wasef to interpret th€BA and supplement the
CBA’s terms with industrial ammon law where the CBA wadlent on an issue. The

Arbitrator therefore did not exceed hisrigdliction by applying the workplace nexu

2]

standard or the progressive disciplinengad because the CBA does not expresgly
mention either common industrial concepdoreover, the Arbitrator did not ignore any
express language in Mesa’s written anti-dm@ation policies. No section cited by
Mesa explicitly says that the anti-discriminatigoolicy applies toconduct occurring
outside the workplace.

The Court cannot review the merits thle Arbitrator's Award or whether he

interpreted the CBA correctly As the Ninth Circuit Courbf Appeals has stated, the

\

Arbitrator cannot misinterpret the CBA arabhsent fraud or oveeaching of authority,
his awards the parties’ agreementd. Because the Court findise Award reflects that
the Arbitrator did construe the CBA and besa the Award “drawss essence” from the
CBA, the Court will not vacate ¢hAward on jurisdittonal grounds.
B. Arbitrator Bias

Mesa argues that the Arbitrator exhibitads by ignoring a pice of evidence that
proved Grievant's email was not an isolatede-time use of racist language. Although
Mesa did not know about it at the time it @irérievant or at the time of the hearing,
Mesa attached a text message to its postiing brief in which Grievant referred to a
white Mesa pilot as “Negro.”

One of the RLA’s statutory bases force#ing an arbitration award is fraud g

=

corruption by a member of the adjustment boastheehan439 U.S. at 93. Because qf
the strong federal policy favoring arbiti@ti, fraud under the RLRequires an extremely
high degree of improper conducPac. & Arctic Ry. and Nav. Co. v. United Transp.
Union, 952 F.2d 1144, 114@th Cir. 1991). Fraud occuwhen a “supposedly neutra|
arbitrator exhibits @ompleteunwillingness to respon@nd indifference, tany evidence
or argument in support of one of the parties’ positiond.”(emphasis added).

Although the Arbitrator ultimately deded to reinstate Grievant, the Awarf
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reveals that the Arbitrator cully reviewed both parties’ evidence and arguments.
Arbitrator did not categorically refuse tokaowledge Mesa’s arguments or evidence,
required to demonstrate fraud under the RLA.

Mesa bases its argument that the i#albor excluded the text message fro
evidence on the fathe Award does not mention the temessage. But RLA arbitratior
awards are not judicial opinionsStead Motors886 F.2d at 1206. Labor arbitrators g
not have to make the sort of explicit or eubtive findings of fact that courts must mak
and the reasons for arbitral rulingsedenot be spelled out in detald. Moreover, Mesa
has not shown that the Arbitrator had to ¢desevidence that Mesa did not have befg
it when it decided to terminate GrievarBee Miscp484 U.S. at 39 (“Nor was it open t¢
the Court of Appeals to refuge enforce the award becaube arbitrator, in deciding
whether there was just cause to dischargkised to consider @&lence unknown to the
Company at the time Cooper was fired.”).

Even if the Arbitrator erred in refusing consider the text message submitt
after the hearing, his error was not so sewsr¢o constitute bias or fraud. Mesa clar
that the Arbitrator exhibited bias by failing thention one, solitarpiece of evidence.
But fraud under the RLA requiresore; in this case, it woulequire that the Arbitrator
refused to even consider anff Mesa’s evidence or arguments. The Arbitrator did 1
exhibit that sort of severgias. The Court therefore will not vacate the Award based
alleged bias and fraualy the Arbitrator.

C. Public Palicy

Mesa asserts that the Award condonesatd@rassment and therefore violates t
public policy against unlawful discriminan. In addressing Mesa’s public polic
argument, the Court must look at whetherdiard itself violates defined laws and leg
precedent, not whether Grievant'shagior violategpublic policy.

In reviewing the Award, the Court musbt attempt to perform the Arbitrator’s
job. The Court cannot entertain claimsittihe Arbitrator committed factual or lege

error. S. California Gas 265 F.3d at 792.The Court therefore cannot disregard tf
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Arbitrator’s factual determinations or suppient them with its own factual findings, ng
can the Court “correct” the Arbitratorsrroneous understaingy of the law. Stead
Motors 886 F.2d at 1207. The Court must a¢dbp factual findings and legal reasonin
of the Arbitrator and cannot substitute itslgment for the judgment of the Arbitrato
because the parties bargainedtfa Arbitrator to decide theerits of the grievance, nol
the Court. Foster Poultry 74 F.3d at 174.

The Court agrees with the Arbitrator ti@atievant’s behavior was inexcusable ar
that Grievant exercised extremely poodgment, but the Court also is bound by t
Arbitrator’s finding that Grievant's condudid not rise “to the level of harassment ¢
threatening behavior as allegedthe letter of termination” (Bc. 1-3, p.37), even if the
Court would have decided the issues diffdgein the first instane. The Arbitrator
determined that Grievant's bavior did notconstitute harassment large part because

Grievant sent the email while he wad auty and away from his workplace to

=

g

d
e

DI

Al

confidential list serve of APA members and Mesa did not demonstrate a sufficient

nexus between Grievant's conduct and an esgveffect on Mesa’s business interes
(Doc. 1-3, p.24 “While the grievant’'s email ynbe [stet] have beeamcist and offensive,
[Mesa] does not have the right to govawvery action or comment that an employzs
makes outside of the workplace.”)

The Arbitrator further found that Grientadid not intend for Mr. Butler to evel
receive the email and that intent is an eatof harassment. (Doc. 1-3, p.33 “H
comments were never expected nor intenddaketdelivered for the purpose of harassil
Mr. Butler. By its legal definition, harassment requires the element of intent.”) Ag
even if the Court does not agr with that statement of tha&w, the Court is not free tg
“correct” the Arbitrator’s erroneousnderstanding of the lawStead Motors886 F.2d at
1207.

The Arbitrator also found that Mesa falléo establish Grievd's email contained
any real or legitimate threat because théewant clearly nevemtended to deliver a

threatening or harassing message to Mr. But{®oc. 1-3, p.36.)The Arbitrator noted
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that Mesa’s General Couns€lhris Pappaioanou, testified thdt. Butler was not in fear
for his safety.

In the conclusion section of the Award, the Arbitrator found that Mesa had no
its burden of proving just cause to termen&rievant because Mesailed to establish
two key facts: 1) that a workplace nexerdsted between the off-duty conduct and

adverse effect on Mesa’s business interest 2) that the email s to the level of

harassment or threatening belwavi (Doc. 1-3, p.37.) Ineaching that conclusion, the

Arbitrator found that the Eployee Handbook sections diten the termination letter
apply only to misconduct that occurs in twerkplace and that Mesa did not show th
Grievant's conduct, although “undeniably imper,” impacted the workplace. (Id.)

Given the Arbitrator’s findings outlined abve that no workplace harassme

occurred, which the Court h&s accept, the Court musttédemine whether reinstatement

of Grievant would violat@ublic policy. The Court concludes that it would not.

Public policy, as embodied in TitleIMand other laws, indisputably prohibit$
discrimination in the workplace. Butdte is no similar law prohibiting privats
discriminatory statements made outside thorkplace, no matter how reprehensible
those statements might be. And the Adidr found that Grievant’'s conduct occurrgd

outside the workplacend had no effect on the workplacAgain, the Court cannot reach

its own independent findings regarding wiestworkplace harassment occurred.

Because no law prohibits reinstatemehtin employee who makes offensive and

racist statements that noneliass do not constitute workp&abarassment, the Court find

me

at

5

that the Award does not violate public policfhe Court reaches this conclusion becayse

of the very narrow scope ofview of RLA arbitration awardand despite sharing Mesa’
revulsion toward Grievals racist statements.

The Court has held that the System Badicnot exceed its jisdiction, that the
Arbitrator did not demonstratgias rising to the level dfaud, and that the Award doe
not violate public policy. The Qwt therefore will confirm the Award.

Accordingly,
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IT ISORDERED DENYING Mesa’s Motion for Summary Judgment (Doc. 20)

IT ISFURTHER ORDERED GRANTING Defendant'sMotion for Summary
Judgment on Defendant'soGnterclaim (Doc. 22) and CONRMING the Arbitrator’s
Award.

Dated this 14th day of September, 2012.

-+

ﬂ James A. Teilbor%/
United States District Judge

-12 -




