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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Ron Zachary Petii No. CV-11-02139-PHX-DGC

Plaintiff, ORDER
V.
Smith, et al.,

Defendants.

Plaintiff Ron Zachary Pettit filed a motiofor spoliation sanctions in Januar
2014. Doc. 163. The Court held a hegron March 26, 2014, at which it heard or
argument on Plaintiff's motion. Doc. 198ased on the argument, the Court allows
Plaintiff to conduct additional discovend file a renewed motion for sanctionkl.
Plaintiff has now filed the renewed mmti against Defendants Torrey Smith, Scq
Mueller, Jose Luque, and Amy Morrow. D&19. The motion is fully briefed and th
Court heard oral argument on August 131420 For the reasonsahfollow, the Court
will grant the motion in p& and deny it in part.

l. Background.

Plaintiff is a prisoner at the Arizon&tate Prison Complex Eyman, Special
Management Unit |, in Florence, Arizona. Thgman facility is opeated by the Arizona
Department of Corrections (“ADC”). Defenua are correctional officers employed b
ADC and assigned to Eyman. Plaintiff gs that on April 16, 2011, Defendant Smif

violated Plaintiff's Eighth Amendment righby using excessive force during an escort
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Plaintiff from the shower to his cell. lhis renewed motion for sanctions, Plainti
asserts that several itemsesfidence relevant to higaim are now missing.

At the time of the alleged unlawful use of force, Plaintiff had been returnec
Defendants from the shower and was standigjde his cell “facing away from the
closed door.” Doc. 163 & His arms were behindrhiand extended through the “foo
trap” in order to be wuffed by Defendantsid. Plaintiff claimsthat Smith “pulled on
the chain hard, snatchirjlgis] wrist throughthe food trap[.]” Doc. 12-1 at 2. He states
that after he pulled back onelthain, his “arm’s (sic) wer@most pulled out of socket,”
and that he had to turn “toward the doorrédieve the amount of pressure on [hi
shoulders and wrist.”ld. He claims that Smith presselown on his wrist and held it
against the trap, then hit Pl&ffis arm with his closed handnd “administered strikes.”
Doc. 163 at 5. The sergdam charge of the transfeDefendant Morrow, allegedly
intervened and tol&mith to stop.ld.

Defendants allege that Plaintiff isndtorious for assaulting staff, disobeyin
orders, starting fires, and wadssignated ‘high risk.”” Docl67 at 2. They argue tha
Plaintiff attempted to grab Sth’s “stab vest” and repeatedj{anked his lead chain, and
that Smith’s conduct was necessary to “peirjPlaintiff] to be properly uncuffed.1d. at
5-6. Defendants do not digie that Smith used “someoaicum of force, up to and
including pressing down on and/or strigi[Plaintiff]'s handwrist/arm[.]” 1d. at 6.

Defendants also do not dispute thdlowing facts: (1) Defendant Muellen
recorded the incident oa video camera and Sergedaibrrow immediately took the
video recording to her supeaser, Lieutenant Littleton; (2Morrow reported to Littleton
that Smith had behagleunprofessionally, which causedttleton to order her to write a

personnel notation (“PACE report”) for 8im and (3) Plaintiff went to medical or

April 20, 2011, where he wgainterviewed about the dident and his hand was

photographed. Doc. 149 at 3-8.
At some point on the dayf the alleged assault, Mo, Mueller, and Sergean!

Navarrete (Smith’s supervisor)@e to Plaintiff abouthe incident. Doc. 163 at 6. Thg
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accounts of this conversation vary, but gparently caused Navarette to report

Littleton that the issue was réged. Doc. 219-4 at 17 (‘thad been notified by Sergear
Navarrette . . . . Everything was resolved. islsues.”). Plaintiff was also visited by

nurse on the day of the incident. The eur®ted injuries to his hands and gave h
ibuprofen. Doc. 163 at 6.

Later that night, Plaintiff wrote an inmate letter to “CO Il McClellan” whig
stated several times that had been assaulted Bmith, that he “wasepeatedly grilled
by Sgt. Navarrette to resolvhe issue,” and that he “stad to feel threatened by
[Navarette’s] words, so [he] §1 gave in” to make it back to his cell safely. Doc. 142
at 2.

Plaintiff was taken to medical on Aprd0, 2011 — four days after the allegs
assault — where an investigative repardas completed by Sergeant Reyes and
photograph was taken of Plaintiff's hand. Dtb49 at 8. Reyes’s report notes that on t
date of the incident Navaretésked Plaintiff multiple timeg he was goingo “pursue”
the incident and Plaintiff said he would not gug anything as longs he was taken bac
to his cell. SeeDoc. 219-2 at 2.

At issue in this motion are several pieocégvidence that are s8ing. The first is
the escort video. Littleton testified to seudeets in his deposition: (1) he reviewed th
video, (2) it showed Plaintiff acting ligerently, (3) it did not show Smith doing
anything wrong, and (4) the camera’s viatvthe moment where Smith is accused
using excessive force was chsed by other Defendants wiaere standing between thg
camera and Plaintiff's cell doorDoc. 219 at 8. Littleton &tified that he ordered the
video to be erased three tadidays after the incidentd. at 9; Doc. 219-4 at 21, 26.

Morrow’s PACE report about Smith’s urgfessional conduct is also missing
Defendants previously asserted that the ntep@as discarded by Littleton, but Littletor
testified that he forwarded it to ADC'’s cealtroffice. Doc. 219 at 10. Navarrett
testified that two copies are usually madeoc. 219-5 at 19. Nexplanation has beer

offered as to what happened to the PA€port or whether a second copy was made.
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Plaintiff initially alleged that two inveggative reports were missing: a report [

the Criminal Investigation Un{f'CIU"), and an internal inveégyation report based on the

April 20, 2011 interview of Rlintiff by Reyes (“SSU report”)Doc. 219 at 5. Following
discovery, there is some uncertainty as to whether this incident was ever actually rg
to the CIU. Plaintiff allege that Deputy Warde@urran “asked the [lU] to investigate

the incident, which per ADC paly should have triggereddtlctreation of a CIU report.”
Id. at 5. But no CIU report exists, and Curraatestl in a declaratiotinat his signature on
the CIU referral form was “scribbled ouéind he does not knowhether it was ever

actually submitted to CIU for actiond. at 11.

As to the SSU report, during discoyeDefendants produced a one-page S$

memorandum, written by Reyes, it had not been produced the time of Plaintiff's

initial spoliation motion. Doc219-2 at 2. At oral argumg Plaintiff's counsel argued
that the final sentence of the memorandumictvistates that “[a]ll information has bee
forwarded to administration for review andther action if needed,” indicates that th
report was accompanied by supporting docuntemtavhich has not beeproduced. It is

unclear whether any such documentation exmisdefense counsel stated that if it dog
it may be available for production.

The April 20, 2011 photograpbf Plaintiff's hand isalso missing. No new
information was uncovered in discovery regagdthe location of the photo. Defendan
cannot explain its disappearancelaintiff asserts that Cagh Ping took the photo, buf
she testified that she does not recall rigkthe photograph and does not know wh
happened to it. Doc. 219-6 at 10.

As a remedy for loss of the video, €& report, photo, attachments to the SS

report, and possibly a Olreport, Plaintiff seeks case-gasitive sanctions. He asks the

Court to “designate as established forgmses of the case, that Defendants ug
excessive force and [Plaintiff] was injured ageault.” Doc. 219 aP1. He further asks
the Court to “exclude evidence by Defendantgarding the amount of force used,

instruct the jury that Defendants have destdogeidence that, if admitted at trial, woul
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show that Defendants usedcessive force against [Plairffifand that [Plaintiff] was
injured as a result[.]1d. Essentially, Plaintiff asks the Court for a directed verdict.
. L egal Standard.

“The failure to preserve electronic orhet records, once ¢hduty to do so has

been triggered, raises the issue of spioin of evidence and its consequences

Thompson v. U.S. Ddapdf Hous. & Urban Dey.219 F.R.D. 93, 100 (D. Md. 2003)
Spoliation is the destruction araterial alteration of evidengcer the failure to otherwise
preserve evidence, for ahet’s use in litigation.See Ashton v. Knight Transp., In€72
F. Supp. 2d 772, 799-800 (N.D. Tex. 2011).

“A party seeking sanctions for spoliatiaf evidence musprove the following
elements: (1) the party having control oves #vidence had an obdton to preserve it
when it was destroyed or altered; (2) tthestruction or loss was accompanied by
‘culpable state of mind;’ and (3) the evidence that was destroyed or altered was ‘rel
to the claims or defenses of tparty that sought the discovery[.JGoodman v. Praxair
Servs., InG.632 F. Supp. 2d 494, 50®. Md. 209) (quotingThompson219 F.R.D.
at 101);see Victor Stanley, Inc. v. Creai Pipe, Inc. (*Victor Stanley 1I") 269 F.R.D.
497, 520-21 (D. Md. 2010)n re Napster, Inc. Copyright Litig462 F. Supp. 2d 1060
1070-78 (N.D. Cal. 2006).

“There are two sources of authority undehnich a district court can sanction
party who has despoiled evidence: the inhepemter of federal court® levy sanctions
in response to abus\itigation practices, and the availily of sanctions under Rule 37
against a party who ‘fails to obey arder to provide or permit discovery.eon v. IDX
Sys. Corp. 464 F.3d 951, 958 {® Cir. 2006) (quotingjelstad v. Am. Honda Motor
Co, 762 F.2d 1334, 1337-38t(0Cir. 1985)). A district gurt exercising its inherent
power may consider a number of sanctjomxluding (1) exclusion of evidence
(2) admitting evidence of the circumstances of thestrdetion or spoliation,
(3) instructing the jury thait may infer that the losevidence would have beel

unfavorable to the party accused of destigyit, or (4) entering judgment against th
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responsible party, either in the form of dismissal or default judgn&se. Peschel v. City
of Missoula 664 F. Supp. 2d 1132142 (D. Mont. 2009)see alsoLeon 464 F.3d
at 958.

The Ninth Circuit has instructed thatfbee a district court imposes the “hars
sanction” of dismissal or a directed vetdit “should consider the following factors
‘(1) the public’s interest in #expeditious resolution of litigjan; (2) the court’'s need to
manage its dockets; (3) the risk of prejudizehe party seeking sations; (4) the public
policy favoring disposition of cases on theirritge and (5) the availability of less drasti
sanctions.” Leon 464 F.3d at 958 (quotindnheuser-Busch v. Natural Beverag
Distrib., 69 F.3d 337, 3489th Cir. 1995)). A “finding of ‘willf ulness, fault, or bad
faith’ is required for disnssal to be proper."Leon 464 F.3d at 958 (quotingnheuser-
Busch 69 F.3d at 348).

[11. Analyss.

A. Duty to Preserve.

A duty to preserve infornt@n arises when a party knever should know that the
information is relevant to peling or future litigation. See Surowiec v. Capital Title
Agency, InG.790 F. Supp. 2d 997, 1005 (D. Ariz. 201A%hton 772 F. Supp. 2d at 800

Rimkus Consulting Grplinc. v. Cammarata688 F. Supp. 2d 598, 612 (S.D. Tex. 2010).

The duty to preserve is triggered not onligen litigation actually commences, “but als
extends to the period befdregation when a party shoulgéasonably knowhat evidence
may be relevant to anticipated litigationSurowie¢ 790 F. Supp. 2d at 1005 (citation
and quotation marks omitted).
1. Initial Considerations.
Although the duty tgreserve is well established, taes some debate in this cas

as to who bore that duty. @hEighth Circuit has observdfiat the duty to preserve

_ !These five factors, whidhave been developed and apglmost often in cases o
failure to prosecute or disobedience of cauders, are not all applicable in a spoliatig
analysis. The factors of expeditious resiolu of cases and management of the cour
docket, for example, often witlot be implicated wén spoliation issuearise. The Court
nonetheless will apply the analysisnsistent with the direction lreon
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evidence generally applies only to partie&bsent some special relationship or duty
arising by reason of an agreement, contrsiettute, or other special circumstance, the
general rule is that there m® duty to preserve possible evidence for another party tg aid
that other party in some futuregkd action against a third party.Wilson v. Beloit
Corp, 921 F.2d 765, 767 {8 Cir. 1990) (internal citation omitted).

Defendants ask the Court to hold that samctions are appropriate in this cage
because they personally hawe culpability for tle loss or destruction of any evidenge

and ADC is not a party and tledore had no duty to preserve evidence. But ADC is not a
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disinterested third party. It is responsilite Defendants’ training and conduct, and |it
had complete control over thdeeant evidence in this caaad over Plaintiff's ability to
access that evidence abDéfendants’ ability to preserve itDefendantsndividually had
no ability to control theevidence; Morrow, for examplepald not have wi&ed into the
office of her superior — Littleton — and takerstady of the video antthe PACE report in
order to preserve them for her defense.r 8tmld an inmate like Plaintiff exercise any
control over evidence in ADC’s possession.

What is more, the State of Arizona, which ADC is an agncy, indemnifies its

employees for “any damages . . . for whicé th . employee becomes legally responsil

J

if the acts or omissions resulgnn liability were within the . . . employee’s course and
scope of employment.” A.R.S. 8 41-621(PArizona also funds the defense of ifs
employees in civil cases arising aftthe scope of their employmengeeA.R.S. § 41-
192.02(A). Thus, although suits directhigainst ADC and Arizona are barred by the
Eleventh Amendment, suits brought agaiA®C employees have virtually the same
effect — Arizona funds the tEnse and pays any judgment.

Because ADC controls ehevidence and who has assdo it, and the State i$

—

defending this case and will pay any judgmérat results from it, the Court canng
conclude that ADC is merely a disinterestehird party with noduty to preserve
evidence. In all practical respects, ADin the same posith as parties on whom

courts routinely impose a duty to preservé is an agency of # State that funds the
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defense and pays any judgmets,employees are subject to suit for their actions whilg i

its employ, and it has sole custody and cordv@r most of the relevant evidence. Give

these special circumstancese tGourt finds that ADC had @duty to preserve evidence

relevant to this case once it knevatlitigation was reasonably likelySee Wilson921
F.2d at 767 (“special circumstance” carpmse duty to presenan a nonparty).
2. Is There An Exception to the Duty?

Defendants “do not deny that a common kuty could apply to the evidence if

N

N

guestion” (Doc. 232 at 13), buargue that requiring ADC to retain videos of inm

e

escorts would be unduly burdensontk 4t 4-6). Defendants contend that “an inordinate

amount of space would be reqdrto preserve the voluming and sizeable videos 0
inmate escorts conducted on a daily basid.”at 4. But nobody Isasuggested that ADGC
must preserve every video @fery escort. The common law duty to preserve arises ¢
when a party reasonably antiatps litigation. The vast nuaity of escorts at ADC
undoubtedly are unremarkable events that giveeason to anticipate litigation. No dut
to preserve would apply to tlhecordings of such escorts.

But when an incident does@a on an escort that ssifficiently concerning for the

officer in charge to take the video tortmmanding officer and write a PACE repoyt

about the unprofessional conduct of her arker on the escorgnd when the inmate
that very evening writes a grievance allegaxgessive force on thegsst, litigation over
the escort can reasonably bei@pated and a duty to preseragses. The video of such

a transport should be retainebefendants have provided no evidence regarding the

hnly

|

Cost

or burden that would be imposed by retaimimdeos in such unusual circumstances, and

the Court therefore has no reason to caleluhat retaining them would be s
burdensome or disruptive to a state ageti@dt an exception must be made to tl

common law duty to preserde.

_%The Court notes that Captain Hope Piag associate deputy warden with AD(
testified in this case that videos frometlBrowning facility areroutinely saved to a
computer hard drive. Doc. 219-6 at 18DC apparently has encountered no capacity
cost problems in retaining these videos.
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3. Additional Issues Regarding the Duty in this Case.

Having concluded that ADC is not exenfim the common law duty to preserve

the Court must address additional factualesstegarding when exactly the duty arose

this case. Defendants arguattthe letter written by Plaintitin the evening of the escor

was sent to “COIlIl McClellanand not to any of # Defendants, Littleton, or Navarette.

Doc. 232 at 16. They conténhat McClellan did not respdrto Plaintiff until April 28,
2011, and that there is “nadication that he lthdiscussed the matter with Lt. Littleto
about preserving the video.ld. These facts, combineditiv Littleton’s assertion that
Navarette told him the issusith Plaintiff had been re$eed, raise a question abou
whether Defendants reasonalgdguld have anticipated litigan before the video was
deleted a few days after the event in question.

As discussed above, the dutypreserve applies to ADCThe relevant question
then, is not when Defendards Littleton could reasonably anticipate litigation, but whg
ADC could reasonably anticipate litigation.

The Court is mindful that “the duty to perse evidence shoulibt be analyzed in
absolute terms . . . because the duty cannot be defined with preciSmtcr Stanley
II, 269 F.R.D. at 522. The @ud must look at “reasonablesseunder the circumstances
Id. “Whether preservation or discovery contliscacceptable in a case depends on w

Is reasonable and that in turn depends on whetiadrat was done — or not done — wa

proportional to that case and consistent with clgarstablished applicable standards|

Rimkus 688 F. Supp. 2d at 613 (emphasis in original).

Plaintiff submitted his grievance letter kécClellan on the night of the incident
alleging that he had ke assaulted by SmithSeeDoc. 142-1 at 2. At oral argument
defense counsel argued that no duty to goxes arose at that time. Counsel argu
instead that the duty wouldot arise until after ADC hathe opportunityto review
Plaintiff's grievance and deteine its merit. The Court Isagreat difficulty with this
suggestion. If a party has mluty to preserve evidenamitil after it has evaluated the

merits of a potential claim, thearesumably that party cantivimpunity destroy relevant
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evidence while the evaluation Iming conducted. The pgrtan, in effect, immunize
itself from liability by destroyng the very eviderte needed to previts liability, all
because it has not yet completed its internaluation of the claim and a duty to preser

the evidence therefore has not arisene Tlourt cannot accept sualtonclusion.

At the same time, the Court recognizbat some entities, particularly prisons

undoubtedly receive hundreds or thousands of complandsgrievances, some portio
of which are plainly meritlesand should not trigger a dutyg preserve evidence. How
one balances this reality agsi the need to preserve esite in clearly anticipated
claims is not easy to determiirethe abstract. Such line-dvang is perhaps best left tg
the experience-based develagrhof the common law.

The Court can conclude in this case, hosvethat a duty to preserve arose befq
the evidence was destroyed. This was natime transport or frivolous complaint
Morrow was sufficiently concereabout what occurred at Plaintiff's cell door to tal
the video to Littleton, tell Imn of Smith’s unprofessional conchiand then write a PACE
report at Littleton’s direction. That evieg, Plaintiff wrote a grievance letter tc
McClellan asserting that he had been subpt¢o excessive force by Smith. The Cou
concludes that these facts were sufficienpud ADC on notice that litigation was likely
and to trigger a duty to preserve relevantenak. The Court do@®t purport to adopt a
broader rule.

B. I mputation.

Defendants correctly note that none tbEm was responsible for the loss (
destruction of evidence in thase — the evidence was logtile in the hands of others
within the prison system. Bendants would have the Courtnmude that Plaintiff has nog

remedy because they are not personally resplenfgibthe destructio of evidence. The

Court must therefore decide whether @B loss of evidence may be imputed to

Defendants for purposes of resolving this case.
Plaintiff contends that courts “regulaiityppute any spoliation by the real party i

interest — the state and its agencies — ¢ondimed officer in a 8983 action,” and cites
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three district court cases where spotiatisanctions were granted against § 1983
defendants. Doc. 219 at 12 (citiRgschel 664 F. Supp. 2d 113ZaJocies v. City of N.
Las VegasNo. 2:08-cv-00606-GMN-GWF, 2011 W1630331, at *5 (D. Nev. Apr. 28,
2011); andKounelis v. Sherrers29 F. Supp. 2d 503 (D.N.J.(B)). These cases are not
particularly helpful, howevemecause none of them directly addresses the standard fol
imputing spoliation. Further, iaach case the entity or indlual accused of destroying
evidence was named as a party.

Defendants argue that the Court cannot sanction them because they were r
involved in the alleged spoliation, and ttsainctioning them for conduct of other prisgn
staff would violate the sovereign immunityagted Arizona by the EYenth Amendment.
Doc. 232 at 8. Defendants contend ttiet Court has no jurisdion over Arizona or
ADC because neither is a party, and Ariadms neither consented to jurisdiction npr
waived its sovereign immunityld. No party has suggestedowever, that the Court
exercise jurisdiction over Arizona or ADCThe question is wheer the Court should
impose spoliation sanctions in this case for the loss oerealby ADC.

Defendants argue that a rateNinth Circuit decisionPeralta v. Dillard 744
F.3d 1076 (9th Cir. 2014), setvs that the Court cannot impute wrongdoing of other
prison employees to Defendantvho have no personal culpielp. Doc. 232 at 9.
Peralta involved a claim of deliberate indifferem¢o serious medical needs. 744 F.Bd
at 1081. The plaintiff, Peralta, experiencethge in getting necessary dental work while
incarcerated in a Californigrison, was injured as a rdsuand brought a § 1983 action
against the prison’s chief dental officerjefimedical officer, and a staff dentidtd. The
district court granted a directed verdict tze chief dental and medical officers and
allowed the claim against theafftdentist to go to the jurwhich ultimately found for the
defense.ld. Atissue on appeal was the district ¢muinstruction to tle jury that it could

consider the lack of resources availabléht dentist in deciding whether he had met i

S
duty. Id. at 1082. Peralta argued suchiastruction was improper and citednes v.

Johnson781 F.2d 769, 771 (91hir. 1986), for the proposition that budgetary constraints

-11 -
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are not a justification for ghth Amendment violationsPeralta, 744 F.3d at 1083. The
Ninth Circuit reasoned that holding the defemddiable for delay intreatment caused by
shortages beyond his control, on the thetirgt the state will wind up paying any
damages award” would violate ElevkrAmendment sovereign immunityld. at 1084.
“We may not circumvent [the Eleventh Andment] by imputing the state’s wrongdoing

to an employee who himg$élas committed no wrong.Id.

Peralta does not control this case?eralta concluded that assessing a damages

award against the defendant dentist whilca State ultimately wuld pay through its

indemnification duty, on the basof the State’s wrongdoing (failure to provide adequate

medical resources for its prisons), would b&damount to awarding damages against the

State for its wrongful conduct, something the Eleventh Amendfeebids. Such an

award would constitute “an end run arouhd Eleventh Amendment by subjecting the

state to precisely the kind of economic pressagainst which the amendment protects.
Id.
This case is different. Plaintiff seelamages for violatiowf his constitutional

right to be free from cruel anghusual punishment, not fopdiation of evidence. He

asks the Court to impute ADs loss of evidencéo Defendants in order to remedy the

loss of evidence through appropriate trial samsi He does not ask the Court, as did the

plaintiff in Peralta to impute to Defendants any wrongful actions by the State that

contributed to or caused the constitutional tiola Thus, this is not a case where the

requested imputation would effectively edisib the State’s violation of Plaintiff's
constitutional rights and subject it to an asvaf damages for thatiolation — a tactic

which constituted the “end run aroutitt Eleventh Amendment” iReralta

Plaintiff provides other valid distinctiondde notes that the state action at issue

=

Peraltawas a “policy or practice” of Californiand that such policies and practices 3

protected from suit by the Elemth Amendment. Doc. 23& 10. He argues that thg

D

spoliation here is not a policor practice of Arizona andccordingly “does not subjec]

Arizona to ‘the kind of economic pressuagainst which the [Eleventh Amendment]
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protects.” Id. (QuotingPeralta, 744 F.3d at 1084)Plaintiff argues that if Littleton were
a party to this action th&leventh Amendment would h@revent the imposition of
spoliation sanctions based on his destauctof evidence, andhat the amendment

accordingly should not “act as a bar to impaathere[.]” Doc. 235 at0 n.5. Plaintiff

further notes thaPeralta discussed the availability afther remedies, specifically the

availability of injunctive reli§ and argues that in this easie has no other availabl
remedy. Id. (citing Peralta, 744 F.3d at 1083). For these and the reasons discu
above, the Court concludes thaeralta does not bar the spation relief sought by
Plaintiff.

The authority cited by the parties l@rgely unhelpful in determining whethe
spoliation may be imputed to Defendantsdeed, the Court has had difficulty finding
any authority squarely congidng whether spoliation of @lence may be imputed to &
defendant who did not participate time spoliation. The court Mictor Stanley linoted
that an act of spoliation by agent is attributable to th@incipal. 269 F.R.D. at 515
n.23. But there is no allegation here thay evidence was destroyed by an agent
Defendants. IiGurvey v. Fixzit Nat'l Install Servs., IncCiv. No. 06-1799(DRD), 2011
WL 550628, at *5 (D.N.J. Fel8, 2011), the court observdigiat “spoliation inferences
are only appropriately entered against theypidwat actually destroyed the evidence,” af
that “it would serve no sensible purposetmish innocent co-dafieants so severely fof
the malfeasance of othersGurveyis distinguishable, howewebecause the court foung
that the plaintiffs had provided revidence that any spation occurred.ld. Moreover,
Gurveydid not involve the sort of relationghbetween the defendant and the spolia
that exists in this case.

The Sixth Circuit has affirmed a districburt’s denial of spoliation sanctions in
case that is factually similar to Plaintiff's. Wdkins v. Wolever692 F.3d 499 (6th
Cir. 2012), the plaintiff, a Midlgan state prisoner, alleged that he was assaulted |
correctional officer, Wolever, who “yank[ed]shhands through a slot in the cell doq

before removing his handcuffs.1d. at 501. Surveillance footage of the incident w
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lost, likely because it was storedh a computer that automatically deleted footage a
ten days. Id. at 502. The district court conded that Adkins was not entitled tq
spoliation sanctions because “the pres#omaof the evidence ‘was entirely beyon
Officer Wolever’'s control.” Id. at 504. The Sixth Circu#ffirmed, noting that it owed

substantial deference to the professional qoeligt of prison administrators, and that

holding “that all defendants in situationsdikVolever's must take affirmative steps to

ensure that their employing prison contisue maintain eviderdry records for every
incident with a prisoner would impose added burden on prison employeek]” at 506.
The court also noted that “incidences ragsspoliation questions” should be considers
“on a case-by-case basis,” and that the detextioim of whether samions are appropriate,
“rests within the broad discretion of the district courtsl”

Although the facts of the assaulttims case are similar to those Aalkins the
facts surrounding the spoliation e¥idence are notThe video in this case was deletsg
by an ADC staff member who knew that a swmeng officer viewed the incident ag
professional misconduct. Further, tAdkinscourt did not address whether the prisc
itself had any duty to preseregidence or to int&ene in the ogration of their computer
system, and it is unclear whether argumemigarding those issues were presents
Adkinsis therefore unhelpful in resolvingahssue of imputation in this case.

For the same reasons that the Couuntbthat ADC had a dutto preserve the
evidence lost in this case, the Court finds that there is strong reason to impu
spoliation of ADC to Defendants to ensure tfatness is done at trial. But the Cou
need not go that far to rdse this motion. As will beexplained below, the Court doe
not find that Plaintiff has made the shogirequired for case-dispositive sanctions. T
Court instead concludes that ADC’s breawhduty and loss okvidence sbuld be
explained to the jury, that the jury shouldd®wed to infer that t lost evidence would
have favored PlainfiE position, and that Defenden should be precluded from
presenting a substitute video they createdhow why the lostideo wouldnot have

contained meaningful information. Although these stepl result in ADC’s spoliation
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having some negativeonsequences for Defendants atltriawill not impute spoliation
to them — no suggestion will beade to the jury that Dafdants themselves are in any
way responsible for the loss of evidence.
C. Relevance and Prejudice.
Defendants argue that the spoliated evidesa# “dubious relevance,” and asseyt
that “the Court should recognize thataltnesses are available for testimony and cross-
examination at trial, as is the critical ssaof information reports, supplements, the C|U
complaint, SSU Memorandum, and Petit's medieabrds.” Doc. 232 at 18. Defendants
further argue that the video would be doative of Plaintiff's testimony, and that the
PACE reports would also be duplicative of other evidende.The Court does not agree.

The video recorded the meevents that Plaintifclaims constituted excessivg

AY”4

force and that Morrow found sufficiently trouig to report to herwgperiors. The Court
and Plaintiff can take no comfort in Defentimssertion that defense witnesses, who
will favor the defense position, caestify about these events at trial. Nor is it sufficignt

to say that Plaintiff, a convicted felon bgiheld in high securitycan testify against

v

uniformed prison guards atidt. The video camera was objective witness that bor¢
neither the potential pro-defense leaningsthed defense witnesses nor the credibility
problems of Plaintiff. Without question,atobjective evidence was highly relevant 1o
the claims at issue in this caske addition, as other courts have explainedirtually the
same circumstance: “Despite the limited viegvengle of the videotape . .. it is likely
that it did still capture at least some o€ thltercation (whether sights or sounds) and
could have potentially assisted the jury uonderstand the tenor of the event and |to
evaluate the credibility of & witnesses who are providingpnflicting descriptions.”
LaJocies 2011 WL 1630331, at *2. “The obviousherent value of the video recording
Is that it would have llbwed the jury, the aiber of the facts, tsee the actual events
unfold and make its own collective assessmertbaghether the foe used . . . was or

was not reasonable under the circumstanc®eschel 664 F. Supp. 2d at 1145. “Thg

137

jury would not be forced to kgon the conclusions drawn ltlge various witnesses as tp
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the reasonableness of the force used. Rdtigejury would have éen able to form its
own conclusions — unfiltered bydlperceptions or séments of the vaous witnesses.”
Id.

The PACE report and the medical photgiravere also plainly relevant. The)
were contemporaneous records;orded without the influences of a federal court laws
and the risks of trial. Thewyould have provided valuablefarmation about the extent of
Plaintiff's injuries and Morrow’s fresh percepti of Smith’s conductThe fact that other
evidence about the incident available does not diminish the relevance of the miss
evidence. Plaintiff clearly has been prepad by the loss of important evidence.

D. Culpability.

Various Ninth Circuit cases have notedttlsanctions may bienposed “not only
for bad faith,but also for willfulness or fatiby the offending party.”Unigard Sec. Ins.
Co. v. Lakewood Eng’'g & Mfg. C®82 F.2d 363, 368 n(®th Cir. 1992) (citingHalaco
Eng’g Co. v. Costle843 F.2d 376, 380 (9th Cir. 1988))'he Court is not persuaded
however, that this authority auld support a dismissal ofaiins or a directed verdict
without a finding of culpaibity approaching bad faith.

The concepts of willfulness and faate imprecise. Willfulness could includg
virtually any intentional act, such as atlop of an email management system th

deletes stored emails after 30 days, evehefintentional actiomvas not taken with an

intent to destroy relevant information. Rais also broad, including mere negligence.

Ninth Circuit cases cited bthe parties and founby the Court have not imposed cas
terminating sanctions for negligence-level actions.

In Leon the Court of Appeals affirmed a dismissal sanctidreon cited the
“willfulness, fault, or bad faith” standard, 46.3d at 958, butfirmed the dismissal
based on the litigant’s “bad faith,” a fackdending the Ninth Circuit found not clearly
erroneousid. at 959. Specifically, the trial court@rcourt of appeals both found that th
plaintiff willfully deleted information and #n ran a program to scrub his computel

memory, after he knew thateahnformation was relevant iongoing litigation with his
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former employer. Id. at 958-59 (noting tt the plaintiff's “celetion and ‘wiping’
of 2,200 files, acts that wetiadisputably intentional, aounted to willful spoliation of
relevant evidence”).

In Anheuser-Buscha case upon whicheonrelied, the Ninth Circuit affirmed a
dismissal sanction where the party had atpaly and willfully lied that relevant

documents were destroyed in a fire, wherfaict she knew they had survived the fir

1%

The case quoted the “willfulness, fault, or faih” standard, but the Ninth Circuit noted
that the sanctioned party “had willfully andbad faith violated the rules of discovery by
withholding the documents from Anheuser and hgpeatedly violated [the trial court’s
order].” Anheuser-Buscgl69 F.3d at 348.

In Halaco Engineeringthe Ninth Circuit again citethe “willfulness, fault, or bad

faith” standard, but reversed the districiuct’s dismissal of an EPA counterclaim fa

=

misleading and incomplete biation disclosures. Althougthe Ninth Circuit did not
dispute that the EPA had improperly faileddieclose portions of an investigative report
and had used improper accusgttainguage in another public document, it held that
“[t]he fault at issue was indiicient to support a dismissal.843 F.2d at 380-81. The
Court noted that “[d]ismissal under @awt’'s inherent powers is justified iextreme
circumstancesin response tabusive litigation practicesand to insure the orderly
administration of justice and the integrity of the court’s ordersl” at 380 (emphasis

added; citations omitted).

—+

Finally, the Supreme Court’'s leading da#on on a trial court's use of inheren

power to impose sanction§hambers v. NASCO, In&01 U.S. 32 (1991), speaks i

-

terms of bad faith. The Supreme Court held ¢hdistrict court can assess attorney’s fees
as a sanction when a party has “actedbad faith, vexatiously, wantonly, or for
oppressive reasons.”ld. at 45-46 (quotation marks and citations omittesBe also
Roadway Exp., Inc. v. Piped47 U.S. 752, 765-66 (198@attorneys’ fees may be

imposed as sanctions under couirtlserent power for “bad faith.

® In Unigard, the Ninth Circuit addresse@hambersand Roadway Expresand
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These cases persuade the Court thag-tsrsninating sanctions require condu
akin to bad faith. AsHalaco demonstrates, lesser fornaé wrongful conduct are
insufficient to support dismissal or a diredtverdict. Thus, although the cases spe
broadly of “willfulness, fault, or bad faith,” the Court concludes that negligence
intentional-but-innocent conduct normaiil not justify case-ending ordefs.

There is no question in this case thhé video was intdionally deleted at
Littleton’s direction. It is unclear exactly when the video was deleted, but Little
testified that he met with DepuWarden Curran approximatelthree to five days after”
the incident (Doc. 219-4 at 21) and had ordered that the video be deleted before hg
with Curran {d. at 26). It is also unclear whaittleton knew about Plaintiff's allegations
of assault at the time the video was deleted. McClellan received Plaintiffs’ grievan
the evening after the incidentcurred, but there is no ewdce that Littleton was told
about it. Further, Littleton testified that m@as told by Navarette that the issue betwe
Plaintiff and Smith had been resolveflead. at 17.

observed that “[tf]he bad-faith requirement .. is very likely limited to the context of
sanctions in the form of cost- and fee-shiftin@82 F.2d at 368 r2. The Ninth Circuit

then went on to apply the “wiliiness, fault, or bad faith” standard discussed abte.
The Court cannotanclude from théJnigard footnote, however, thahe high standard of
bad faith would be required for an awardattiorneys’ fees, but mdor the more severe
sanctions of dismissal, directed verdict,aoiverse inference instructions. As explain
in the next footnote in this order, the Court vidwrggard as an example of a unique lin

8f Product liability cases where loss of thkegedly defective product eliminates the
efe

ndant’s ability to mount a meaningful defense.

* The Ninth Circuit faced a unique situation Wmigard, where the plaintiff

insurance company sudte manufacturer of a space hedbet allegedly had caused thﬁ

insured boat to catch fire. Beéothe lawsuit was filed, batfter its experts had examine
the space heater and the boat, the plaintifbaently destroyed the space heater and g
the boat for salvage, depimg the defendant of any opponity to examine this key
evidence. As a result, the district courtg@uded the plaintiff from presenting testimon
from its experts and, because the plaintdtild not prove its claim without its experts
entered summary judgment for the defenddrite Ninth Circuit affimed, noting that the
plaintiff's actions “precluded.akewood from any opportunitio inspectthe evidence”
and “rendered unreliable virtually all of éhevidence that a finder of fact coul
potentially consider.” 982 F.2dt 369. In the Court’'s viewJnigard falls within a
unique line of cases wreera party has destroyed the vésm at issue in the lawsuit
Those cases generally dismiss the party’srclar defense because loss of the critig
item effectively deprives the opponent o emganln ful opportunityo litigate the case.
See, e.g.Silvestri v. Genal Motors Corf, 71 F.3d 583 # Cir. 2001);Flu_9/ V.
Daimler Chrysler Corp.427 F.3d 939 f(1 th Cir. 2005). this case, th lost evidence
was important, but not the actuaiject of the litigation as ibnigard.
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On the other hand, the evolution bittleton’s testimony about the video i$
concerning. Defendants filed a declaratgnLittieton on February, 2013 in response
to Plaintiff’'s original motion for sanctionsDoc. 130-1. The declaration says nothing
about Littleton watching the videmr ordering its deletion. lhis subsequerdeposition,
Littleton testified that he remembered — ab@uimonth and a half” before the depositign
— that he had in faawvatched the video.SeeDoc. 219-4 at 34.Littleton now recalls
specific details of what the video showed/hile it is possible that Littleton had a sudden
resurgence of memory,shtestimony is at least suspigg® The suspicion is compounded
by the fact that the PACE pert Littleton orderedMorrow to write abouthe incident is

also missing, as is thghoto of Plantiff's hand.

This suspicion notwithstanding, Plaffithas not shown that the video, PAC
report, photo, and other possible documevese deliberately destroyed for the purpose
of making them unavailable in this lawsuiAnd Defendants do provide at least some
explanation for why they were not retained.

Considering the evidence as a whole @ourt cannot conclude that Defendants
acted in bad faith. The Court can comdu however, that ADC breached a duty fo
preserve important evidence. ADC clgaHad reason to believe the evidence was
relevant to likely litigation. Morrow’s reacn to the incident strggly suggested that
something improper had occurratiPlaintiff's cell door. The same day, a nurse visited
Plaintiff and found injuries. That night, dhtiff wrote a letter oicomplaint to an ADC
supervisor. In light of these facts, theutt concludes that intéional deletion of the
video and failure to preserveetl? ACE report and the photo Plaintiff’s injuries were at
least grossly negligent.

E. Sanctions.

Although Rule 37 does noppear to be implicated itnis case because there was
no violation of a court ordesr other discovery rule, the Gad concludes that sanctiong
are warranted under the Court’s inherenives. The Court must “exercise caution |n

invoking its inheent power[.]” Chambers501 U.S. at 50. Thed@rt is also mindful of
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two of the five factors the Nth Circuit has instructed th@ourt to consider: the publig
policy favoring disposion of cases on their merits and the availability of less dra
sanctions. Leon 464 F.3d at 958ee also Halaco843 F.2d at 381 The district court
must, before dismissing an action undey ibherent powers, consider less dras
sanctions.”).

The Court is not convinced that Plaintiffsquested sanctioniastructing the jury
that Defendants used excessfeece which injured Plaintif is appropriate. Such 4
sanction would direct judgmenh favor of Plaintiff. Although the circumstances

surrounding the destruction efiidence are suspicious, Plaintiff has not presented ¢

evidence of bad faith. The ihth Circuit’s instruction taadopt a resolution that favors

disposition of this case on the g, and that is the least anes sanction needed to cur

the prejudice caused by ADC's loss of the evadgempersuade the Court that it should not

impose a case-dispositive sanctfon.

Instead, the Court will allow the pms to present evidence and argume
concerning the lost evidence awil instruct the jury that ADC had a duty to presery
evidence, ADC did not preserttee evidence, and éhjurors may, but are not required t(
infer that the lost evidence wil have been favorable toaiitiff. The Ninth Circuit has
authorized adverse inference instructiomBere the spoliator &=d wrongly, which
requires notice that the destroyed evimkewas relevant to likely litigationrSee Akiona v.
United States938 F.2d 158, 161 (9@@ir. 1991) (adverse infenee instruction warranted
for destruction of documents “if it was wrongdo so, and that requires, at a minimur
some notice that the documents are potentialgvant). The Ninth Circuit has affirmeg
the denial of such instructions where the@wiof the alleged spator “did not evidence

bad faith, was not intentional, and reflectedly inadvertence that at most wa

_®The Court would reach this conclusioreavif case-terminating sanctions we
available for conduct lessevere than bad faith. Decisions affirming case-end
sanctions have involved more culpalglenduct than has been shown hefgee, e.g.
Leon 464 F.3d at 958Anheuser-Busch69 F.3d at 348. Thu®ven if something less
than bad faith could support dispositive sanctions, the Court, Halato would find
Defendants’ conduct insufficient for gusanctions. 843 F.2d at 380-81.
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negligence.” Med. Lab. Mgmt. Consultasitv. Am. Broad. Cos., Inc306 F.3d 806, 824
(9th Cir. 2002). ADC's actions destroying the video recard) were not inadvertent o
merely negligent. As notieabove, the Court finds tha&8DC was at least grossly
negligent, that prejudice resulted, and tiet circumstances surrounding the destructi
are suspiciou8.

The Court will also preade Defendants from presentitige videos they created
after-the-fact to suggest thatetlost video would not have etained helpful information.
Permitting the display of such videos whep #rctual video was neoetained would, in
the Court’s view, be very unfair.

These sanctions will restore, as muctpassible, the accurpof the fact-finding

process and relieve the disantage imposed on Plaintfff.

® The Court does not mean by this holditmy suggest that adverse infereng

instructions — which rightly are viewed agrious sanctions should be too readily

imposed. The Court notes that the Adws@€ommittee on the Federal Rules of Civl

Procedure, of which the undersigned ig tturrent chair, has proposed that adve
inference instructions be all@d for the loss of electronicalltored information (“ESI”)

only when the party that loshe information acted with éhintent to deprive another

arty of the information’s use in the litigation.See www.uscourts.gov/uscourts

ulesAndPolicies/rules/civilrules redline.pdf at 36-47. The reasons for this
recommendation can be found in the Asbry Committee Note to the propose
amendment.ld. Although this case concerns deletiof a digital video file, it does not
concern ESI in the sense adebed in the proposed amendinavhich is concerned more
with the operation of modern ESI systear®l the ease with whcinformation can be
added to and lost by such systems.

’ Defendants argue that the Courtymaot impose sanctions because currd
Rule 37(e% provides that “a court may nmf)ose sanctions . . . on a party falllnghi
provide electronically stored information lost as a result ef tbutine, good-fait
operation of an electronic information systentéd. R. Civ. P. 38). This rule, which
refers to operations that @o “without the operator’s spdid direction or awareness,’
Fed. R. Civ. P. 37, advisory comm. noteqa)g has no bearing herdhe video was not
“lost as a result of the rout) good-faith operation of alectronic information system”
— it was deliberately deleted. Furthermoresreif ADC had an ES$ystem that deleted
the video, once a party is aware of readiy anticipated litigation it has a duty t
intervene in the ogration of such a system to peex the loss of potentially relevan
evidence.ld. f‘Wherj a party is under a duty to preserve information because of per
or reasonably anticipated litigation, intention in the routine operation of a
information system is one aspeof what is often called ‘&tigation hold.™). There has
been no allegation thahe other missing evidence wastl@ue to the operation of af
electronic information system. All indicatioase that the PACE report and photograp

were physical copies rather than electroriRuile 37(e) therefore does not apply to them.
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IT IS ORDERED that Plaintiff's renewed motion for sanctions (Doc. 219)
granted in part and denied in part as set forth above.
Dated this 9th dagf September, 2014.

Nalb Gttt

David G. Campbell
United States District Judge
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