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IN THE UNITED STAT ES DISTRICT COURT
DISTRICT OF ARIZONA

Richard Woods, a single man,
Plaintiff,
V.

CITY OF SCOTTSDALE, a municipal
corporation; OFFICER KEITH ENGLISH,
official and individual capacity; JANE DOE

ENGLISH, marital community, OFFICER J.

SEMORA, official andndividual capacity,
JOHN DOE SEMORA, marital community;
JESSIE LEE JAMES, official & individual
capacity; JANE DOE JAMES, marital
community; JOHN DOES 1-10; JANE
DOES 1-10, ARIZONA DEPARTMENT
OF MOTOR VEHICLES; and ARIZONA
DEPARTMENT OFTRANSPORTATION,

Defendants.

Pending before the Court are Defendarity of Scottsdale, Officer Keith

No. CV-11-2488-PHX-JAT

ORDER

Doc. 29

U

English, Officer Janice Semora, Jane Doglish, and John Doe Semora (collectively

“City Defendants”) Motion tdismiss (Doc. 15) and Defends’ Jessie Lee James and

Jane Doe James (collectively “State Defendahigdtion to Dismiss (Doc. 20).

! Defendants ARIZONA DEPT. OF MODR VEHICLES (“DMV”) and ARIZONA

DEPT. OF TRANSPORTATION (“DOT”) wereoluntarily dismissed from the claim py

Plaintiff. (Doc. 21).
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Plaintiff, Richard Woodsis representing himsefiro seand has filed a Respon

to City Defendants’ Motion td®ismiss (Doc. 27) and a Response to State Defendants’

Motion to Dismiss (Doc. 24).City Defendants have filed a Reply (Doc. 28) and State

Defendants have filed a Reply (Doc. 25).
l. BACKGROUND
On December 17, 2010, Plaintiff was driyihis car in Scottsdale, Arizona, wh

he was stopped by Defendant Officer Keith Esig(“Officer English”) of the Scottsdal

-

Police Department. (Doc. 15 at 1). ©#r English stopped Plaintiffs car because

Officer English ran a Motor Vehicle Departrmie(*MVD") check of Plaintiff's license

plate as he was driving behind Plaintificathe MVD return indicated that the so

registered owner of the car had an indefinitdycelled driver’s liense and identificatio
card. (d.)
After stopping Plaintiff on the side of tis&reet, Officer English asked Plaintiff f

his driver's license, registration, and insurancdd. &t 2). Plaintiff handed Officgr

English the registration for thear, proof of insurance, and a “Mexican driver’s licens

(Id.) Officer English asked Pldiff if he knew that the driver’s license on file with t
MVD under his name was expired. (Doc. 15417). Plaintiff toldOfficer English his
driver’s license was not expiredld() Officer English then askePlaintiff if he was thg
“Richard Woods” that the cavas registered to and Plaintiff admitted that he was) (

Officer English went back to his canchused the MVD compet system to chec
the image of the registered ownetd. Officer English confirmed the registered ow
was the man in the car that @#r English had pulled overld() At that point, Officer
Jan Semora (“Officer Semoradj the Scottsdale Police Depaknt arrived at the scene
function as a backup officerld() Officer English returned tBlaintiff's car and arreste
Plaintiff for driving with a cancelled licensender Arizona Revise8tatute (“A.R.S.”) §
28-3151(A) (no valid driver’s license) and ASR.§ 28-3473(A) (dring with a cancelleq
license). [d.)

Following Plaintiff's arrest, Plaintiff'scar was impounded puant to A.R.S. §
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28-3511. [d.) During an inventory oPlaintiff's carsubsequent to impoundment Office

English and Semora founmarijuana and drug parag@malia in the car. Id. at 7, 8).
Other property that was impoded with Plaintiff's car inclded a laptop computerld( at
2).

On July 27, 2011, in the Scottsdale Mupal Court, Plaintiff was found guilty g
driving on a cancelled licensa violation of A.R.S. § 28473(A) and not guilty o
driving without a valid drivericense under A.R.S. § 28-3151(A). (Doc. 15-1 at
Later that day, Plaintiff appealed the conwatito the Maricopa County Superior Cot
(Id.) On January 3, 2012, thdaricopa County Superio€ourt affirmed Plaintiff's
conviction for driving with a aacelled driver’s license. Id. at 21). Plaintiff did no
appeal his conviction any further. (Doc. 15 at 3).

While Plaintiff's appeal was pending bedahe Maricopa Couy Superior Court
Plaintiff filed a Complaint with this Court obecember 16, 2011. (Doc. 1). The C
Defendants filed their Motion to Dismiss diay 7, 2012. (DBc. 15). The Stat
Defendants filed their Motion tDismiss on July 5, 2012. (Do20).

Il. DISCUSSION

In the Complaint, Plaintiff alleges vl claims againsthe City and Stats

Defendants. (Doc. 1). Plaintiff appearsitgoke 42 U.S.C. § 188 (“§ 1983") as the

general basis for all of his claims. (Docatl2 § 7). Section B3 is not a source ¢
substantive rights on its owrGraham v. Connqr490 U.S. 386, 393-394 (1989). Sect
1983 “merely provides ‘a method for vinditey federal rights elsewhere conferredid.

at 394 (quotindBaker v. McCollan443 U.S. 137, 144. 3 (1979)). “To make out a cauy
of action under sectiot983, plaintiffs must plead thdl) the defendas acting unde
color of state law (2) depriveplaintiffs of rights securetly the Constitution or feder;
statutes.” Gibson v. United State3g81 F.2d 1334, 1338 (9th Cir. 1986) (citiBqith v.
Cremins 308 F.2d 187, 190 (9th Cir. 1962)). “The first inquiry in any 8§ 1983 suit” i
isolate the precise constitutional violatiortwwhich [the defendant] is chargedBaker,

443 U.S. at 140.
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In their Motions to Disnss, the City and State Bdants have both moved
dismiss Plaintiff's claims against them unéiederal Rule of CiviProcedure 12(b)(6), fg
failure to state claimspon which relief can be granted. d® 15 at 3); (Doc. 20 at 5).

The Court may dismiss a complaint foildee to state a claim under Federal R
of Civil Procedure 12(b)(6) for two reasons: 1) lack of a cognizable legal theory
insufficient facts alleged under a cognizable legal thedwlistreri v. Pacifica Police
Dep’t, 901 F.2d 696, 699 (® Cir. 1990) (citingRobertson v. DeaWitter Reynolds, In¢
749 F.2d 530, 5334 (9th Cir. 1984)).

To survive a 12(b)(6) motiofor failure to state a clai, a complaint must mes
the requirements of Federal Rule of CitAitocedure 8(a)(2). Rule 8(a)(2) require
“short and plain statement ofelctlaim showing that the pleadiesrentitled to relief,” sg
that the defendant has “fair notice of what th . claim is and ¢hgrounds upon which
rests.” Bell Atlantic Corp. v. Twomb]y550 U.S. 544, 555 (2007)(quotir@onley v.
Gibson 355 U.S. 41, 47 (1957)).

Although a complaint attaekl for failure to state elaim does not need details
factual allegations, the pleader’s obligatitm provide the grounds for relief requir
“more than labels and conclusions, and a foaneulecitation of the elements of a cause
action will not do.” Twombly 550 U.S. at 555 rfternal citations omitted). The facty
allegations of the complaint musé sufficient to raise a right relief alove a speculativ

level. Id. Rule 8(a)(2) “requires a ‘showingrather than a blanket assertion,

entitlement to relief. Whout some factual allegation inglcomplaint, it ishard to see

how a claimant could satisfy the requiremehtproviding not only ‘fair notice’ of the

nature of the claim, but alsorgunds’ on which the claim restsId. (citing 5 C. Wright
& A. Miller, Federal Practice and Proage 81202, pp. 94-98d ed. 2004)).

Rule 8's pleading standard demamndsre than “an unadoed, the defendan
unlawfully-harmed-me accusation.Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (citin
Twombly 550 U.S. at 555). A complaint thaters nothing more than naked asserti

will not suffice. Tosurvive a motion to dmiss, a complaint nsti contain sufficien
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factual matter, which, if accepted as true,estat claim to relief thas “plausible on its

face.” Igbal, 556 U.S. at 678. Facial plausibiligxists if the pleader pleads factl

hal

content that allows the coud draw the reasonable inferenthat the defendant is liable

for the misconduct allegedd. Plausibility does not equgbrobability,” but plausibility
requires more than a shgewssibility that a defedant acted unlawfully.ld. “Where a
complaint pleads facts that areerely consistent’ with a dendant’s liability, it ‘stopg
short of the line between possibility apl&usibility of entitlement to relief.”1d. (citing
Twombly 550 U.S. at 557).

In deciding a motion to dismiss underl&ud.2(b)(6), a court must construe the

facts alleged in the complaim the light most favorable tthe drafter of the complair

and the court must accept all well-pleaded factual allegations as 8ee. Shwarz V.

United States234 F.3d 428, 435 (9th €Ci2000). Nonethelesspurts do not have t
accept as true a legal conclusimyuched as a factual allegatioRapasan v. Allain478
U.S. 265, 286 (1986).

A. Count 1

In Count One, Plaintiff makes a fedé claim under 8 1983 against Officeg
English and Semora. (Doc. 1 at 3-4). Ri#i also makes a state law claim allegi
Officers English and Semora violated RAS. § 28-3511 by invalidly impoundin
Plaintiff's car. (d.)

1. 8§ 1983 Claim in Count 1

a. Plaintiff’'s § 1983 Claim Fails to Pled a Cognizable Legal
Theory

Plaintiff claims Officers English an&emora, acting under color of state Ig
“deprived [Plaintiff] of hisConstitutionally protected right due process of law.”ld. at
4 9 21). Plaintiff has fulfilledhis first requirement for a 983 claim by alleging Officer
English and Semora were actimgder color of state law.Id.)

The Court must now determine if Plafhitias alleged a “cognizable legal theo

and enough “factual matter” to show Officétaglish and Semora lgusibly” deprived
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Plaintiff of his Constitutional rightsBalistreri, 901 F.2d at 699gbal, 556 U.S. at 678.

“The first inquiry in any 8 1983 suit” is “tsolate the precise cattsitional violation with

which [the defendant] is chargedBaker, 443 U.S. at 140. Plaiff's claim invokes only

his “right to due process of law.” (Doc. 14f] 21). This is a bad allegation and could

invoke any number of constituhal violations, nonef which Plaintif has identified to
enable the Court to isolate the precieagtitutional violation Plaintiff alleges.

First, there are two places in therSbtution where people’s rights are protec
by due process of law—the Hiftand Fourteenth Amendmentdf Plaintiff's claim is
based on the Fifth Amendment it automaticd#lis. The due process protection of
Fifth Amendment is inapplicable in 8 198&ims because it protects people from
federal government and those acting untedteral law from depriving a person

property without due process of law; wh&1983 claims vindicate people from thc

ted

the
the
of

)Se

acting under color of state lanCompareU.S. CONST. amend. V (“No person shall .. .

be deprived of life, liberty, or pperty, without due process of lawWyjth U.S. CONST,
amend. X1V, 8 1 (“nor shall any state degriany person of life, liberty, or properi
without due process of law”).

This leaves the Court texamine the Due ProcessaGse of the Fourteen
Amendment to establish a basw Plaintiff's claim. If Plantiff's intent in Count One
was to invoke the Fourteenth Amendmentdi@m also fails for being too vague. T
Due Process Clause of the Fourteenth Amendimsdnequently invoked in § 1983 clain
because it protects people’s rights from Stateigmon in multiple ways. On its face, t
Fourteenth Amendment provides that no “Statedll “deprive any person of life, libert
or property, without due process of law.” UGDONST. amend. XIV, 8 1. The Fourteef

Amendment Due Process Clause, howevers duoere than protect people from be

deprived of property by th&tate without due process ofa “[Clertain fundamental

rights, safeguarded by the first eight atients against federal action, [are] &
safeguarded against state action by the piweess of law clause of the Fourtee

Amendment.” Gideon v. Wainwright372 U.S. 335, 343 (1963) (quotirigrosjean v.
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American Press Cp 297 U.S. 233, 243-244 (1936))Among the fundamental righ
safeguarded by the first eight amendmeams subsequently safeguarded against

action by the Fourteenth Amendment ihe't Fourth Amendmaeis prohibition of

unreasonable searches and seizurtss.at 342 (citing/Volf v. Coloradp338 U.S. 25, 27t

28 (1949)). As a result, Plaintiff's allegatioimsCount One claimin@fficers English anc
Semora “deprived [Plaintiff] of his Constitutidhaprotected right talue process of law
posits multiple theories for refi¢hat Plaintiff leaves Defendés and the Court to choo
for him. The Court finds this @&s not meet the standard setTiwombly or Igbal.
Twombly 550 U.S. at 555 (The def@éant must have “fair notice of what the . . . clain
and the grounds upamhich it rests.”);lgbal, 556 U.S. at 678 (Ruk&'s pleading standar

demands more than “an unadorned, the radat-unlawfully-harmed-me accusation)”).

While the United States Sugme Court has instructed federal courts to liber
construe the “inartful pleading” gdro selitigants, Boag v. MacDougall454 U.S. 364

365 (1982), it is not enough to simply ment@rctlause in the Constitution. “To state

federal claim,t is not enough to invoka constitutional provisiomr to come up with 3
catalogue of federal statutedlegedly implicated. Raé#hn, as the Supreme Court h
repeatedly admonished is necessary to state aaich that is substantial.”Noatak v.
Hoffman 896 F.2d 1157, 1166 (9tir. 1990) (emphasis added) (Kozinski, J. dissent
(majority opinion rev'd B1 U.S. 775 (1991)ee also Twombl¥p50 U.S. at 555 n. 3ee
also Buntrock v. SE@47 F.3d 995, 997 (74@ir. 2003) (noting that “a frivolous suit do
not engage the jurisdiction of the district courCyrowley Cutlery Co. v. U.S849 F.2d
273, 276-78 (7th Cir. 1988) (same).

The Court notes this standard does require Plaintiff to be a scholar

Constitutional law to have validly stated this claim. Indeed, Plaintiff displayeg

understanding of the Constituticand how to state claimsnder § 1983 by citing the

specific amendments that applytis claims in Counts Twd,hree, Four, and Five. (Do
1 at 4-6). Further, Plaintiff expressly invoked the Due Process Clause of the Fou

Amendment in both Counts Three and Fivéd.)( Why Plaintiff failed to articulate hi
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claim in Count One is unknown. “Dismissan be based on the lack of a cognizg

legal theory.” Balistreri, 901 F.2d at 699.

b. Plaintiff's § 1983 Claim Fals as a Fourth Amendment
Claim

Even if the Court were ttiberally construe CounDne and determine Plaintiff

expressed a violation of his Fourth Amendieghts secured by the Due Process Clg
of the Fourteenth Amendment, Plaintiff's claim would still failPlaintiff claims that

Officers English and Semora violated hisnGtitutional rights by impounding his vehig

as a result of the traffic stop. (Doc. 1 a#)3- To survive a motion to dismiss Plaintiff

must allege enough facto show the impoundment was unconstitutional.
Plaintiff's car was impounded subsequnhis arrest for dving with a cancelleq
driver’'s license in violation of A.R.S. 8 33(A). (Doc. 15-1 a7, 29). Plaintiff was

convicted of driving with a carlled driver’s license by th8cottsdale Municipal Cour

(Id. at 19). Plaintiff's conviction was affirmexh appeal to the Maricopa County Supefi

Court. (d. at 21). Plaintiff's claim thathe impoundment w&a an unconstitutiong
violation of due process necessarily implies itivalidity of his arrst, conviction, and th
affirmation of his conviction by the appellateurt. “[W]hen a [plaintiff] seeks damag
in a 8 1983 suit, the districtourt must consider whether a judgment in favor of

plaintiff would necessarily imply the invalidityf his conviction or sentence; if it woul

the complaint must be dismissed unless thefithcan demonstrate #t the conviction of

sentence has already been invalidatetléck v. Humphrey512 U.S. 477, 487 (1994

Plaintiff has made no showing in this cabat the decisions oboth the Scottsdale

Municipal Court and the Maricopa County Sripe Court were invalidated. Therefor

the Court finds Plaintiff’'s 8983 claim for the unconstitutiohianpoundment of his car i

barred byHeck v. Humphrewntil his conviction is overturnedr otherwise invalidated.

Accordingly, the Court dismissesetlg 1983 claim in Count One.

? The Court notes that Plaintiff cited § 1988d the Fourth anddErteenth Amendmen
as the basis for “this action” in general on pag# the Complaint. (Doc.1at2 7).
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2. Arizona State Law Claim in Count 1

Plaintiff's Complaint makes a state lavaich in addition to tB § 1983 claim in

Count One. Plaintiff claims Officers Endlisind Semora unlawfully seized Plaintiff's ¢

in violation of A.R.S. 8§ 28-3511.1d. at 3). This claim, however, is barred by A.R.S

12-821.01, whihk requires a claimant toguride notice of claim t@a public entity or publi¢

employee within one hundred eighty (18@ys after the cause of action accruglaims
that do not comply with thistatute are barred and no actionyrba maintained. A.R.S.
12-821.01(A). Theaction for Plaintiff's claim accruedn December 17, 2010. Plaint
did not file his Complaint uri December 16, 2011. Accargly, Plaintiff's state law
claim is barred by Arizona law and the Codrismisses Plaintiff's state law claim
Count One.

B. Count 2

In Count Two, Plaintiff appears to kea 8§ 1983 claim against Defendants J
Does 1-10 and Jane Does 1-10. (Doc. 1 at 4&punt Two of the Quoplaint states in it

entirety,

23. Plaintiff also had a laptop computer which appears to
have had its contents downl@mbland searched. A computer
expert examined the laptopfter it was returned and
determined that it was missiagscrew on the harddrive [sic].

24. Plaintiffs [sic] computer vgasearched byobhn Does 1-10
and Jane Does 1-10 withoptobable cause under color of
State law, in violation of Platiff's constitutionally protected
right under the Fourth Amendntgiand right to privacy under
the Fourth and Ninth Amendments.

*AR.S. §12-821.01.

A. Persons who have claims against alipuntity or a publioemplogge shall fil
claims with the person or m®ns authorized to accept seevfor the pulbc entity or
public employee as set forth in the Arizonges of civil procedw within one hundrg
eighty days after the cause of action accriié claim shall contain facts sufficient
permit the public entity or puilb employee to understand thasis upon whig liability is
claimed. The claim shall also contain a spe@mount for which the claim can be set
and the facts supporting that amount. Angirol which is not filed within one hundr
erighty days after the cause of action acciedsarred and no actiomay be maintaine
thereon.

B. For purposes of this section, a ecao$ action accrues wein the damaged pa

ar
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realizes he or she has been damagedkana/s or reasonably should know the cause,

source, act, event, instrumentality or conditrdmch caused or contributed to the dam
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(Id. at 5 1 23-24).
Assuming, arguendo, that Plaintiff haet the requirements of a § 1983 clain

by pleading Defendants were acfiunder color of state lawnd violated rights protecte

d

by the Constitution—the Court finds Plaintiff $1dailed to allege enough facts to rajse

Count Two from the realm of possible to tlealm of plausible as required by the Uni
States Supreme Court igbal. Igbal, 556 U.S. at 678. “Whera complaint pleads fac
that are ‘merely consistent’ with a defendarigdility, it ‘stops short of the line betwesq
possibility and plausibility oentitlement to relief.” Id. (quoting Twombly 550 U.S. af
557).

The only factual allegations Plaintiff ikes in Count Two are in paragraph !
All Plaintiff alleges is that a computer expdetermined a screw was missing on the |
drive and his hard drive “appears” to havemeownloaded and seaed. (Doc. 1 at 4
23). Based on this factual allegation, Plfimhakes the conclusory statement that J
and Jane Does 1-10 unlawfulbearched his computerld(at 5 1 24). Even assumil
Plaintiff's two factual allegations are true-sarew was missing onérhard drive when

computer expert examined the computer ardctbmputer appears to have been sear

red
IS

2N

ched

because of this missing screw—these fadtse do not make it more than a sheer

possibility that Defendants actadlawfully. This is notenough to survive dismiss
under Rule 12(b)(6). Accordingly, the Cowgrants the City Defendants’ Motion
Dismiss Count Two.

C. Count 3

al

(o

In Count Three, Plaintiff@ears to make 8§ 1983 claims against Defendant City of

Scottsdale and Defendant Jessie Lee Janhésat(5).
1. Count 3 Claim Against Defadant City of Scottsdale
Plaintiff alleges that the City of Scattsle, as a municipal entity, is liable ung
the doctrine ofespondeat superidnecause it employs Officers English and Semoral
for its alleged failure to train, supervise, ascipline. (Doc. 1 &  25). Plaintiff does

not mention 8 1983 in Counthree, but construing the @mplaint in the light mos

ler

and
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favorable to Plaintiff, Plaintiff did invok § 1983 and the Fourth and Fourtegnth

Amendments on page two of te®mmplaint as the basis forhis action” in general. Iq.
at297).

Plaintiff's claim against #a City of Scottsda is based on the doctrine
respondeat superior It appears Plaintiff is basingishclaim on the alleged failure

adequately train, supervise, and discipli@fficers English and Semora. The Uni

of
(0]

ted

States Supreme Court has explicitly heldnianicipality cannot be held liable unden §

1983 on arespondeat superiotheory” “solely because lje municipality] employs ¢

tortfeasor.” Monell v. Dep’t of Soc. $es. of City of N.Y.436 U.S. 658691 (1978).
Therefore, simply because the City of Satdte employs Officers English and Semor

-

A it

cannot be held liable undeespondeat superior Municipalities, however, can be sued

under 8 1983 “for constitutional deprivations visited pursuant to governmental ‘cu

even though such a custom has not received formal apgroealgh the body’s official

decision making channels.ld. at 690-691;see alsoOviatt By & Through Waugh

Pearce 954 F.2d 1470, 1477 (9tGir. 1992) (“[O]nly deprivéions visited pursuant tp

municipal ‘custom’ or ‘policy’ . . lead to municipal liability.”) (quotingity of Okla. City
v. Tuttle 471 U.S. 808, 818 (1985)).

In order for the City of Scottsdale be liable under § 1988r its policies anc
customs, Plaintiff “must estébh: (1) that he possessedanstitutional right of which hg
was deprived; (2) that the municipality hadpolicy; (3) that this policy ‘amounts
deliberate indifference’ to the plaintiff's cditstional right; and (4) that the policy is tf

‘moving force behind the constitutional violation.’Oviatt, 954 F.2d at 1474 (quotirlg

City of Canton v. Harris489 U.S. 378, 389-91 (1989))The Court finds Plaintiff's
allegations in Count Three are wholly inadelgua meet these requirements and thereg
insufficient to meet the requirements ofdéeal Rule of Civil Procedure 8(a)(2)See
supraSection Il.

Plaintiff has not alleged a single fact agaithe City of Scottiale. Plaintiff has

merely made the condary statement that the City haspolicy of failing to adequatel

-11 -
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train, supervise, and discipline, its employee@Joc. 1 at 5  25).n addition to failing

to explain what constitutional right Plaintiflad that was deprived by the City’s polic¢y,

Plaintiff has not alleg® what the policy actually is, Banot explained how such a poli

amounts to deliberate indifference to Pldftgti constitutional rights, nor has Plainti

CY
iff

explained or alleged any facts to showvhihe policy was the moving force behind gny

constitutional violation.  Plaintiff merelycites a case where Officer English was

previously sued. Plaintiff does not say wbdticer English was sued for, whether Offiger

English was found guilty, or howhis relates to Officer Semora. Even if Plaintiff d

make these connections, Plaintiff has alleged no facts whatsabwet the officer’s

training or supervision, nor @8 Plaintiff specify in whatvay any such training was

deficient. The questions rad by Plaintiff's accusation @rwhether any such training

Officers English and Semoraceived was deficient, andf, so, whether the Defenda
supervisors were responsible for that deficienByaintiff has alleged no facts that woy
demonstrate either. ddisequently, Plaintiff @llegations against the City of Scottsdale
not meet the standard set lopal andTwombly See supré&ection Il. The Court gran
City Defendants’ Motion to Dismiss that{Z of Scottsdale from Count Three.
2. Count 3 Claim Against Defendant Jessie Lee James

In Count Three, Plaintiff appears to allege that Defendant Detective Jess
James (“James”) deprived Plaintiff of his riglguaranteed by tHeue Process Clause
the Fourteenth Amendment. (Doc. 1 at 5Plaintiff, however, does not make it cle
whether Count Three is against the Ana DMV and Arizona DOT for failure t

inadequately train, supervise, and disciplilames, or whether Count Three is age

* The parts of Count Three that apply tmas are 1 27-30. These allegations read:

27) Detective Jesse [sic] James had previowesyglved the issue af “cancelled license

on October 23, 2007. Yet, meglected his duty to make such correction to the Ari
Department of Motor Vehicles records.

28) Detective Jesse [sic] James had previosislted that the eveaice did not match
with DMV records.

29) Detective Jesse [sic] Jamasting under color of Stataw, deprived Mr. Woods (

his constitutionally protected right under thaiReenth Amendment tdue process of law

sic].
0) A public records request D2/22/10 to DMV shows that fdhe past 5 years “no pri
license information on record as of 12/22/10. [sic]

-12 -
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James himself. If Count Three is intendedmplicate the Arizona DMV and Arizon
DOT then the claim fails becau®se parties have alrealdgen voluntarily dismissed &
Plaintiff. (Doc. 21). If CounfThree is intended to implicate James in his official
individual capacity, Plaintiff has not arti@ied who James is guilty of inadequat
training, supervisingand disciplining.

Even if the Court were to try and construe Plaintiff’'s allegations to state a §
claim against James on their own, the claim watill fail. First, Plaintiff's claim agains
James is barred by the state statute of lioia. “State law governs the statute
limitations period for 8 1983 suits.’Douglas v. Noelle567 F.3d 11031109 (9th Cir.
2009) (citingSilva v. Crain 169 F.3d 608, 610 (9th Cit999)). “For actions brougk
pursuant to 42 U.S.C. § 1983, Federal coapgly the statute ofrhitations for persona
injury actions of the state iwhich the claim arises."Myers v. Ariz. Health Care Co
Containment Sys. (AHCCS)84 F. Supp. 1255, 1256 (D. Ariz. 199f'd sub nom
Myers v. Ariz. Health Care Cost Containment.5$81 F.3d 147 (9tiCir. 1997) (citing
Krug v. Imbording 896 F.2d 395, 396-97 (9th Cird®)). For personal injury actior
“[i]n Arizona, the apptable statute provides for a limiians period of two years from th
date the cause of action accruedd. (citing A.R.S. 8§ 12-542).“Although state law
determines the period of limitations, fedelalv determines when the cause of aci
arises.” Id. (citing Vaughan v. Grijalva 927 F.2d 476, 480 (9th Cir. 1991)). “Und
federal law, a cause of action generally acenwben a plaintiff ‘knows or has reason
know of the injury which ighe basis of the action.”d. (quotingBagley v. CMC Res
Estate Corp 923 F.2d 758, 760 (9th Cir. 199t&rt. denied, 502 U.S. 1091 (1992)).

It appears from the Compmhd that Plaintiff allegeslames neglected to updg
DMV records in October 2007(Doc. 1 at 5 § 27). Plaiff's claim was brought or
December 16, 2011, over fourays later. Plaintiff has alledeno facts showing that I
found out about James’ alleged neglect arngrlahus tolling the statute of limitation
Accordingly, the applicable twyear statute of limitations fmPlaintiff's § 1983 claim

against James.
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Even if Plaintiff's claim against James&s not barred by the statute of limitations,

Plaintiff has failed to allege sufficienadts to state a claim upon which relief can

granted. Plaintiff merely claims Jameseyipusly resoled the issue of a “cancelled

license” and James “neglected his duty to @iakcorrection to DMV reords. (Doc. 1 at
5 1 27). Plaintiff does not explain whdtis allegation means, much less how

establishes a violation of tHeourteenth Amendment. It isnclear whether Plaintiff i

(72

stating Plaintiff did not have a cancelleceinse and James erroneously entered into DMV

records that Plaintiff did. The Court notekintiff was convicted of having a cancelled

license by the municipal court and that demiswas upheld on appeallf Plaintiff is

stating his license was unconstitwally cancelled, Plaintiff is necessarily implying the

invalidity of his conviction. UndeHeck v. Humphrey‘the district court must consider

whether a judgment in favor of the plaintifould necessarily implyhe invalidity of his

conviction or sentence; if it wodl the complaint must be dismissed.” 512 U.S. at 487.

this is not what Plaintiff istating in his allegations againtames, Plaintiff must plead

factual content that allows the court to drdne@ reasonable inference that the defendant is

liable for the misconduct allegedqgbal, 556 U.S. at 678. Plaifitihas failed to do this in

Count Three against Jame#ccordingly, for the myriad reasons discussed the Court

dismisses Count Three against James for fatustate a claim upon which relief can|be

granted.

D. Count4

In Count Four, Plaini appears to make a 8§ 1983 claim against unngmed
defendants. (Doc. 1 at 6 31). Plaintiff makes a claim for intentional infliction pf

emotional distress under his Fourth Amendmagtitrio be secure in his person because,

while in custody, he was deped of his medications ands a result suffered physiqal

withdrawal and emotional distresdd.|

In analyzing Plaintiff's allegation iif€ount Four under theubric of a § 1983

claim, the Court finds Courtour fails to state a claiomder § 1983 upon which relief can

be granted. As an initial matt Plaintiff alleges his Fourthmendment right to be secure

-14 -
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in his person was violated ¢e#use he was deprived of meations, then Plaintiff label
this as a claim for intentional infliction @&motional distress. &htiff's claims do not
implicate the Fourth Amendment. Whilghts protected by the Fourth Amendment

guaranteed to not be infringed by theat8¢ under the Due Process Clause of

Fourteenth Amendmentftlhe Fourth Amendment stateS he right of the people to be

S

are

the

secure in their persons, houses, papers, and effects, against unreasonable searches

seizures, shall not be violated . . . City of Ontario, Cal. v. QuariL30 S. Ct. 2619, 262
(2010). Plaintiff's claim of denial of medicattention in Count Four does not involve
unreasonable search and seizure. Furtherumatear how Plaintifexpected the Fourt
Amendment to protect againstentional infliction of emotional distress, which is a st
law tort. In order to properlgddress Count Four as a 8B claim without dismissing

outright, the Court will liberally construeo@nt Four to allege a wrongful denial

medical attention while Plaintiff was in prigi custody in violabn of the Fourteent
Amendment’s Due Process Clause itself.

Plaintiff's claim is propdy brought under ta Fourteenth Ameatment because I
had not been convictenf a crime at the time of the ajation in Count Four, he had on
been arrested, therefore, his rights derivanfrthe due process clause rather than
Eighth Amendment’s protection agaimsuel and unusual punishmer@ibson v. Cnty. 0
Washoe, Ney290 F.3d 1175, 1187 (9th Cir. 2002) (citiBgll v. Wolfish 441 U.S. 520
535 n. 16 (1979)Frost v. Agnos152 F.3d 1124, 1128 (9th Cir. 1998)arnell v. Grimm
74 F.3d 977, 979 (9th €i1996)). “With regard to meditaeeds, the due process clal
imposes, at a minimum, the same duty Eighth Amendment ifposes: ‘persons i
custody ha[ve] the established right to not haMeials remain deliberately indifferent {
their serious medical needs.”ld. (quoting Carnell, 74 F.3d at 979). Delibera
indifference can be “manifestdy prison doctors in their response to the prisoner’s n
or by prison guards in intentionally deng or delaying access to medical care
intentionally interfering with ta treatment once prescribedEstelle v. Gamble429 U.S.

97, 104-105 (1976). In order to establishaupible claim for failure to provide medic
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treatment, Plaintiff must plead sufficient facts to permit the Court to infer that (1) PI
had a “serious medical need,” and tha} (2dividual Defendants were “deliberate
indifferent” to that needJett v. Penner439 F.3d 1091, 109@®th Cir. 2006)cf. Farmer
v. Brennan511 U.S. 825334, 837 (1994).

Plaintiff can satisfy the “serious medi need” prong by demonstrating tk
“failure to treat [his] conditiorrould result in further significa injury or the unnecessa
and wonton infliction of pain.”Jett 439 F.3d at 1096 (internal citations and quotat
omitted);Clement v. Gome298 F.3d 898, 904 (9th Cir. @P). Examples of such serio
medical needs include “the presence of aliced condition that significantly affects @
individual’s daily activities, or the existee of chronic and $stantial pain.” Lopez v.
Smith 203 F.3d 11221131 (9th Cir. 2000 The Court finds Plaintiff alleged sufficie

facts to make a plausible shiog that his medical need wasrious. Plaintiff alleged he

is a diabetic and he sufferptysical withdrawal reactions and emotional distress fron
taking his medication. (Dod at 6 { 31). The Courtcegnizes that such symptor
affected Plaintiff's daily activities and caads Plaintiff sufficient pain to satisfy th
requirement for a serious medical need.

Next, the Court turns to whether Plginhas established that Defendants w
deliberately indifferent to Plaliff's serious medical need. IRarmer, the United State

Supreme Court explained in detail ttaeliberate indifference” standardSee Farmer

511 U.S. at 837. Specifically, individuBlefendants are not liablender the Fourteenth

Amendment for their part in allegedly denginecessary medical care unless they K

“of and disregard[ed] an excessive risk[tlaintiff's] health and safety.ld. (emphasig

hintiff
ly

nat

Y
ons

I Not
ns

e

ere

new

added);Gibson 290 F.3d at 1187-88. Deliberate fifelience contains both an objecti[[/e

and subjective component: “the official stuboth be aware of facts from which

inference could be drawn that a substantial aSkerious harm exists, and he must @
draw that inference.”Farmer, 511 U.S. at 837. “If a peya should have been aware
the risk, but was not,” then the standarddefiberate indifference is not satisfied “

matter how severe the riskGibson 290 F.3d at 1188 (citindeffers v. Gome267 F.3d

he
SO
of

no
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895, 914 (9th Cir. 2001)).

“The indifference to medical needs mbst substantial; aoostitutional violation

Is not established by negligence or ‘andwertent failure to provide adequate medical

care.” Anderson v. Cnty. of Kerd5 F.3d 1310, 1316 #® Cir. 1995) (quotindgestelle
429 U.S. at 105-06). Generally, defendants “deliberately indifferent to a prisoner

serious medical needs when they deny, detayintentionally interfere with medicq

treatment.” Hallett v. Morgan 296 F.3d 732, 744 (9th Cir. 2ZD0 “Yet, an ‘inadvertent

[or negligent] failure to prade adequate medical care’ alamh@es not state a claim ung
§ 1983."Jett 439 F.3d at 1096 (quotingcGuckin v. Smith974 F.2d 1050, 1059 (9
Cir. 1991)). “If the harm is an ‘isolated ext¢ep’ to the defendant’s ‘overall treatment
the prisoner [it] ordinarily militates agest a finding of delibexte indifference.” Jett

439 F.3d at 1096 (quotiniylcGuckin 974 F.2d at 1060). [ier, a mere delay i

receiving medical treatment, without more, slo®t constitute “deliberate indifference

unless the plaintiff can show that the delay caused serious harm to the plaiadt v.
Housewright 900 F.2d 1332, 1335 (9thir. 1990). Thereforep withstand a motion t
dismiss for failure to state eélaim and show deliberate iriirence, Plaintiff must (1
allege enough facts to showatrDefendants knew of his medl needs and then Plaint
must (2) allege enough facts shhow that Defendants diseeged an excessive risk
Plaintiff's health and safetySeeFarmer, 511 U.S. at 8374Gibson 290 F.3d at 1187-88.
Turning to Plaintiff's claim,all Plaintiff alleges is thatwhile he was in jail, he
was deprived of his medicatiaits (Doc. 1 at 6 § 31). Té Court finds this does nq
satisfy the requirement articulated Farmer and Gibson Plaintiff has not alleged an
facts showing that Defendants knew of b@ndition nor has Plaiiff alleged facts tg
show how Defendants disregarded an excesssle to Plaintiff's health and safet
Plaintiff needed to show that Defendants actions wereentoan a mere delay
treatment, or more than an iatdd exception to Plaintiff's ovall treatment, or more thg
an inadvertent or negligent faikito give Plaintiff his medic¢eon. Plaintiff did not ever

attempt to allege facts giving any these arptions. Therefore, the Court finds Co

er
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Four does not meet the standardurvive a motion to dismissrféailure to state a claim.

E. Count5

In Count Five, Plaintiff makes a § 1I®&laim for false arrest and unlawful

detention. Specifically, Plaintiff alleges thia¢ was falsely arrested and imprisoned
Officers English and Semora in violation bis constitutionally protected right to d
process under the Fourteenth Ameedin (Doc. 1 at 6 1 32-33).

Officers English and Semora arrestedififf for, among other charges, drivir

with a cancelled driver’s license in violatioh A.R.S. § 28-3473(A). (Doc. 15-1 at 24

Following the arrest, Plairftiwas found guilty ad convicted of viaiting A.R.S. § 28

3473(A) by the Scottsdale Municipal Courtd.(at 19). Subsequently, Plaintiff appea
that conviction to the Maricop@ounty Superior Court and the Superior Court affirr
Plaintiff's conviction undeA.R.S. § 28-3473(A). Id. at 21). The Plaintiff's conviction i
final because Plaintiff took no further appeals or speciabgtirom the final judgment ¢
the Superior Court. (Doc. & 3). Thus, Plaintiff is alging the arrest and decisions
two separate State couviere unconstitutional.

“[W]lhen a state prisoner seeks damages in a 8 1983 suit, the district cou
consider whether a judgment in favor tfe plaintiff would necessarily imply th

invalidity of his conviction orsentence; if it would, theomplaint must be dismisse

by
e

g
).

ed

ned

of

T mus

e
od

unless the plaintiff can demonstrate thag¢ tonviction or sentence has already been

invalidated.” Heck 512 U.S. at 487. Plaintiff has made showing in this case that t

ne

decisions of both the Scottsdale Municipau@a@nd the Maricopa County Superior Court

were invalidated. A finding foPlaintiff would necessarilymply the invalidity of his
conviction. Therefore, the Court finds Piaff's § 1983 false arrest and imprisonmg
claim is barred byHeck v. Humphrewntil his conviction is oveurned or otherwiss
invalidated. Accordingly, the Court dismisses Count Five.
1. LEAVE TO AMEND

Plaintiff had the right to amend the Comptais a matter ofaurse within twenty:

one days after Defendants filed their Mos to Dismiss under Federal Rule of C

ent

D

vil

-18 -



© 00 N oo o b~ w N P

N NN NN DNNNNDNRR R B R B R B B
©® N o 00 A W N EFP O © 0 N O 00 M W N B O

Procedure 15(a). Plaintiff did not exercisesthght. Instead, in his Response (Doc.

to City Defendants’ Motion to Dismiss, filexler three months after City Defendants fi
their Motion to Dismiss (Doc. 15), Plaintiffemanded the Court point out the defect
his Complaint and allow thirty ga for him to amendhe Complaint. (Doc27 at 4). In

his Response (Doc. 24) to State Defendantstidvioto Dismiss, Plaintiff did not reque

leave to amend the parts of his Complaint régg State Defendant Jessie Lee James, |

Count Three (Doc. 1 at 5).

Under Ninth Circuit Court of Appeals prsaent prior to the L0 amendments to

the Federal Rules of Civil Bcedure, this Court woulslua spontegrant leave to amen
when granting a motion to dismiss under RL&b)(6), unless a pleading could not
cured by the allegation of other factSee Lacey v. Maricopa Cntya93 F.3d 896, 92
(9th Cir. 2012) (en banc) (citingoe v. United State$8 F.3d 494, 497 (9th Cir. 1995

d
be
%

)-

However, this precedent has been called intste in light of the 2010 changes to the

Federal Rule of Civil Procedure 15, whiclow allows parties twenty-one days frc

responsive pleadings and motiongltemiss to amend as of righ&ee id Further, when :

DM

il

plaintiff requests leave to amend, the Courstraonsider the following factors: (1) undue

delay, (2) bad faith, (3) prejudice to the oping party, (4) futility of amendment, and
whether plaintiff has previolsamended his complaintWestern Shoshone Nat. Cour
v. Molini, 951 F.2d 200, 20@®th Cir. 1991).

In this case, granting leave to amendi@ts One and Five against City Defends
would be futile. Plaintiff has asserted claimsCounts One and Five that are barred
the Supreme Court’s decision keck v. Humphrey See512 U.S. at 487. Furthe
Plaintiff's state law claim in Count @ns barred by A.R.S. § 12-821.01.

With regard to Counts Two, Three, afdur of the Complaint (Doc. 1 at 4-6), t

Court will grant Plaintiff leave to amend tlgesounts only because Plaintiff has move(

amend and the Court cannot conclude thateamgndment of these counts would be futi

V. CONCLUSION

Based on the foregoing,

o)
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nts
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IT IS ORDERED that City Defendants’ Motion tBismiss (Doc. 15) is granted.
IT IS FURTHER ORDERED that State Defendant#lotion to Dismiss (Doc
20) is granted.

IT IS FINALLY ORDERED that Plaintiff is granted &ve to amend only part of
the Complaint. Sgxifically, Plaintiff is granted leave® amend Count¥wo, Three, and

Four of the Complaint. Counts One akd/e of the Complaint are dismissed wijth

prejudice. Plaintiff shall file an amendedngolaint within twenty-one (21) days of th

Order. If Plaintiff fails to comly with this Order, the Clerkf the Court shall dismiss the

entirety of Plaintiff's Comfaint with prejudice.

Dated this 19th day of February, 2013.

-

ﬂ James A. Teilborg /
United States District Judge
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