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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Dian M. Mendoza No. CV 12-00078-PHX-JAT
Plaintiff, ORDER
V.

Carolyn W. Colvin, Acting Commissioner
of the Social Security Administration,

Defendant.

Pending before the Court is Plaffit appeal from the Administrative Law
Judge’s denial of Plaintiff's Title 1l apigation for disability insurance benefits.
l. PROCEDURAL BACKGROUND

On June 12, 2007, Plaintiff Dian M. Meéoza filed a Title Il application for &
period of disability and disability insurance benefits with the Commissioner of the S
Security Administration (theCommissioner”), alleging thaher disability began on
September 30, 2006. (Doc. 12-3 at 18PRlaintiff's claim was denied initially on
September 13, 2007, and upon reconsidamaiti was denied again on June 19, 20(
(1d.).

On July 15, 2008, Plairitifiled a request for a heag with an Administrative
Law Judge (“ALJ"). [d.). Plaintiff appeared and testifl before the ALJ on March 4
2010. (d.). On April 13, 2010, th&LJ issued a decision finalg that Plaintiff suffered
from severe fibromyalgia (“FM”), howevethe ALJ still found Plaintiff was able tog

perform past relevant work as a housekeepéd. at 15-30). Accalingly, the ALJ
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denied Plaintiff's claim for diability insurance benefitsld().

Following the ALJ’s denial of Plaintiff'slaim, on June 11, 201@Ilaintiff filed an
appeal with the Appeals Council, Office eéfearings and Appeals, Social Securi
Administration. [d. at 13). On November 17, 2011etAppeals Council, denied reviev
of the ALJ’s decision. I{. at 2-7).

On January 12, 2012, Pl&ih filed her Complaint forjudicial review of the
Commissioner’s decision denyirtger claim for disability insurance benefits with th
Court, which is the subject of this appedDoc. 1). On September 13, 2012, Plaint

filed an opening brief (the “Bef’) in support of vacature of the decision of th

Commissioner on Plaintiff's claim for a ped of disability and disability insurance

benefits. (Doc. 15). In the Brief, Plaintdfgues that the Court should vacate the AL,
decision because it contains pedaral and legal error aslécks substantial justification
to support the ALJ’s conclusionsld(at 1, 6).

Il. LEGAL STANDARD

The Commissioner’s decision to deny benefiils be overturnedonly if it is not
supported by substantial eviderareis based on legal errorMagallanes v. Bower881
F.2d 747, 750 (9th Cir. 198%9yuotation omitted). Substariti@avidence is more than &
mere scintilla, but lesthan a preponderanc&keddick v. Chaterl57 F.3d 715, 720 (9th
Cir. 1998).

“The inquiry here is whether the recordadeas a whole, yields such evidence
would allow a reasonable mind to accép conclusions reached by the ALJ3allant
v. Heckler 753 F.2d 1450, 1453 #® Cir. 1984) (citation oitted). In determining
whether there is substantial evidence tppsut a decision, this Court considers th
record as a whole, weighirgpth the evidence that supgothe ALJ’s conclusions anc
the evidence that detracts rinothe ALJ's conclusions. Reddick 157 F.3d at 720.
“Where evidence is susceptibdé more than one rational terpretation, it is the ALJ’s
conclusion which must be upheld; and in feag h[er] findings, the ALJ is entitled tg

draw inferences logically flowing from the evidence.Gallant 753 F.2d at 1453
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(citations omitted). If there is sufficiergvidence to supporthe Commissioner’s
determination, the Court cannatbstitute its own determinatiorSee Young v. Sullivan
911 F.2d 180, 184 (9th Cir. 1990). The AisJresponsible for resolving conflicts ir

medical testimony, determining cibdity, and resolving ambiguities.See Andrews V.

Shalalg 53 F.3d 1035, 1039 (9th Cir. 1995). Thuson the whole record before thig

Court, substantial evidencepports the Commissioner’s deasij this Court must affirm
it. See Hammock v. Bowe879 F.2d 498, 50{9th Cir. 1989);see also42 U.S.C. §
405(9).

A. Definition of Disability

To qualify for disability baefits under the Social Saay Act, a claimant must
show, among other things, ttste is “under a disability.42 U.S.C. § 423(a)(1)(E). The
Social Security Act define&disability” as the “hability to engagan any substantial
gainful activity by reason of any medicallytdeminable physical or mental impairmer
which can be expected to resultdeath or which has lasted @an be expected to last fo
a continuous period of ndess than 12 months.1d. at § 423(d)(1)(A). A person IS
“under a disability only if h[er] physical or m&al impairment or irpairments are of such
severity that [s]he is not dnunable to do h[er] previousork but cannot, considering
h[er] age, education, and woekperience, engage in any atlkend of substantial gainful
work which exists in the national economyid. at § 423(d)(2)(A).

B. Five-Step Evaluation Process

The Social Security regulations setrtfo a five-step sequential process fq
evaluating disability claims.20 C.F.R. § 404.152&ee also Reddi¢ckl57 F.3d at 721
(describing the sequential process). A figdiof “not disabled” at any step in thg
sequential process will end tid.J’s inquiry and the claim W be denied. 20 C.F.R. §
404.1520(a)(4). The claimant bears the burdeproof at the firsfour steps, but the
burden shifts to the ALJ at the final steReddick 157 F.3d at 721.

The five steps are as follows:

First, the ALJ determines whether tletaimant is “doing substantial gainfu
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activity.” 20 C.F.R. 8 404520(a)(4)(i). If so, the almant is not disabled.

Next, if the claimant is not gainfullgmployed, the ALJ next determines wheth
the claimant has a “severe medically deteahla physical or mental impairment.” 2
C.F.R. 8 404.1520(a)(4)(ii)). Aevere impairment is oneat“significantly limits [the
claimant’s] physical or mental giby to do basic work activities.”ld. at 8§ 404.1520(c).
Basic work activities means the “abilitiesd aptitudes to do most jobs.id. at §
404.1521(b). Further, the impairment musteithe expected “to result in death” or “t
last for a continuous ped of twelve months.” Id. at 8 404.1509 (incorporated b
reference in 20 C.F.R§ 404.1520(a)(4)(ii)). The “gpetwo inquiry is a de minimis
screening device to disposegroundless claims.'Smolen v. ChateB80 F.3d 1273, 1290
(9th Cir. 1996).

Third, having found a severe impaimmgthe ALJ next determines whether th
impairment “meets or medically equals the ci@ef any of the listigs in the Listing of
Impairments in appendix 1, subpart P of @BR part 404 (appendix 1).” SSR 12-2j
2012 WL 3104869 at *6 (Julg5, 2012). If so, the claimaig found disabled without

considering the claimant’s age, educatiord aork experience. 20 C.F.R.8 404.1520(d).

FM, however, cannot meet a listing appendix 1 because FM not a listed
impairment. At step 3, therefore, the Adetermines whether Fkhedically equals a

listing (for example, listing 149D in the listing for inflammimry arthritis), or whether it

medically equals a listing in combination wiil least one other medically determinable

impairment. SSR 12-2p at *6.

When a claimant’s impairment(s) does neget or equal a listed impairment und
appendix 1, the ALJ will asse a claimant’s Residualiikctional Capacity (“RFC”).1d.
The ALJ bases the RFC assessment on laNaat evidence in the case recotd. The
ALJ considers the effects of all of the olaint's medically determinable impairment
including impairments that are not severkl. For a person wittFM, the ALJ will
consider a longitudinal record whenevesgible because the symptoms of FM can w

and wane so that a person mayéhbad days and good days.
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At steps 4 and 5, the ALJ uses the(R&ssessment to determine whether the

claimant is capable of doing apwst relevant work (step 4) any other work that exists
in significant numbers in the national economy (stepl®). 20 C.F.R. § 404.1520(a). I
the person is able to do apgst relevant work, the ALJ wifind that he or she is not
disabled.Id. If the person is not able to do any patévant work or does not have sud
work experience, the ALJ tlgmines whether he or she can do any other wiatk.The

usual vocational considerations applydaeducation, and work experienced.; 20

C.F.R. 8§ 404.1520(g)(1). If the claimant caake an adjustment to other work, then s

Is not disabled. If the claimant cannot pemioother work, she will be found disabled.

As previously noted, the ALJ has the burdgmproving the claimant can perform othe
substantial gainful work that ests in the national economyreddick 157 F.3d at 721.

With regard to steps 1-5, this case, the ALJ found thBtaintiff: (1) had satisfied
the first step and had not engaged in subisiageiinful activity sine September 30, 2006
(Doc. 12-3 at 20), (2) had Ifilled the second step andahlin that she had the following
sever impairments: osteoarthritis, FM, degmive disorder, and anxiety disordeat.)(
however, the ALJ found, (3) that Plaintiff diebt have an impairment or combination ¢
impairments specifically Ited in the regulationsd. at 20-22), and (4) that Plaintiff hag
the RFC to perform light work as definbg the regulations with restrictiongl( at 22-
25). As a result of this analysis, the ALdimal that Plaintiff is‘capable of performing
past relevant work as a housekeeper” and, ttausd that Plaintiff was not disabled a
defined in the Social Security Actld( at 25-26).
. ANALYSIS

Plaintiff's central objection to the Al's findings is that the ALJ committed
procedural error by failing to ticulate substantial justificatn for the ALJ's conclusions.
(Doc. 15 at 6). Specifically, Plaintiff argudsat, (1) the ALJ failed to explain how th¢
ALJ found Plaintiff able to perform her pagbrk when the ALJ assessed restrictions tf
the state’s vocational expestated would preclude Plaiffi from performing her past

work (d. at 7-8), (2) that the ALJ failed tproperly weigh medical source opinio
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evidencei@. at 8-19), (3) that the ALJ failed ppoperly weigh sulgictive complaintsid.
at 19-23), and (4) that the ALJ failed pooperly weigh thd party reportingid. at 23-

24). The Court will address eachRI&intiff's arguments in turn.

A. Whether the ALJ Erred by not Addressing Testimony Given by
Vocational Expert

First, Plaintiff argues that the ALJ mmnitted procedural error because the Al
failed to address Defendant’s vocationadpert’s answer to one question, whe
Plaintiff's attorney asked “if we were to ass@ an individual hachoderate difficulties in
maintaining social functioning and moderatgficulties in maintaining concentration
persistence, or pace, would swamindividual be able to germ any of [Plaintiff's] past
work?” and the vocational expert answered ™
(Doc. 12-3 at 55)).

The vocational expert notlgb also testified that Rintiff's past work as a

n@gDoc. 15 at 7-8) (citing testimony af

housekeeper was unskilled light work (Doc.3 2t 51) and that an individual with th
RFC similar to Plaintiff's would be able to fierm that job as tymially performed in the
national economyid. at 52-53). Upon consideriral of the evidence, the ALJ founc
that Plaintiff had the RFC to perform ligimork reduced by limitation for balancing an
stooping more than frequently; climbing,daling, crouching, and crawling more thg
occasionally; and performing womlequiring concentrated expare to extreme cold of
more than simple repetitiveeork with minimal interactions with others.ld( at 22).
Therefore, Plaintiff's argumerthat the ALJ erred is not piasive. According to the
RFC found by the ALJ and the explicit testimayfithe vocational expert, Plaintiff coulg
perform her past work as a housekeeper, whiexactly what théLJ held. The Court
finds there was sufficient evidence to support the ALJ’'s decision, therefore, the
cannot substitute its own determinatid®ee Youngd11 F.2d at 184.

B. Whether the ALJ Properly Weighed Medical Source Opinion Evidence

Next, Plaintiff argues that the ALJiled to properly wgh medical source

opinion evidence. Plaintiff's argument @amns how the ALJ cordered evidence of
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Plaintiff's physical conditiongDoc. 15 at 8-15), and how tiA¢.J considered evidence of
Plaintiff's psychobgical conditionsi¢l. at 15-19).

1. The ALJ’s Consideration of Evdence of Plaintiff’'s Physical
Conditions

The central question before the Courinvisether the ALJ erred in not following
the assessment of the examining physicianfamaihg Plaintiff could perform past work

as a housekeeper. Essentially, Plaintiff arghasthe ALJ gave too much weight to th

medical assessment of the state reviewer,Jbhn Kurtin, and improperly did not give

enough weight to the medical assessmentPlaintiff's treating rheumatologist, Dr,
Nolan. (Doc. 15 at 8-15).
The ALJ found Plaintiff di in fact suffer from the severe physical impairmer

FM and osteoarthritis. (Dod2-3 at 20). Dr. Nlan diagnosed andetated Plaintiff for

these conditions. However, “[tihe mere existe of an impairment is insufficient proof

of a disability.” Matthews v. ShalalalO F.3d 678, 680 (9th Cir. 1993) (citiSgmple v.
Schweiker 694 F.2d 639, 642-43 (9t€ir. 1982)). Disabilityhas “a severity and
durational requirement for recognition undee {social Security] Acthat accords with
the remedial purpose of the Act.Flaten v. Sec’y oHealth & Human Svcs 44 F.3d
1453, 1459 (9th Cir. 1995 “A claimant bears the burden of proving that an impairm
is disabling.” Matthews 10 F.3d at 680 (quotinifliller v. Heckler 770 F.2d 845, 849
(9th Cir. 1985)). “The applicammust show that [s]he is gxluded from engaging in no
only h[er] ‘previous work,” bt also from performing ‘any other kind of substanti
gainful work’ due to such impairment.ld. (quoting 42 U.S.C§ 423(d)(1)(A)). The
conflicting opinions between Dr. Nolan and.Xurtin center on the determination g
Plaintiff's RFC and whether Platiff could perform past relew work as a housekeeper
Dr. Nolan found Plaintiff could only lifand carry less thannepounds, sit three
hours in an eight-hour workday, stand amdlk less than two hours in an eight-hot
workday, that Plaintiff was lifted to occasional use of hepper and lower extremities

could occasionally bend, reach, and balancaulshnever crawl, climb, stoop, crouch, @
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kneel, should always avoid unprotectedights, moving machinery, and driving

automotive equipmentand should avoid moderate expasuo extreme temperature,.

(Doc. 12-3 at 23). On the other hand, Buurtin found Plaintiff could lift and carry

twenty pounds occasionally @ten pounds frequently, that she could stand, walk, and sit

six hours in an eight-houworkday, that she could frequently balance and sto
occasionally climb, kneel, crouch, and craahd that she should avoid concentrat

exposure to extreme coldld(at 22).

Dr. Nolan’s assessment effectivelyeamt that Plaintiff would be unable to

perform her past work as a housekeepdihe ALJ relied, in part, on Dr. Kurtin's
assessment in finding that Plaintiff couldrfpem light work as dened in 20 C.F.R. §
404.1567(b) and, further, that Plaintiff was abje of performing pastlevant work as a
housekeeper.

The Court must determinghether there is substaritiavidence spporting the
ALJ’s decision to give more credence to Rurtin’'s assessment. The ALJ is responsil
for resolving conflicts inthe medical recordBenton v. Barnhart331 F.3d 1030, 1040
(9th Cir. 2003) (citingfhomas v. Barnhar278 F.3d 947, 956-5Bth Cir. 2002)).

Those physicians with themost significant clinical
relationship with the claimardre generally entitled to more
weight than those physiciamsth lesser relationshipd._ester

v. Chater 81 F.3d 821, 830 (9tRir. 1995); 20 C.F.R. 88§
404.1527(d), 416.927(d). As such, the ALJ may only reject a
treating or examinig physician’s uncontradicted medical
opinion based on “cleamd convincing reasons.tester 81
F.3d at 830-31. Where sudm opinion is contradicted,
however, it may be rejectetbr “specific and legitimate
reasons that are supported by substantial evidence in the
record.” Id.

Carmickle v. Comm’, Soc. Sec. Admib33 F.3d 1155, 1164 (9th Cir. 2008).

Accordingly, because Dr. Nolan’s assesstmmeas contradicted, the Court looks to

whether the ALJ articulated sgpific and legitimate reasomiar disregarding Dr. Nolan’s

assessment, supported by swelevant evidence as a reasonable mind might accep
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adequate to support a conclusidteddick 157 F.3d at 720.
The ALJ explained three specific angitenate reasons why “little weight [was]
given to Dr. Nolan’s opinion.” (Doc. 12-3 28). First, “[Dr. Nola] did not indicate

what evidence was relied on forming his opinion.” Kd.). Second, “Dr. Nolan’s

opinion is inconsistent with his treatmembtes which indicate the claimant’s wrist$

elbows, shoulders, hips, knees, and eskare non-tender on range of motion,
synovitis, [and] radiographic evidence of gaahd only slightosteoarthritis of her hips
and knees.” I¢l.). Finally, Plaintiff “report[ed] thaher pain medication helps her pai
without side effects.” Id.).

Plaintiff argues that because Defenddoés not allege that Dr. Nolan’s opinio
was in conflict with another “treating or &xining physician,” Dr. Nolan’s opinion is
entitled to great weight. (Doc. 25 at 3). aiRtiff contends thathe opinion of a non-
examining physician lik@®r. Kurtin cannot byitself constitute substdial evidence that
justifies the rejection of the exammg physician’s assessmentd.(at 4). Plaintiff cites
Pitzer v. SullivapandGallant v. Hecklerfor this proposition. 1¢.).

In Pitzer, the examining physici& opinion was disregded by the ALJ without
setting forth legitimate reasomasd the plaintiff's disabilityclaim was denied. 908 F.2q¢
502, 506 (9th Cir. 1990). The Ninth Circuit Court of Appeals found that

“nonexamining physician’s cohgsion, with nothing more, dsenot constitute substantial

evidence.” Id. at 506 n. 4. IrGallant, “the report of [a] non-treating, non-examinin

physician, combined ith the ALJ’s own obsemnce of [the] claimant’'s demeanor at th

hearing” did notconstitute “substantial evidence” aniherefore, did not support the

Commissioner’s decision to reject the examgnphysician’s opinion that the claiman
was disabled due to pai753 F.2d at 1456.

In this case, unlike the circumstances in BeitaerandGallant, the ALJ relied on
more than just DrKurtin's assessment and the ALX¥servance of Plaintiff at the
hearing. The ALJ explained that “in magi this finding, the [ALJ] considered al

symptoms the extent to wiidhese symptoms can reasogdid¢ accepted as consistef
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with the objective medical evethce and other evidence, bdism the requirements of 2(
CFR 404.1529 . . ..” (Doc. 12at 22). The ALJ made itedr that “great[er] weight
[wa]s given to [Dr. Kurtin’'s] opinion because[wa]s consistent wh the record as a
whole.” (Doc. 12-3 at 23).

The ALJ considered Plaintiff's syrtgms, objective medical evidence, an
medical opinion evidenceThe objective medical evidenaxplicitly cited by the ALJ
(Doc. 12-3 at 22-23) includeddtphysical assessment anddmal evaluation of Plaintiff
by J. Morelos, another State agency phgsiqDoc. 12-8 at 69-78) and the physic
assessment of Dr. Kurtin (Doc. 12-9 at3®: Further, the objége evidence in the
“record as a whole,” aside fmo Dr. Kurtin's assessment,vealed favorable functional
findings of a non-tender neck with painleasges of motion, full rrges of motion of all

joints, including full hip and knee ranges mabtion, non-tender wris elbow, shoulder,

hip, knee, and ankle ranges of motion, d@nel ability to produceneat penmanship, as

well as more general but nonelass important findings of éhabsence of acute or onl)
mild distress, non-tender extremities, theseaire of shoulder, elbow, hand, knee,
ankle erythema or edema, and the absenextoémity joint synovitis. (Doc. 21 at 8-9

(citing medical assessments performed by Appointment MD (bc. 12-9 at 87-98),

Camelback Medical Plaza (Doc. 12-9 at 35;4%. House (Doc. 12-9 at 80-85), and Dr.

Nolan (Doc. 12-11 at 4-8)). X-rays revealmaly early, mild hipand knee osteoarthritis
and a normal left clavicle. Id. at 9). The ALJ found thigavorable objective medical
evidence provided substantialiéence supporting the decisitm deny Plaintiff’'s claim,

particularly with respect to Plaintiff’'s osteoarthritidd.§.

d

or

Objective evidencealso showed pain and other medications were somewhat

effective. (d.). Providers noted that Plaintifiieibited decreased overall fatigue an
was smiling when reporting severe painld.)( “Impairments that can be controlle
effectively with medication are not disablifay the purpose of determining eligibility fof
[disability] benefits.” Warre v. Comm’r of Soc. Sec. Admi#39 F.3d 1001, 1006 (9th
Cir. 2006) (citingBrown v. Barnhart 390 F.3d 535, 540 (8th Cir. 2004))ovelace v.
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Bowen 813 F.2d 55, 59 (6 Cir. 1987);0dle v. Heckler 707 F.2d 439, 440 (9th Cir
1983) (affirming a denial of benefits andtimg that the claimant’s impairments wer
responsive to medication)).

Further influencing the ALJ's decisiomy addition to tle objective evidence
throughout the record that was consistesth Dr. Kurtin’s assesment, was that Dr.
Nolan’s opinion was inconsistent with higatment notes and Dr. Nm did not indicate
what evidence he relied on in forming his opiniotd.)(

Plaintiff attempts to make the argumémat the normal objective findings cited b
Defendant are not relevant in determining @xtent of functional limitation arising ou
of FM. (Doc. 25 at 5). However, Social Security Ruling, 32RP, 2012 WL 3104869
(July 25, 2012), clearly states,

[a]s with any claim for disabilitpenefits, before we find that

a person with an MDI of FM is disabled, we must ensure
there is sufficient objective evidea to support a finding that
the person’s impairment(s) dimits the person’s functional
abilities that it precludes hinor her from performing any
substantial gainful activity.

SSR 12-2p at *2.

If objective medical evidence does not substantiate the
person’s statements about thetensity, persistence, and
functionally  limiting effects of symptoms, [the
Commissioner] consider[s] abf the evidene in the case
record, including the person’sitiaactivities, medications or
other treatments the person uses, or has used, to alleviate
symptoms; the nature and freqag of the person’s attempts

to obtain medical treatmentrfeymptoms; and statements by
other people about the person’s symptoms.

Id. at *5. This is the typef objective evidencehat the ALJ relied on in making the

determination that Plaintiff coulderform past relevant work.

The Court finds the evidence was at Weey least susceptibl® more than one

rational interpretation by the ALJ. Accordiggthe ALJ’'s conclusion must be upheld.

SeeGallant, 753 F.2d at 1453 itations omitted).
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2. The ALJ’s Consideration of Evidence of Plaintiff's Psychological
Conditions

Plaintiff also argues thahe ALJ failed to properlyweigh the medical opinion
evidence of Plaintiff's psywlogical conditions in detmining Plaintiff's RFC and
ability to perform past relevarwork. (Doc. 15 at 15-19).In addition to Plaintiff's
severe physical impairments, the ALJ fouPldintiff suffered fromdepressive disorder
and anxiety disorder. (Doc. 12-3 at 2&jowever, the ALJ still found that Plaintiff was

capable of performing past relevant work as a housekeepdr.at(25). The ALJ

=

determined that Plaintiff had not metrhieurden of proving that her psychologica
impairments were disablingseeMatthews 10 F.3d at 680 (“A @imant bears the burden
of proving that an impairment is disabling. . The applicant musthow that [s]he is
precluded from engaging in nonly h[er] ‘previous worK but also from performing
‘any other kind of substantial gainfwork’ due to such impairment.”) (citations omitted).

The State agency physician, Stepheir, Bh.D., and the awsultative examiner,
Charles House, Ph.D., Licensed Psychagboth found Plaintiff was capable gf
performing activities consistent with her pastrkvas a housekeepe(Doc. 12-3 at 23).
The ALJ gave great weight to these opinidrecause they were consistent with the
record as a whole and botipinions were made by “accepta medical sources” under
the Social Security Adinistration’s policy interpretation rulingSeeSSR 06-03p, 2006
WL 2329939, at *1 (Aug. 9, 2006) (“Under oaurrent regulations, ‘acceptable medical
sources’ are: Licensed physicians (medicabsteopathic doctors); ¢énsed or certified
psychologists.”).

Plaintiff proffered the medical opinioof her counselor, Ms. Ariel Mindel (Doc
12-9 at 71-88), anber nurse practitioner, Ms. Marianteélier (Doc. 12-10 at 107-108),
to make her case that her psychological inmpants prevented her from working. The

ALJ explained that little weightvas given to either opinmbecause neither opinion was

D

made by an “acceptable medical source” m@s either opinion consistent with th

treatment notes taken by Ms. Miel and Ms. Letellier respectly. (Doc. 12-3 at 24).

-12 -
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SSR 06-03p at *3. Evidendeom these sources will bevaluated in the same way
evidence from acceptable medical sources whelcevaluated. “The weight to whicl
such evidence may be entitled will vary according to the particular facts of the cas
source of the opinion, including that sourcgigalifications, the issue(s) that the opinid

is about, and many other factordd.

With the growth of managed &kh care in recent years and
the emphasis on containing meali costs, medical sources
who are not “acceptable medical sources,” such as nurse
practitioners, physician assistgnésid licensed clinical social
workers, have increasingly assed a greater percentage of
the treatment and evaluationnfitions previously handled
primarily by physicians and psychologists. Opinions from
these medical sources, who are not technically deemed
“acceptable medical sources” undmir rules, are important
and should be evaluated on kesgues such as impairment
severity and functional effectajong with the other relevant
evidence in the file.

The fact that a medical opinion is from an “acceptable
medical source” is a factor that may justify giving that
opinion greater weight than apinion from a medical source
who is not an “acceptable medl source” because, as we
previously indicated in the predole to our regulations at 65
FR 34955 , dated June 1, 2008cceptable medical sources”
“are the most qualified health care professionals.” However,
depending on the particular faagh a case, and after applying
the factors for weighing opinioavidence, an apion from a
medical source who is not an “acceptable medical source”
may outweigh the opinion of dacceptable medical source,”
including the medical opinion of a treating source. For
example, it may be appropriate to give more weight to the
opinion of a medical sourca&vho is not an “acceptable
medical source” if he or she has seen the individual more
often than the treating sourcend has provided better
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supporting evidence and a bettxplanation for his or her
opinion. Giving more weight tdhe opinionfrom a medical
source who is not an “acceptaloteedical source” than to the
opinion from a treating sourcdoes not conflict with the
treating source rules in 20 CFR 404.1527(d)(2) and
416.927(d)(2) andSSR 96-2p, “Titles Il and XVI: Giving
Controlling Weight To Treatig Source Medical Opinions.”

Id. at *5 (emphasis added).

While Plaintiff is correct that non-agptable medical source opinion evideng

“may” outweigh the opinion evidence of actape medical sources, Plaintiff has n(
shown that the ALJ erdeby giving more weight to & opinions of Dr. Fair and Dr.

House in this case. Ms. Mindel and Mstellier did not “provide better supporting

evidence and a bettexganation for [their] opinion[s],” tan Dr. Fair and Dr. House. As

the ALJ explained, Dr. Fair's opinion wasreistent with the record as a whole.

Plaintiff was capable of concentrating simple work over an extended period ¢
time. She demonstrated thelidyp to make good eye contact, show appropriate affg
she had a relaxed mood, normal speech, loglcalght process, noral perception, good
concentration, intact memory, good ifigence, and good insight and judgmer
throughout mental status examinations penfed by both Ms. Minde{Doc. 12-9 at 82-
83) and Phoenix Interfaith @aseling (Doc. 12-10 at 8-9).

Accordingly, more tham mere scintilla of evidencipports the Commissioner’s

decision. “[T]he ALJ is entitle to draw inferences logical§owing from the evidence.”
Gallant, 753 F.2d at 1453 Therefore, the Court must affirm the ALJ’'s decisioBee

Hammock879 F.2d at 501see alsat2 U.S.C. § 405(g). The Court finds the ALJ did npt

err by giving more weight to the opime of the State agey physician and the
consultative examiner in findinBlaintiff was capable of p®rming past relevant work
as a housekeeper.

C. Whether the ALJ Properly Weighed Subjective Complaints

Next, Plaintiff argues that the ALJilied to properly weigh her subjective

complaints. (Doc. 15 at 19-23The parties dispute whether the ALJ must give clear i
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convincing reasons for rejecting claimanssbjective complaint®r whether the ALJ
must make specific findings based on tkeord for discounting claimant’s subjectiv
complaints. The District Court of Califomhas addressed this issue in a well-reaso
opinion and this Court adopts that Count&asoning in concluding that, to the exte
there is actually any princigdl distinction between the tvetandards, the ALJ must mak

specific findings supported by the reddo explain hecredibility evaluatior'.

! The District Court of Californiaet forth its reasoning as follows:

In Bunnell the court addressedmfusion regarding the
standard for evaluating eh credibility of subjective
complaints and endorsedettstandard set forth iG@otton v.
Bowen 799 F.2d 14039th Cir.1986) Varney v. Secretary of
Health and Human Service846 F.2d 581583-584 (9th
Cir.1988) andGamer v. Secretary of Health and Human
Services 815 F.2d 1275, 127®th Cir.1987). Bunnell 949
F.2d at 345. The so-calledCbtton standard” requires the
claimant to produce objectv medical evidence of an
underlying impairment that iseasonably likely to be the
cause of the alleged pain. Oribat evidence is produced, the
adjudicator may not reject a claimant’s subjective complaints
based solely on a lack of jelstive medical evidence fully
corroborating the alleged severity of the paBunnel] 949
F.2d at 343, 345 (citin@otton 799 F.2d at 1407). Rather,
the adjudicator must “spdmally make findings which
support this conclusion. E&ke findings, properly supported
by the record, must be suffeitly specific to allow a
reviewing court to concludehe adjudicator rejected the
testimony on permissible groumdand did not arbitrarily
discredit a claimant’'s testimony regarding painBunnell
949 F.2d at 345—46 (internaitation and qua@ition omitted).

Some subsequent decisions/éatated that, unless there
Is affirmative evidence thaa claimant is malingering, the
ALJ must articulate “clear and convincing” reasons for
rejecting subjective complaintsSee, e.g., Morgan V.
Commissioner of the Social Security Administrgtios® F.3d
595, 599 (9th Cir.1999Regennitter v. Commissioner of the
Social Security Administrationl66 F.3d 1294, 1296 (9th
Cir.1999); Reddick 157 F.3d at 722.ight, 119 F.3d at 792,
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Lester v. Chater81 F.3d 821, 834 (9th Cir.1998molen 80
F.3d at 1284Johnson v. Shalaja60 F.3d 1428, 1433 (9th
Cir.1995); Dodrill v. Shalala 12 F.3d 915, 918 (9th
Cir.1993). Other decisions stathat the AU must make
specific findings based on d@hrecord, butdo not use the
“clear and convincing” formulaSee, e.g., Meanel v. Apfel
172 F.3d 1111, 11134 (9th Cir.1999)Sousa v. Callahgn
143 F.3d 1240, 124®th Cir.1998) Chavez v. Department of
Health and Human Servicesl03 F.3d 88, 853 (9th
Cir.1996); Byrnes v. Shalala60 F.3d 639, 641-42 (9th
Cir.1995); Moncada 60 F.3d at 5240rteza v. Shalala50
F.3d 748, 749-50 (9tiCir.1995) (per curiam)jFlaten v.
Secretary of Health and Human Servicé$ F.3d 1453, 1464
(9th Cir.1995).

The “clear and convincing” lguage appears to have been
derived from Swenson v. Sullivan876 F.2d 683 (9th
Cir.1989), which states thattlfie Secretary’s reasons for
rejecting excess symptom testimony must be clear and
convincing if medicakvidence establishes objective basis
for some degree of the symptom and no evidence
affirmatively suggests that the claimant was malingering.”
Swenson876 F.2d at 687 (citinGallant v. Heckler753 F.2d
1450, 1455 (9tiCir.1984)). InGallant, however, the court
did not hold, or even affirmakly state, that an ALJ is
required to provide “clear and convincing” reasons for
rejecting excess pain testimonyeviever there is no evidence
of malingering. Instead, the court merely observed that no
witness had testified that tldaimant was malingering, that
“[nJo clear and convincing reasons were provided by the
ALJ” for his rejection of theclaimant’s testimony, and that
the evidence relied on by @hALJ for his credibility
evaluation was “insubstantial. Gallant, 753 F .2d at 1455,
1456.

Bunnelldid not cite eithe€allant or Swensonand neither
Bunnellnor the cases it did cite with approval (thatsiton
Varney andGame) use the “clear and convincing” formula.

It thus appears that the “cleand convincing” standard is an
unwarranted elaboration of the substantial evidence standard
of review, and that it was not part of t@ettontest adopted

in Bunnell where the en banc cowattempted to clarify the
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Turning to the ALJ’s decision in this @& the Court finds the ALJ did in fagt
make specific findings supported by thecord in explaining why she disregarded
Plaintiff's subjective complaints. First,dPALJ found Plaintiff'ssubjective complaints
were not supported by the theal evidence. (Doc. 12-& 24-25). While an ALJ may
not reject a claimant’s subjective complaib&sed solely on lack of objective medical
evidence to fully corroboratedhalleged severity of paisge Rollins261 F.3d at 856-57;
Fair, 885 F.2d at 602, the laak objective medical evidee supporting the claimant’s
claims may support the ALJ’s findingaththe claimant is not credibleSee Batson v.
Comm’r of the Soc. Sec. AdmiB59 F.3d 1190, 1197 (9thrCR003). The absence of
factors indicating the existence of seveyain, including limited range of motion
muscular atrophy, weight loss, or impairment of generaitiout, as in this case, car
support an ALJ’s credility determination. See Hollis v. BowerB837 F.2d 1378, 1384
(5th Cir. 1988) (citindAdams v. Bower833 F.2d 509, 51¢th Cir. 1987)).

While Plaintiff alleged limitations inlifting, squatting, bending, standing,
reaching, walking, sitting,kneeling, talking, hearing, climbing, seeing, memory,
completing tasks, concentration, understagdiollowing instructions, using her hands,
and getting along withothers (Doc. 12-3 at 24fhere was no medical evidencg

documenting any symptoms affecting her abilityd¢ach, talk, hear, or see. In physical

law. Any difference between the standards may be more
apparent than real. There does not appear to be any
principled distinction betweenéhwo standards as they have
been applied. To the extent that there is or may be a conflict,
however, Bunnell must control since it was an en banc
decision. Accordingly, ts Court will adhere tdBunnell's
requirement that the ALJ makKspecific findings” supported

by the record to explain hisedibility evaluationrather than
imposing the arguably more &oting “clear and convincing”
requirement suggested Morganand its predecessors.

Ballard v. Apfel No. CV 99-2195-AJW, 20 WL 1899797, at *2 (C.D. Cal. Dec. 19,
2000).
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examinations Plaintiff had normal range mibtion in all of her joints in her uppe
extremities. (Doc. 12-9 at 382). As discussed abovege supraSection III.B.1, the
medical evidence showed favorable functional findings of a nontender neck with pa
ranges of motion, full ranges ofotion of all joints, includig full hip and knee ranges o
motion, nontender wrist, elbow, shoulder, tkpee, and ankle ranges of motion, and t
ability to produce neat pennsrip, as well as more genktaut nonetheless importan
findings of the absence of acute or only ndldtress, nontender extremities, the absel
of shoulder, elbow, hand, knes, ankle erythema or edema, and the absence of extre
joint synovitis. (Doc. 21 at 8-9) (citingnedical assessments performed by |
Appointment MD (Doc. 12-9 at 87-98), Camelback Medical Plaza (Doc. 12-9 at 35
Dr. House (Doc. 12-9 at 80-85), and Dr. Nol@oc. 12-11 at 4-8)). Further, X-ray
revealed only early, mild hignd knee osteoarthritis, ansharmal left clavicle. Ifl. at 9).
See Burch v. Barnhard00 F.3d 676, 680-81 (9th Ci2005) (affirming credibility of
ALJ’s finding based in part on mimal objective evidence).

Second, the ALJ also dod Plaintiff was noncompliant with treatmer
recommendations. (Doc. 12-3 at 24-25).U]fjexplained, or inagquately explained,
failure to seek treatment orlkmw a prescribed course of treant” is a relevant factor in
assessing credibility of pain testimonyBunnell v. Sullivan947 F.2d 341, 346 (9th
Cir.1991); see also Meanal v. Apfel72 F.3d 1111, 1114 #® Cir. 1999) (ALJ may
consider Social Security disability claimant’s failure to follow treatment advice 4
factor in assessing Social Security disgbiclaimant’s credibility). Mental health
providers also noted numerous missed appointsn@oc. 12-9 at 1214, 32); (Doc. 12-
10 at 77, 103-04, 106), includy noting on April24, 2007, that Platiff had not been
seen since January 31, 20070¢(D12-8 at 51), on Februa®g, 2008, that Plaintiff had
not attended an appointment since Januar@88 (Doc. 12-9 at 29), and on Septemb
11, 2008, that Plaintiff had not been sinceiAp5, 2008 (Doc. 12-10 at 52). Similarly
more than one provider noted that Pldinfailed to obtain odered laboratory blood
studies. (Doc. 12-8 at 3)Doc. 12-9 at 6).
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Third, the record also caihed evidence of exaggerti In weighing credibility,
the ALJ may consider evidence that aimlant exaggerated her symptoms wh
evaluating the claimant’s subje@ complaints of pain.See Hall v. AstrueNo. CV 12-
3494 JC, 2012 WL 3/R080, at *4 (C.D. CalAug. 31, 2012)Jones v. Callahan122
F.2d 1148, 11528th Cir. 1997). As tb ALJ expressly noted in her decision (Doc. 12
at 22), Plaintiff claimed that her condition affed her abilities to evereach, talk, hear,
or see, although, there was no evidence roitditions in these areas. To the contral
there was ample evidenceathPlaintiff had no difficulty in these areasSee supra
Section II.C.

Plaintiff asserted there was eviden documenting symptoms affecting h¢
inability to reach. Howeverexaminations revealed a nontender neck with painl
ranges of motion (Doc. 12-9 at 89, 91); the abseof shoulder erythema or edema (Dg
12-8 at 4); and nontender shder ranges of motion (Doc. 12-9 at 38-39, 41, 102); (Dt
12-11 at 7), or full ranges a@hotion of all joints despite ported pain (Doc. 12-8 at 4)
Plaintiff's own lay witness reported that Riff's condition did notaffect her ability to
reach. (Doc. 12-7 at 17). Further, PlainaSserted that her depression affected
speech. However, her own treating mentaltheproviders repeatlly noted normal,
articulate speech. (Doc. 12-8 at 30, 41, 52-@3)c. 12-9 at 7, B3); (Doc. 12-10 at 53,
77). Finally, Plaintiff also asserted tHa¢r mental condition affected her hearing a
seeing due to auditory and vauhallucinations. While Platiff reported such symptoms
to them, Plaintiff's treating mental healtproviders never recded any objective
indications of such.

Fourth, as the ALJ expressly noted irr decision (Doc. 12-3 at 23, 25), and 4

discussed abovesee supraSection 1l.B.1, psychiatricand pain medications were

effective. See Warre439 F.3d at 1006 (impairment whican reasonably be alleviate
by treatment cannot serve as bdsr finding of disability).

Fifth, the ALJ found Plaintiff's dé activities undermied her subjective
complaints (Docl12-3 at 24-25).See MatthewslO F.3d at 679-8(Ninth Circuit Court
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of Appeals upheld ALJ’s rejection of claimis subjective complaints where ALJ foun
claimant’'s performance of daily activities dikhousecleaning, light gardening, ar
shopping undermined claimangssertion of disabling pain.Rlaintiff cared for her own
personal needs, albeit with effort (Doc.-12at 14, 20-21, 56); (Doc. 12-8 at 34
performed at least limited housdth@hores (Doc. 12-3 at 438); (Doc. 12-7 at 14, 22);
(Doc. 12-8 at 34), preparedhgple meals (Doc. 12-7 at 122), swam for exercise (Doc
12-8 at 50); “ke[pt] up with her home [antdmily” (Doc. 12-7 at 14), possessed
driver’s license and drove dag the relevant time period (Dot2-3 at 50); (Doc. 12-8 at
83), performed at least limited shopping (Doc.71at 15, 23), traveled out of state to [
with ill relatives (Doc. 12-9 af3, 75); (Doc. 12-10 at 106), @planned to teend church
regularly (d. at 43). Plaintiff alsperformed childcare for hgrandchildren (Doc. 12-8
at 34-35). See Conley v. Astrud71 Fed. App’x 758, 759 {9 Cir. 2012) (unpublished)
(Social Security disability clenant’s activities that includechild care constituted legally
sufficient reason for discounting subjective complaif®ljing 261 F.3d at 857 (Socia
Security disability claimant’'s pain alletians undermined by #uities that included
attending needs of two young children).

Plaintiff citesFair v. Bowen 885 F.2d 597 (9th Cir.9B9), for the poposition that
performance of activities that do not trangfethe grueling pace @& work environment
do not impugn the integrity of claimed dmslity. (Doc. 15 at 21). However, iRair, the
Ninth Circuit Court of Appeals affirmethe Commissioner’s decision discounting tk
claimant’s subjective complaints basedpart on his daily activities, where the AL
found the claimant had remained capablecafing for all of his own personal need

performing his own routine household maintece and shopping chores, riding publ

transportation, and driving haavn automobile. 885 F.2d ab4. These are similar to the

daily activities that Plaintiff acknowledges perfong. If anything, the circumstances i
Fair support Defendant’s argument.
The Court finds the ALJ’s credibility findg was a “reasonable interpretation” g

the evidence and was supported by substagnidience in the recoréccordingly, “it is
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not [the Court’s] role to second-guess iRollins 261 F.3d at 857 (citingair, 885 F.2d
at 604). Therefore, the ALJ did not errejecting Plaintiff's subjective complaints.
D. Whether the ALJ Properly Weighed Third Party Reporting

Finally, Plaintiff argues that he ALfhiled to properly weigh the testimony of

Plaintiff's father-in-law. (Doc. 15 at 23-24)As the ALJ noted, Plaintiff's father-in-law
alleged that Plaintiff has limitations in liftg, squatting, bendingstanding, walking,

sitting, kneeling, talikng, hearing, stair climbing,eging, memory, completing tasks

concentration, understandingJléwing instructions, and usinher hands. (Doc. 12-3 at

25). When an ALJ discounts the testimony gféatnesses, “he or she must give reasg
that are germane to each witnes¥alentine v. Comm’r Soc. Sec. Admbi’4 F.3d 685,
694 (9th Cir. 2009) (quotinBodrill v. Shalalg 12 F.3d 915, 91@th Cir. 1993)).

In rejecting Plaintiff's father-in-law’s statements the ALJ explained that
statements were similar to Plaintiff's sulijge complaints and p®rted limitations and
that his statements were not credible far fame reason, becaubke statements were

inconsistent with the edence in the record(Doc. 12-3 at 25).

In Valentine the Ninth Circuit Court of Appesifound that the ALJ gave germane

reasons for discounting the testimony of ambkat’'s spouse by rejecting the spouse’s |
testimony for the same reasons the Aie]ected the claimant's own subjectiv
complaints. The Court of gpeals explicitly made thisrding because the spouse
testimony was similar to thedtmony given by the claimant574 F.3d at 693-94. The
Court of Appeals explained that because the ALJ provided valid reasons for rejq
claimant’'s own subjective complaints, and fthpouse’s] testimonyas similar to such
complaints, it follows that the ALJ also gagermane reasons for rejecting the spous
testimony” by rejecting that simony for the same reasonsl. at 694.

In this case, as discussed abosee supraSection II.C, the ALJ gave valid
reasons for rejecting Plaintiff's own subjective complaints and the ALJ referenced
reasons as the basis for also rejecting Plaintiff's father-in-law’s statengaadoc. 12-

3 at 25). Therefore, the ALJ gave germaeasons for rejecting the lay statements

-21 -

ns

his

Ay
P

S

pCtin

thos

of




© 00 N O o b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N O 00N W N P O © 0N O 0 W N B O

Plaintiff's father-in-law and did not err imow she rejected those statements.
IV. CONCLUSION

Accordingly, the ALJ did not err in findg that Plaintiff was not disabled withir
the meaning the SadiSecurity Act.

Based on the foregoing,

IT IS ORDERED that the decision of théAdministrative Law Judge is
AFFIRMED .

IT IS FURTHER ORDERED that the Clerk of the Court shall enter judgme]
accordingly. The judgment will serve as the mandate of this Court.

Dated this 29th day of April, 2013.

James A. Teilbﬂrg
Senior United States District Judge
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