Cherenetal v. Co

© 00 N o g B~ W N PP

N NN NN NNNDNRRR R R R B B R
0 N O 00 W NP O © 00N O 0 M W N B O

pass Bank et al Doc.|24

WO

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

DAVID H. CHEREN; CATHERINE A. | No. CV-12-00206-PHX-JAT
CONRAD CHEREN,
ORDER
Plaintiffs,
V.

COMPASS BANK; BBVA COMPASS
BANK; and DOES 1 through 10,

Defendats.

Pending before the Court are four tions. The first motion is Defendarlt’s
Motion to Dismiss PlaintiffsS’Complaint (“Motion”) (Doc. 12). Plaintiffs have filed g
Response (Doc. 13) and Defant has filed a Reply (Dod6). The second motion
before the Court is Plaintiffs’ Notice dflotion and Motion for Sanctions Pursuant {o
Rule 11 of the Federal Rules Givil Procedure. (Doc. 15)The third motn before the
Court is also titled Plaintiffs’ Notice of Mmn and Motion for Sarons Pursuant to
Rule 11 of the Federal Rules of Civil Prdoee and is identical to the second motion.
(Doc. 15). Defendant filed a Response @ tifird motion (Plaintiffs’ second motion fo
sanctions) (Doc. 17) and Plaintiffs filed agRe (Doc. 18). The fourth motion before

174

the Court is appropriately also titled aRitiffs’ Notice of Motion and Motion for

Sanctions Pursuant to Rule &fithe Federal Rules of Civitrocedure and is identical t@

! As Defendant, Compass Bank, explaire its Motion, Defendants are a single
entity for purposes of this order. (Doc. 12 at 1).
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the second and third motiorisefore the Court. (Docl9). The Defendant filed a
Response to the fourth motion (Doc. 20) &hdintiffs filed a Reply. (Doc. 21). The
Court now grants the DefendaMotion and dismisses Pldifis’ Complaint with leave
to amend. Further, the Court denies alkkéhof Plaintiffs’ motions for sanctions.
l. BACKGROUND

In early 2011, Plaintiffs applied fom mortgage loan with Defendant for the
purchase of a condominium in Meo. (Doc. 1 at 3). Ompril 7, 2011, Defendant
issued a conditional letter of approval for thario (Doc. 1-1 at 5). The conditional letter
of approval describes the property agdr as “Rosarito Tijuana, MX” andg
“condominium.” (d.) It states the loammount as $378,750.00.1d() The letter
requested “proof of down payment” and “c@at” from the Plaintiffs, which Plaintiffs
allege they provided. (Doc. 1 at 3). Onrha2, 2011, a mortgagefficer for Defendant
sent an email to Plaintiffs under the subj&gpproval Letter”. (Doc. 1-1 at 2). In the
email, the mortgage officer: stipulates tban amount as “L/A $378,750.00 (I did it gt
the maximum but you can apply as much as want —let me know at what amount you
want to leave your loan at)”; quotes the inteedsd fixed 30 year program at 7.50%; asks
Plaintiffs to let the mortgage officer knafthey accept the terms and to submit furthger
paperwork; allows for Plaintiffs to chooséher financing options for their mortgage; and
asks the Plaintiffs to let the mortgag#icer know if they would prefer one of the
alternate programs.ld;) Plaintiffs allege they compled everything asked of them by

Defendant for processing the loan. (Doc. 4)atOn August 9, 2011, Plaintiffs claim th

11%

parties signed an Escrow Agreement foe tmortgage and Plaintiffs allege the
authorized Defendant to trsfier $333,000.00 to a U.Sitle Company to be depositeq

= <<

into the escrow account.ld() Then, around November Z011, Plaintiffs contend that
Defendant refused to prowdthe mortgage funds.ld( at 5). Further, Plaintiffs claim
Defendant explained to them that Plaintiffeuld be required topgply for a new loan or
re-apply for a loan under different conditiobnscause Defendant said Plaintiffs did npt

gualify for a loan under newly imposeaxbnditions for loan approval.ld() Plaintiffs
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allege that Defendant holds and refuses twide all relevant documents relating to th

loan application signedy the Plaintiffs. Id. at 6). On January 3@012, Plaintiffs filed

their Complaint. (Doc. 1). Rintiffs Complaint alleges breh of contract and breach of

the covenant of good faith arfidir dealing due to Defendastrefusal to complete the
loan process and by attemqgito impose new conditioran approval of a loan. Id.)
Plaintiffs have attached the conditional apf@ sent by Defendant on April 7, 2011, ar
the email sent on April 12, 2Q, to the Complaint. Defendiahas filed this Motion to
dismiss the Complaint arguing Plaintiffs have failed toestatlaim under Federal Rulg
of Civil Procedure 12(b)(6). (Doc. 12).

. DEFENDANT'S MOTION TO DISMISS (Doc. 12)

To survive a 12(b)(6) motiofor failure to state a clai, a complaint must meet
the requirements of Federal Rule of Ci#tocedure 8(a)(2). Rule 8(a)(2) requires
“short and plain statement of the claim shayvthat the pleader isntitled to relief,” so
that the defendant has “fair notice of what th . claim is and the grounds upon which
rests.” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 55(2007) (quotingConley v. Gibson
355 U.S. 41, 47 (1957)).

Although a complaint attaekl for failure to state elaim does not need detaile
factual allegations, the pleader’s obligatitin provide the grounds for relief require
“more than labels and conclusions, and a fdaeaec recitation of the elements of a cauj
of action will not do.” Id. (citing Papasan v. Allain478 U.S. 265, 286 (1986)). Th;
factual allegations of the coraint must be suffi@nt to raise a righto relief above a
speculative levelld.

Rule 8's pleading standard demanusre than “an unadped, the-defendant
unlawfully-harmed-me accusation Ashcroft v. Iqbgl556 U.S. 662678 (2009) (citing
Twombly 550 U.S. at 555). A contgnt that offers nothing mre than blanket assertion

will not suffice. Tosurvive a motion to dmiss, a complaint nsti contain sufficient

factual matter, which, if accepted as true, statetaim to relief that is “plausible on it$

face.” Id. Facial plausibility exists if the pleadpleads factual content that allows th
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court to draw the reasonable inference tthat defendant is liable for the miscondu
alleged. Id. Plausibility does notquial “probability,” but plaudility requires more than
a sheer possibility that a defdant has acted unlawfullyd. “Where a complaint pleads
facts that are ‘merely consistent’ with afeledant’s liability, it ‘stops short of the line
between possibility and plausibilitgf entitlement to relief.”1d. (quotingTwombly 550
U.S. at 557).

In deciding a motion to dismiss underl®&d2(b)(6), the Court must construe tHh
facts alleged in a complaint the light most favorable to tlarafter of the complaint, and
the Court must accept all well-pleaded factual allegations as tBlmvarz v. United
States 234 F.3d 428, 435 {9 Cir. 2000). Nonetheless glCourt does not have to acce
as true a legal conclusion ctea as a factual allegatidhapasan478 U.S. at 286, or an
allegation that contradicts facts that niseyjudicially noticed by the CourtShwarz 234
F.3d at 435see also Mullis v. U.S. Bankr. Cou28 F.2d 1385, 1388 (9th Cir. 1987
(“facts subject to judicial notice may be cmtesed on a motion tdismiss”). In deciding
a motion to dismiss the Court “may considdscuments that areeferred to in the
complaint whose authenticityo party questions.’Shwarz 234 F.3d at 43 The Court
also notes, because Plaintiffs are proceegnagsein this case, the Court must constrd
their complaint libeally, even when ealuating it under thégbal standard. Johnson v.
Lucent Techs. Inc653 F.3d 1000, 101(Pth Cir. 2011).

In this case, Plaintiffs’ claims of breaoli contract and breach of the covenant
good faith and fair dealing presuppose theterise of a valid contract. Thus, Plaintiffs
Complaint must allegenough facts, which the Court watcept as true, and these fag
must prove that the essential elements oflid cantract existed. The Court can consid
facts from documents referreditothe Complaint whose awghticity no party questions,
If, however, the Plaintiffs have not pleaded enough facts to show the existence of &
contract, Plaintiffs’ claims of breach of coamtt and breach of th@eenant of good faith
and fair dealing become not only impleusi but impossible. Under the standa

delineated irigbal, this would require the Court toagit Defendant’s Motion. No party
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guestions the authenticity afie conditional approval aneimail dated April 12, 2011
(“April 12 Email”). Further, the Court mudiake allegations of fact made by the
Plaintiffs in the Complaint asrue. Accordingly, in deding this motion, the Court
accepts as true Plaintiffs’ statements that/thbrovided the request documents in the
conditional approval (Doc. 1 at 3), and tRdaintiffs performed all conditions, covenantis
and promises required of themnid.(at 4).

A. Minimum Requirements for an Enforceable Mortgage Contract

The burden is upon the gqponent to prove all thessential elements of ar
enforceable contractMalcoff v. Coyier 484 P.2d 1053, 1055 (Ariz. Ct. App. 1971).
Generally, the minimum requirements for anforceable contracare an offer, an

acceptance, consideration, and adequate fs@mn of terms so that the obligation

[72)

involved can properly be ascertainddogus v. Lords804 P.2d 133, 13fAriz. Ct. App.
1991). The nature of the contract at isswsy also augment the minimum requirements.

Some contracts are subject to the statutianfds and must be mriting and signed by

14

parties to the contract iorder to be enforced.SeeAriz. Rev. Stat. § 44-101. The
contract at issue here is a mortgage @mbtr Arizona law defines a mortgage as “every
transfer of an interest in real property made only as a security for the performance|of
another act.” Ariz. Rev. Stat.3-702. Plaintiffs attempted toansfer an interest in rea
property as a security iorder to induce Defendant tan them approximately
$378,750.00. feeDoc. 1). Mortgage contracts asebject to the statute of frauds as
discussed below. See Ariz. Rev. Stat. 8§ 44-101(6).Accordingly, the Court must
determine if the facts alleged by the Pldis fulfill the minimum requirements to form
an enforceable mortgage contract. For tlhegad mortgage contract in this case, the
central issues are whether any mortgageraohtreated satisfied the statute of fraugds
and included adequately specific terms.
1. Mortgage Contracts are Subject to the Statute of Frauds
The mortgage contract here does not satie statute of frauds because it is npt

signed by the Plaintiffs and therefore domst bind them to any obligations. A
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fundamental precept of an enforceable mortgage contrastexplained by the United
States Supreme Court when it said “[i]t iherefore, a necessary ingredient in
mortgage, that the mortgagee should havenaedy against the person of the debto
Conway'’s Ex'rs & Deisees v. Alexandet1 U.S. 218 (1812). larder for the lender, or
mortgagee, to have any remedy against debtor the debtomust have signed the
contract. Arizona’s Statutef Frauds, codified at Arama Revised Statutes 8§ 44-10
provides, in relevant part:

No action shall be brought img court in the following cases

unless the promise or agreement upon which the action is

brought, or some memoranduthereof, is in writing and

signed by the party to be chadger by some person by him

thereunto lawfully authorized . . Upon an agrement . . . for
the sale of real property or an interest therein.

Ariz. Rev. Stat. § 44-101(6wens v. M.E. Schepp Ltd. P’shi82 P.3d 664, 667 (Ariz.

2008). In Arizona, a mortgage is “an intetestreal property for purposes of the Statut

of Frauds. Freeming Const. Co. 6ec. Sav. & Loan Ass'b66 P.2d 315, 317 (Ariz. Ct

App. 1977). Therefore, if any mortgag®ntract existed between Plaintiffs and

Defendant it must be in writing and signagthe debtor, i.e. the Plaintiffs.

Plaintiffs have not claimed they signedanartgage contract. Plaintiffs have onl

claimed that Defendant has refused to tauer “all documents” signed by Plaintiffs

“relating to the loan application.” (Doc. dt 6). To find for the Plaintiffs the Cour
would first have to make the inference thia¢se documents include a signed mortge
contract. Even then, thdlegation that Defendant is hibhg signed documents relating
to the loan application, if the Court apte it as true, only makes the existence of
signed mortgage contract somewhere possifileis does not move the existence of
signed mortgage contract from the realm of possibility piamisibility.

Instead of arguing a signed mortgage amitexists, Plaintiffs central argument
that the conditional approvahd April 12 Email constitute theinding contract at issue

(Doc. 13 at 2). This is a legal conclusiomucled as a factual allegation, which the Col
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need not take as trueSeePapasan 478 U.S. at 286. Ieonsidering the conditional

approval and email in order to determine Biading contract exists, the Court notes th

Plaintiffs’ signatures are conspicuously atise So while Plaintiffs argue that the

conditional approval and email effectively aat the Defendant’'signature, and, if a
contract existed, an action could be brougbainst Defendant, Plaintiffs have neithg
shown nor alleged that thesigned what constitutes therdract they now seek tg
enforce. Without Plaintiffssignature on the documentsafitiffs claim form a binding
contract, Defendant is barred from enforcemgy agreement the parties allegedly ha
This prevents Defendant from having any rdgnagainst Plaintiffs because Plaintiffs al
not bound to perform on the alleged cootra Under Arizonalaw “[m]utuality of
obligation is a requirement for a valid comtrahowever, mutuality igsbsent when only
one of the contracting parties bound to perform.”Carroll v. Lee 712 P.2d 923, 926
(Ariz. 1986) (quotingKeck v. Brookfield 409 P.2d 583, 586 (Axi Ct. App. 1965)).
Because there is no binding obligation for Baintiffs here, under Arizona’s Statute ¢
Frauds there is no enforceable contract.

2. Mortgage Contracts Require Adequate Specification of Terms

Moreover, even if the contract had beagnsd, the mortgage contract in this ca

does not adequately specify enough terms terfferceable. “The object of all rules g
interpretation is to arrive d@he intention of the parties a&xpressed in the contract.
Phelps Dodge Corp. v. Browb40 P.2d 651, 653 (Ariz. 1975).

While the primary purpose of anydicial interpretation of a

contract is to ascertain the pastintentions, it is the duty of

the trial court in the first instae to determine if the parties

intended the writing to be a complete and accurate integration

of the terms of their agreemenf presumption exists that a

contract complete on its face integrates the final intention of

the parties, but the presutign does not apply when the
writing is ambiguous or uncertain.

United Cal. Bank v. Pruddial Ins. Co. of America681 P.2d 390, 413 (Ariz. Ct. App

1983) (citations omitted). “The requirementrefsonable certainty of terms arises frgm
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the inescapable fact that thacertainty of the promises mandicate that a proposal or

acceptance was not intended to be undedsts a binding offer or acceptancé&thade
v. Diethrich 760 P.2d 1050, 1058 (Ariz. 1988&ge alsdMalcoff, 484 P.2d at 1055 (“If

the terms are ambiguous and uncertain then® isontract . . . .”). “The requirement 0

certainty is relevant to thdtimate element of contract forman, i.e., whether the parties

manifested assent ortént to be bound.Rogus 804 P.2d at 135 (quotingchade 760
P.2d at 1058). In essence the Court iarghd with determining whether the partie
showed an intent to be baliby the writing presented to ti@ourt. The less certain the
terms in the writing are, thede it shows the parties intendedo®mbound by that writing.
“The more important the uncertainty [is tbe contract at is®], the stronger the
indication is that the parties [did] not intenal be bound.” Restatement (Second)
Contracts 8§ 33 cmt. f (1981).

In a mortgage contract the property issue must be idéfied to meet the
“adequate specification of terms” requirementhe property atsisue is central to 4
mortgage contract for that property. Any uramty in the descripdin of the property, in
a writing purporting to be a mortgage contrasta strong indication that something mo

was expected before the pastimtended to be bound. that case, the writing at issus

would not be enough to exmethe intent of the partiemcwould not be enforceable|

The Arizona Supreme Court has said, “[ijtniscessary, of course, that a description
the particular property intended to be charged with the payment of a debt be suc}
identify it or furnish the meanof its identification.” Gamble v. Consol. Nat. Bank o
Tucson 262 P. 612, 613 (Ariz. 1928).

Generally, a mortgage is efftive if the description of
the property is sufficiently definite to enable the land to be
located. On the other handgeossly inadequate description
of the property is a substantidefect making the instrument
unenforceable. Thus, if the degtion is lacking or is so
indefinite or uncertain that ¢hproperty cannot be identified,
or if it calls for premises whit have no existence or which
cannot possibly be found, the ngage will be invalid unless
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reformed.

The office of the descrigin, however, is not so much
to identify the propeyt conveyed as to funish the means of
its identification. Although it isvague or indefinite, it will
not render the mortgage inopevatiif it contains data from
which a certain description can bede out or by the aid of
extraneous evidence it can lenplified and applied with
certainty to its intended subiject.

The fact that the desctipn of property covered by a
mortgage is expressed only irobd, general terms instead of
being specific will not necessly invalidate the mortgage
since such a description majford the means of positive
identification, and that is all that is necessary. A general
description may be restricted or controlled by a particular
description, but a particulatescription which is vague and
uncertain must yield to a genkdescription which is definite
and certain.

59 C.J.SMortgages8 146 (2012) @otnotes omitted).

Here, the property at issue is dased with no greate specificity than
“‘condominium” in “Rosarito fjuana, MX”. (Doc 1-1 at). The conditional approval
and email do not refer the reader to anyapus source to identify the actual addre
of the property or furnish any means of its igfezation. The Court finds this descriptior
of the security for doan, which is nthing more tharan unidentifiedcondominium in
Rosarito, Mexico, an inadequageecification of a central term to make this writing :
expression by witch both partiegended to be bound.

The vague description of the propeity the writing relied on by Plaintiffs is
symptomatic of the weaknessafstheir claim. The propertdescription, the additional
financing options in the April2 Email (Doc. 1-1 at 2), éhspecified loan amount of
$378,750 that Plaintiffs allege was redut¢eds333,000 (Doc. 1 at), and the lack of
signatures as discussed, are all factors itigeedo the Court of an intent by at leas
Defendant to communicate further beforeducing the parties’ agreement to &
enforceable writing. Therefer without more, the Coufinds the Complaint does no

allege enough facts to plausibly indicateat a mortgage contract existed betwe
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Plaintiffs and Defendant.

B. Breach of Contract Claim

“In order to state a claim for breach obntract, a plaintiff must allege the

existence of a contract between the plaistiffl defendant, a breach of the contract by

defendant, and resulting dageato the plaintiff.” Warren v. Sierra Pac. Mortg. Servs.

Inc., No. 10-02095, 2011 U.S. $i WL 1526957, at *3 (D. Ariz. Apr. 22, 2011) (citing
Chartone, Inc. v. Bernin83 P.3d 11031111 (Ariz. Ct. App. 2004))Graham v. Asbury
540 P.2d 656, 657 (Ariz. 1975Plaintiffs have failed to allege sufficient facts that thg
have a breach-of-contract claim against Defatglavhich is “plausible on its face” unde
the Twomblyandlgbal standard. The Complaint fails &bfirmatively plead that a valid
and binding mortgage agreent was reached and executad Defendant. Without a
valid contract there can lo® breach of that contract.

C. Breach of Covenant of God Faith and Fair Dealing Claim

“Under Arizona law, the covenant of g faith and fair ddeng is implied in
every contract, and the ‘duty arises bytue of a contractual relationship.’Silving v.
Wells Fargo Bank, NASOO F.Supp.2d 1055, 107D. Ariz. 2011) (quotindRawlings v.
Apodaca 726 P.2d 565, 569 (Ariz. 88)). “The essence of thdtity is that neither party

will act to impair the right of the other teeceive the benefits which flow from their

agreement or contractual relationshigd. at 1071. “Accordingly, the relevant inquiry

always will focus on the contract itself, tietermine what the parties did agree tq.

Kuehn v. Stanley9l P.3d 346, 354 (Ariz. Ct. Apj2004). Here, th parties did not
finalize an agreement to doghing because no contract ég$. No duty was created
because there was no right created for eplaety. Without a dutyDefendantould not
breach the covenant of good faitidafair dealing allged by Plaintiffs.

D. Leave to Amend

In this case, Plaintiffs have not anded, nor sought leave to amend, thei

Complaint as a matter of righinder Rule 15 of the FederRules of Civil Procedure.

Because the twenty-one déyne frame to file an anmeiIment followinga motion to
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dismiss has expired, Plaintiffs have lost thight to amend their complaint as a matter
course. Fed. R. Civ. P. 15(a)(1). Whpleevious precedent from the Ninth Circuit Cou
of Appeals instructed that districoburts should grant leave to amesuh spontevhen
granting a motion to dismiss, the Court of &gfs has recently calleédat precedent into
guestion in light of the recent revision ible Federal Rule of Civil Procedure 1%ee
Lacey v. Maricopa County  F.3d __ , 201®%/L 3711591, at *199th Cir. Aug. 29,
2012). However, because it appears thamnBfts could possibly state enough facts {
state a claim upon which relief can be grantbd, Court will allow Paintiffs to file an

amended complaint.

rt

(0]

Plaintiffs are reminded that the Court will only consider the amended complaint a:

the operative pleading. An amded complaint must stand @gs own. The Court will
not incorporate by reference any exhibits;tdial allegations, or legal claims made

prior versions of the complainGeeLRCiv 15.1 (“The proposed amended pleading is 1

to incorporate by reference any part oé tpreceding pleading, including exhibits”).

Plaintiffs are forewarned thait they elect to file an amended complaint and it fails
comply with the Cours instructions or case law explaihm this order, the action will
be dismissed with prejudicpursuant to Rule 41(b) aothe Federal Rules of Civil
Procedure. See McHenry v. Renn&4 F.3d 1172, 1177 (9tRir. 1996) (affirming
dismissal with prejudice of prolix, argumetia, and redundant amended complaint th
did not comply with Rule 8(a))\evijel v. N. Coast Life Ins. G651 F.2d 671, 673-74
(9th Cir. 1981) (affirming dismissal of amended complaint that was “equally as verl
confusing, and concluso@s the initial complaint”)Corcoran v. Yorty 347 F.2d 222,
223 (9th Cir. 1965) (affirming dmissal without leave to amend of second complaint {
was “so verbose, confused and redundant iisatrue substancef any, [was] well
disguised”).
lll.  PLAINTIFFS’ MOTIONS FOR SANCTIO NS (Doc. 14), (Doc. 15), (Doc. 19)
On March 23, 2012, Plaifits filed their first motionfor sanctions. (Doc. 14).

Plaintiffs then filed a second identical motifmm sanctions on the same day. (Doc. 15%).
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It appears this second motiaras filed erroneously by Pldiffs when they attempted to
simultaneously serve Defendamith the first motion. $eeDoc. 18 at 3). Defendant’s
counsel then attempted to communicate wRhaintiffs and clarify what actions
Defendant had taken that warranted the mdoorsanctions, asked Plaintiff to withdraw
the motion for sanctions for failure to stareactionable claim waanted by existing law,
and advised Plaintiffs that Defendant mak & attorney’s feegor having to oppose
Plaintiffs’ motion for sanctions.(Doc. 17-1 at 2). Four omths later, on July 24, 2012
and now informed of potential consequencesirfiiffs intentionallyfiled a third identical
motion for sanction$. (Doc. 19). Defendant was cogiled to file two Responses tg
these three motions for sanction®oc. 17); (Doc. 20). Defelant in its Response (Dod.
17 at 1-2) and at oral arguntesn October 29, 2012, requestidcht Plaintiffs reimburse
Defendant for the attorney'fees incurred in responding laintiffs’ motions. The
Court finds this to be a reasonabielavarranted request by Defendant.

Filing a complaint against another partyarder to receive a judicial remedy i

UJ

what our judicial system is designed toilitate. Filing a sepata motion for sanctions

174

against an attorney defendingaagst the complaint is an &rely separate issue. The

courts “reserve sanctions for the rare &axdeptional case where the action is cleay

<

frivolous, legally unreasonable or withouggé foundation, or brought for an imprope
purpose.” Operating Engineers Psion Trust v. A-C Cp859 F.2d 13361344 (9th Cir.

=

1988). “The central purpose of Rulel is to deter baseless filings."Newton V.
Thomason22 F.3d 1455, 1463 (9thir. 1994). Rule 11 justifies sanctions “when a filing
is frivolous, legally unreasonable, or withoiactual foundation, or is brought for a
improper purpose.’Estate of Blue v. County of L,A20 F.3d 982, 985 (9th Cir. 1997).

—

A “frivolous” filing is one that is “both baseless and mad&hout a reasonable and
competent inquiry.” Townsend v. Holman Consulting Cqrp29 F.2d 13581362 (9th

% The Court notes that Plaintiffs evea-signed and datedishthird motion for
sanctions|Id. at 5) (re-dated “July 2, 2012’_?, asidence that thighird motion was not
mistakenly filed and Plaintiffs intended to file multiplemical motions for sanctions.
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Cir. 1990). Even if this Court had deniB@&fendant’s Motion to Dismiss, which it ha

not, Defendant’s argument is not baselessmade without a reasonable and competént

inquiry. Making the argumerihat the Conditional Approvalnd April 12 Email do not

constitute a binding contract is clearly ‘mented by existing law.” Fed. R. Civ. B.

11(b)(2). Accordingly, Riintiffs’ motions for sanctions are denied.

Defendant, however, should not be fordedpay to defend against Plaintiffs
repeated motions for sanctions. Plaintftisced Defendant to diend itself by filing the
Complaint in the first place. Defendargasonably and effectively defended itse
Plaintiffs were given the qqortunity to withdaw their initial motion for sanctions, bu

instead, Plaintiffs filed amadditional motion for sanctionsRule 11 explicitly protects

prevailing parties from frivolous motions for séinas such as these. Under Rule 11, fi

warranted, the court may awlathe prevailing party [in anotion for sanctions] the

reasonable expenses, includintpatey’s fees, incurcefor the motion.” Fed. R. Civ. P

11(c)(2). The Court recognizes that Plaintdfe proceeding without counsel. The Court

also notes that Plaintiff, David Cheren, has been an attorneyéo thirty years. Even

—h

[

if the Court were to ignore Plaintiffs’xperience, the Court may not decline sanctions

solely because a party (o se See Warren v. Guelke?9 F.3d 1386, 1390 (9th Cir

1994) (“We first note that [Rule 11] expliy applies to parties not represented by

attorneys. The district couit therefore not at liberty to exempt automatically su

persons from the rule’s requirements. Secpndlule 11's express goal is deterrence|. .

). The Court does not look to punish Pté#fs, the Court only looks to make Defendant

whole again after defending against theltiple motions for sanctions. Defendar
requests $1000 for attorney’s fesasd says it will file an applation for attorney’s fees to
justify this amount. (Doc. 17 at 9). Accordingly, the Court grants Defendant’s req

for attorney’s fees.

* As Defendant points out and Plaintifiave not denied, Plaintiff David Chere
was admitted to practice law @alifornia in January 1968nd is currently an active
member of the state bar of Califia. (Doc. 17 at 3 n. 1).
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VI. CONCLUSION
Based on the foregoing,
IT IS ORDERED granting Defendant’s Motion tDismiss (Doc. 12). Plaintiffs

may file an amended complawithin twenty-one (21) days from the date of this order;

if Plaintiffs fail to file anamended complaint within thiseddline, the Clerk of the Cour
shall enter judgment, dismiggj this case with prejudice.

IT IS FURTHER ORDERED denying Plaintiffs’ Mdion for Sanctions (Doc.
14).

IT IS FURTHER ORDERED denying Plaintiffs’ Mdion for Sanctions (Doc.
15).

IT IS FINALLY ORDERED denying Plaintiffs’ Motion for Sanctions (Doc. 19
and granting Defendantigquest for attorney’s fees. Defant shall file an application
for attorney’s feesvithin seven (7) days from the date of this order.

Dated this 2nd dagf November, 2012.

-

y James A. Teilborg /
United States District Judge
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