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Aircraft Maintenance, et al Doc.

WO
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Sheryl Ann Raffile, No. CV12-0365-PHX-DGC
Plaintiff, ORDER
V.

Executive Aircraft Mantenance, et al.,

Defendats.

Plaintiff Sheryl Ann Raffile filed hefirst amended complairon May 22, 20132.
Doc. 58. Defendants Executive Aircraflaintenance, a/k/a Copper State Turbir

Company (“EAM”), and Steven W. Saundersvédiled separate motions to dismisy

Docs. 67, 73. Both motions drdly briefed. Docs. 67, 7(;1; Docs. 73, 74, 76. For the

reasons that follow, the Court will grant inrpand deny in part EAM’s motion, and wil
grant Saunders’s motidn.
l. Background.

Plaintiff alleges the following.She is the mother of twayng boys. Doc. 58, 9
On July 10, 200%he and pilot Christopher Morrell wetraveling in a Beechcraft Mode

1 On September 4, 2012, Plaintiff filedsecond amended complaint (Doc. 85)
violation of Federal Rule o€ivil Procedure 15(a) and I®v 15.1. Plaintiff's first
amended complaint (Doc. 58)the active complaint.

_ ? Defendant Saundersequest for oral argument (Doe3) is denied because th
issues have been fully bfezl and oral argument will n@lid the Court’s decisionSee
Fed. R. Civ. P. 78(bPartridge v. Reich141 F.3d 920, 926 (9th Cir. 1998).
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BE35 Bonanza aircraft bearing registoatinumber N4334W @r Las Vegas, New
Mexico. Id. 1 10. The aircraft “just gave outs stated by Mr. Mortein the State of
New Mexico Incident Reportld. § 11. The aircraft plumnted to the ground, catching
fire and severely injuring Mr. Morrell and Plaintifid.  12. At the time, Plaintiff was
37 years of ageld. { 9.

Plaintiff was transported to the Wersity of New Mexico Hospital in
Albuquerque, where she was admitted with6B9 body surface area burns of most
full thickness, especially in her lower extnities, abdomen, lower back, and arnhd.
1 13. Plaintiff was intubated, sedateshd placed on mechiaal ventilation. Id. § 14.
She underwent numerous proceziiover the next 11 daysd. § 15. On July 21, 2009

Plaintiff was transferred to a burn unit@brnell Medical Center where she underwe

amputation of both lower extremitiesld. § 16. On or about December 18, 2009,

Plaintiff was discharged homedd. 1 17. She continues to receive medical treatment
the injuries she suffered agesult of the incidentld.

According to a Federal Aviation Administration (“FAA”) investigation, Barrg

Thomas Scottsdale, LLC (“Barron”), an airitrroker company outde of Scottsdale,
Arizona, sold the aircraft thir. Morrell on July 9,2009, the day prior to the inciderd.
1 19. The aircraft was sold on behalfSieve Saunders of Laughlin, Nevadd.  20.
The agreement to sell theaiaft to Mr. Morrell was negated and executed while thg
aircraft was owned, possessed, and rotled by Mr. Sanders in Arizona. Id. The
transfer of title following the sale of the airftran July 9, 2009, resulted in an Aircraf
Bill of Sale executed by Mr. Saunders ivda of Barron and aimmediate subsequen
execution of an Aircraft Bill of Saley Barron in favor of Mr. Morrell.ld. The FAA
further found that in the weglkior to the incident, EAMperformed an annual inspectio
of the aircraft.ld. | 21.

In her first amended complaint, Plainté#fieges strict products liability, failure tg

warn, and negligence, agaimdit Defendants. Doc. 58.
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Il. Legal Standard.

When analyzing a complaint for failute state a claim for relief under Ruls

UV

12(b)(6), the well-pled factual allegations ‘€ataken as true and construed in the light
most favorable to the nonmoving party.Cousins v. Lockyeb68 F.3d 1063, 1067 (9th
Cir. 2009) (citation omitted). Igal conclusions couched aacfual allegations “are not
entitled to the assumption of truttAshcroft v. Igbal129 S. Ct. 1937, 1950 (2009), and

[11] m

therefore “‘are insufficient talefeat a motion to dismiss féailure to state a claim,
In re Cutera Sec. Litig610 F.3d 1103, 1108 (9thrCR010) (citation omitted).

To avoid a Rule 12(b)(6) dismissaletltomplaint must plead “enough facts to
state a claim to relief that is plausible on its facBell Atl. Corp. v. Twomb|y550 U.S.
544, 570 (2007). The court may not assuna the plaintiff can prove facts different
from those alleged in the complainGeeAssociated Gen. Contractors of Cal. v. Cal.
State Council of Carpenterd59 U.S. 519, 526 (1983)Jack Russell Terrier Network of
N. Cal. v. Am. Kennel Club, Inc407 F.3d 1027, 1035 (9th rCi2005). Dismissal is

appropriate where the complaint lacks a cegble legal theory, lacks sufficient fact

(7]

alleged under a cognizable legal theory, amtains allegations disclosing some absolute
defense or bar to recoverySee Balistreri v. Pacifica Police Dep@01 F.2d 696, 699
(9th Cir. 1988)Weisbuch v. County of L,AL19 F.3d 778, 783, n.1 (9th Cir. 1997).
lll.  EAM'’s Motion to Dismiss.

EAM moves to dismiss Plaintiff's strigbroducts liability and failure to warn
claims. Doc. 67.

A. Strict Products Liability.

A product liability action isany action brought againatmanufacturer or seller of
a product for damages for bodilyjury, death or property daage caused by or resulting
from the manufacture, construction, design, felaninstallation, preparation, assembly,
testing, packaging, labeling,lsause or consumption of apyoduct, the failure to warn
... or the failure to provide proper instioos[.]” A.R.S. 8 12-681(5). Arizona court$

have recognized a products liabilityclaim “in  three distinct situations:
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(1) [m]anufacturing defects, (2) design defe@rd (3) warning or instruction defects;

that is, failure to adequadyewarn or instruct irthe use of the product.Brown v. Sears,
Roebuck & Cq.667 P.2d 750, 756 (Ariz. App. 1983 laintiff appears to allege all threg
theories. SeeDoc. 58, 1 24. To establish a prifi@@ie case for strict products liability
“a plaintiff must show thathe product was in a defeativcondition (when it left the
defendant’'s hands), that the defect made ghoduct unreasonably dangerous, and t
the defect was a proximate cause of plaintiff's injurie§W. Pet Prods., Inc. v. Koch
Indus., Inc, 273 F. Supp. 2d 1041, 1051 (D. Ariz. 2003).

EAM argues that it does not qualify a@s “manufacturer” or “seller” under
Arizona’s product liability statute. Doc. 67,&t A “manufactureris “a person or entity
that designs, assembles, fabricates, prodewoestructs, or otherwise prepares a prodl
or component part of a produisefore its sale to a user oonsumer[.]” A.R.S. § 12-
681(3). A “seller” is “a personor entity . . . that is engagen the business of leasing an
product or selling any product for resaleg usr consumption.” A.R.S. § 12-681(9).

Plaintiff alleges generally that “the fé@dants, and each of them, so design¢

manufactured, remanufactured, overhauled, mexdlifaltered, repaired, sold, or provide

instructions or warnings fothe components, assemblies, or systems” of the aircr

Doc. 58, 1 23. While Rule 8 does not requiletailed factual allegations, “it demanc
more than an unadorned, the-defaridanlawfully-harmed-me accusation.lgbal, 556
U.S. at 678. “Threadbare r&ds of the elements of a cauef action, supported by mer;
conclusory statements, do not sufficéd’

The only specific allegatiothat Plaintiff makes in hefirst amended complaint
with respect to EAM is that pirovided inspection services time aircraft the week prior
to the crash. Doc. 58, { 2Trhe first amended complaidbes not describe any specifi

work that EAM performed during the inspien. Dismissal is appropriate becaus

® In her response to the motitmdismiss, Plaintiff relies oBonley v. Gibson335
U.S. 41 (1957), and relatedses. Doc. 70 at 7. Th&onleystandard was abrogated b
the Supreme Court ilwombly 550 U.S. at 563.
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jurisdictions to impose strict liabilityon those who merely provide repairs ar

Plaintiff has not alleged sufficient facts forist products liability against EAM as eithe
a manufacturer or sellérSee Balistreti901 F.2d at 699.

In her response to the motion to dismB&gintiff makes new factual allegation
against EAM, namely that it removed and repthathe aircraft’'s left bladder fuel tank
nose landing gear, flexible steering link esdembly, flex steering bearing, rod end, a
wheel bearings. Doc. 70, at.10Plaintiff also alleges ier response that “EAM has
significant maintenance facilitwhich operates a parts department,” that “[a]n aircr
cannot undergo an annual inspec without replacing partsAnd that a jury may believe
that EAM’s modifications to the aircraftere a proximate cause of the accidend.
at 10-11. These new allegations arel@want for Rule 12(b)(6) purposeSee Schneider
v. Cal. Dept. of Corr.151 F.3d 1194, 1197 n.1 (9thrCL998) (“In determining the
propriety of a Rule 12(b)(6) dismissal, a coomdy notlook beyond te complaint to a
plaintiff's moving papers, s as a memorandum opposition toa defendant’'s motion
to dismiss.”) (emphasis in original). The @owill dismiss Plaintiff's strict products
liability claim against EAM.

B. Failure to Warn.

EAM argues that because it is not anuiacturer or seller subject to strig

products liability, Plaintiff's failureo warn claim musalso be dismissed. Doc. 67, at 9.

Failure to warn is a form o$trict products liability. See Sw. Pet Prods., In@273
F. Supp. 2d at 1051. “There is no sepatatenamed ‘failure to warn.” Where liability
Is incurred by reason of a ‘failure to warn|[if]is because there fsund present a duty to
prevent harm to the individual who is injuredMcGeorge v. City of Phoeni%72 P.2d
100, 106 (Ariz. App. 1977). Adiscussed above, Plaintiff imot pled sufficient facts to

show that EAM was a manufacturer or sellethva duty to warn under Arizona’s stric

* See Johnson v. William CIlIiE & Sons Iron Works, In¢.604 F.2d 950, 955
(5th Cir. 1979) éflndmg it unlikely that Missig®i courts woud impose strict liability for
latent product defects on repairers or instalgven “the refusal of a majority of othe

Installation”) (collecting cases).
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products liability statute.

However, both negligence and strict llap standards impose a duty to produd
products with appropriate warning insttions and other safety featureénguiano v.
E.l. DuPont de Nemours & Co., In&08 F. Supp. 719, 722 (D. Ariz. 1992) (citiggell
Oil Co. v. Gutierrez581 P.2d 271, 27{Ariz. App. 1978));Dole Food Co.Jnc. v. N.C.
Foam Indus. 935 P.2d 876, 879 (Ariz. App. 1996)The elements of both negligenct
and strict liability are the samaith the exceptiorthat in negligencethe plaintiff must
show that the defendant breadhts duty of due care and sirict liability the plaintiff
must show that the produgtas unreasonably dangerousAnguiang 808 F. Supp.
at 722. Under both theories, Plaintiff mysbve that the aircraft was in a defecti\
condition and unreasably dangerous.Mather v. Caterpillar Tractor Corp.533 P.2d
717, 719 (Ariz. App. 1975).

It does not follow, however, that EAM msiube either a manufacturer or sellg
under A.R.S. 8 12-681 in orde owe a duty to Plaintiff.See Stanley v. McCaryed2
P.3d 849, 854 (Ariz. 2004(f[Iln negligence cases the dquis always the samel[:] to
conform to the legal standaaod reasonable conduct in the Higof the apparent risk.”)
(quotation omitted). By undeiking to inspect the aircraft (Doc. 58, 1 21), EAM mj
have placed itself in a unique positionpi@vent future harm to PlaintiffSee Stanley92
P.3d at 853. EAM has notawed to dismiss Plaintiff's néigence claim. Plaintiff may
allege that EAM was neglant for failure to warn.See Powers v. Taser Int'l, Ind74
P.3d 777, 783 (Ariz. App.@7) (“Negligence law in a failure-to-warn case requires
plaintiff to prove that a manufager or distributor did not wa of a particular risk for
reasons which fell below the acceptable steshdd care, i.e., what a reasonably prude
manufacturer would have known and warned about.”).

For these reasons, the Court will dismisaiiiff's failure to warn claim against
EAM to the extent it is based on strict liatyilibut will allow Plaintiff to pursue a failure

to warn theory irsupport her negligence claim against EAM.
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IV. Saunders’s Motion to Dismiss.

Defendant Saunders moves to dismissriiféis first amended complaint agains
him in its entirety. Doc. 73.

A. Strict Products Liability.

Arizona has adopted the stricbility rule of the Resttement (Second) of Tortg
8 402A (1965). See Brown667 P.2d at 754 (citin@.S. Stapley Co. v. Milled47 P.2d
248 (1968));Hernandez v. Fritz Enters., IncNo. CIV 05-364-TUC-CKJ, 2007 WL
2903030, at *4 (D. Ariz. Sept. 28, 2007Section 402A provides, in part:

(1) One who sells any product a defective condition unreasonably
dangerous to the user or consuroerto his property is subject to
liability for physical harm therebgaused to the ultimate user or
consumer, or to his property, if

(@) the seller is engaged in the business of selling such a product,
and

(b) it is expected to and doesach the user or consumer without
substantial change in theratition in which it is sold.

RESTATEMENT (SECOND) OF TORTS § 402A (1965).

Saunders acknowledges tlmt may have conveyed title of the aircraft to anoth
defendant, but argues that this does not make him a seller engaged in the busi
selling used aircrafts. Doc. 73, at5. Hairms that he “is no more than an ‘occasion
seller.” Id. at 8.

Plaintiff's first amended complaint allegéhat Saunders “ovedl, maintained, and
operated [the] aircraft in Scottsdale, iZZma, and engaged iactions designed to
advertise that aircraft for sale to membershaf general public in Z®[.]” Doc. 58, | 4.

The complaint further alleges that Saunders@ay possessed, and controlled the aircr,

when the agreement to selkthircraft to Mr. Morrell wasegotiated and executed, and

that the aircraft “was soldn behalf of” Saundersid. § 20. These allegations do ng

establish that Saunders was engagdte business of selling aircratft.
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Plaintiff's general assertion that thefeledants, “each of them, were engaged

in

the business of owning, designing, manufacturing, testing, inspecting, remanufacturin

overhauling, altering, modifying, maintaign repairing, selling, delivery, or othe
manners of product support” does natet the pleading standardsTefomblyandigbal.
Doc. 58, 7. And while Plaintiff asserts in her response brief that “Saunders has
engaged in the business oflisg aircraft generally,” theCourt will not look beyond the
allegations in Plaintiff’'s complaintSee Schneidefl51 F.3d at 1197 n.1. The Court wi
dismiss the strict liabilitglaim against Saunders.

B. Negligence.

“The elements of actionable negligence dhe existence of a duty owed by the

defendant to the plaintiff, a brefa of that duty ath an injury proximaty caused by that
breach.” Flowers v. K-Mart Corp. 616 P.2d 955, 957 (Ari App. 1980) (citation
omitted). Saunders argues thatis merely a previous ownand operator of the aircraft
and that this does not make him liable taiftiff under a negligese theory. Doc. 73,
at 10.

Plaintiff responds that Saunders, the owner, was responsible for maintainir
custody and performing the maintenance on [thre}ait in order to maintain its status g

an airworthy plane” (Doc. 74, at 5), “wagjuered to own, test, overhaul, maintain, an

r

be

g

d

repair the aircraft”ifl. at 10), and, under FAA regulations, that he “is required to iden

and remove deficiencies or defects before gthreg an aircraft for sale as an airworth

ify

craft” (id. at 12). The first amended compladies not allege that Saunders violated

FAA regulations $eeDoc. 58), and the Court will nobosider arguments raised for th

first time in Plaintiff's response brief asrpaf the complaint for purposes of Saunder

motion to dismiss.See Schneider v. Cal. Dept. of Cp51 F.3d at 1197 n.1. Even if

the FAA regulations were aligd, Saunders argues thag ttesponsibility for maintaining

the airworthiness of an aircrdfes with the current ownenather than the past owner.

Doc. 76, at 4-5 (citingSouth Side Trust & Sav. Bank B€&oria v. Mitsubishi Heavy
Indus., LTD 927 N.E. 2d 179, 189l App. 2010) (finding thaFAA regulations contain
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no indication that they impose a continuingtydtio maintain onpast owners of an
aircraft)).

Plaintiff does allege generally that “Defenti® as suppliers of the aircraft, owed
duty to the general public, and to Plaintiffparticular, to use reasonable care to ens
that the aircraft and all of its compongueirts and assemblies [were] in approprig
condition and fit for the intendedse of the aircraft . .and that it complied with the
gualities and characteristics that they represkeittead.” Doc. 58, 1 36. Plaintiff alsg
alleges that “Defendants had a further dutyek@rcise reasonable care in the testir

inspection, and maintenance of allngmonent parts of thaircraft[.]” 1d. 1 38. These

allegations are the type of “[tlhreadbareitas of the elements of a cause of actign,

supported by mere conclusory statements” #natinsufficient towvithstand a motion to
dismiss. Igbal, 556 U.S. at 678. Although Plaih alleges that Saunders “engaged
actions designed to advertise that aircraftdale” (Doc. 58, 1 4), she has not identifig
any specific misrepresentations thatuSders made regarding the qualities a
characteristics of the aircraft. The Courll @ismiss Plaintiff's negligence claim agains
Saunders because Plaintiff has not pled faafficient to show thahe owed a duty to
Plaintiff or that hebreached that duty.

C. Failure to Warn.

A duty to warn is a prerequisite for a faguto warn theory, ahthe duty to warn
must be analyzed as part of the larger qaesif whether there exisd any duty at all.

See McGeorges72 P.2d at 105-06. For the reasprsviously discussed, Saunders

not a manufacturer or seller engaged inlihsiness of selling aircrafts to whom stri¢

liability for failure to warn attaches.SeeA.R.S. § 12-681; RSTATEMENT (SECOND) OF

TORTS 8 402A (1965). Nor has Pidiff sufficiently pled factghat establish a duty owed
by Saunders, as a previous owakthe aircraft, to Plaintiff. See McGeorgéb72 P.2d at
106 (liability for failure to warn must bpremised on a duty to prevent harm to tt
individual who is injured). Plaintiff has fadeto state a claim for flare to warn against

Saunders under either stribility or negligence. Th€ourt will dismiss this claim.
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IT IS ORDERED:

1. Defendant EAM’s motiorio dismiss (Doc. 67) igranted in part and
denied in part, as set forth in this order. Plaintiff&rict products liability claim against
EAM is dismissed

2. DefendanSaunders’snation to dismiss (Doc. 73) granted.

Dated this 25th day of September, 2012.

Nalb Corttt

David G. Campbell
United States District Judge
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