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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
John Michael Simon, No. CV 12-386-PHX-FIM
Plaintiff, ORDER
VS.

Michael J. Astrue, Commissioner of jhe
Social Security Administration,

Defendant.

Plaintiff brought this action seeking judicial review of the Social Secl
Administration's decision denying his application for a period of disability benefits.
court now has before it plaintiff's opening lbij@oc. 14), defendant's answering brief (d
17), plaintiff's reply brief (doc. 18) and the administrative record (doc. 9).

A district court may set aside a deniallmnefits “only if it is not supported b

substantial evidence or if it is based on legal error.” Thomas v. BaraiAarE.3d 947, 954

(9th Cir. 2002). Substantial evidence is “relevant evidence which, considering the re
a whole, a reasonable person might accept as adequate to support a conclusion. V|
evidence is susceptible to more than one rational interpretation, one of which supp
ALJ’s decision, the ALJ’s conclusion must be upheld.” (titation omitted).
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Plaintiff filed an application for disability insurance benefits on September 9, |
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alleging a disability onset date of Aug2g, 2008, later amended to January 1, 2009.
claim was denied initially on January 25, 2010, and upon reconsideration on May 4
Following a hearing on July 12, 2011, the admraisie law judge ("ALJ") issued a decisig
finding that plaintiff was not disabled within the meaning of the Social Security Act
denying benefits. The Appeals Council denied plaintiff's request for reviDecember
27, 2011, rendering the ALJ's decision final.

The ALJ followed the Social Security Act's five-step procedure to determine wh
plaintiff is disabledSee 20 C.F.R. § 416.920(a)(4). Fiithe ALJ determine thar plaintiff
meet: the statu: requirementi of the Socia Security Act anc has not engage in substantial
gainful activity since the date of allegec onset Tr. 18. At step two, the ALJ found tha

plaintiff has chronic osteoarthritis pain irshegs, gastroesophageal reflux disease, g4
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syndrome resulting in weight loss, depressiamxiety, and PTSD, impairments that are

considered "severe" within the meaning of the regulationsl8Ft9 At step three, the AL,
founc the plaintiff's impairment dc not mee the criteria listed in the regulation<Tr. 19.
Next, the ALJ determine that plaintiff has the residua functiona capacit' ("RFC") to
perform light work as definecin 2C C.F.R §404.1567(b Tr. 19-23 At steg four, the ALJ

concluded that thplaintiff can perform his past relevant work as an attoriTr. 23-25.

The ALJ consulter a vocationa exper ("VE") ai the hearing The VE testifiec that
apersollimited to plaintiff's RFC coulc perform plaintiff's pas relevanwork as ar attorney
aswell asotheljobsincluding a creditreferenc clerk anc skiptracer Tr. 23-24. Based ol

the VE's testimony, the ALJ concluded at step five that plaintiff is not disable@4.Tr

Plaintiff challenges the ALJ's decision, arguing that the ALJ erred by rejectir
assessments of his three treating physicians, Drs. Hannish, Malanga and Grout.
also argues that the ALJ erred by relying on the assessment of a consultative exam
the opinions of non-examining state agency reviewers. Finally, plaintiff argues that tf
erred by rejecting his symptom testimony. Plaintiff urges that we remand for an aw

disability benefits.
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For the reasons set forth below, we affirm the Commissioner's ruling.

Plaintiff first argues that the ALJ erred by effectively rejecting the assessmentg of hi

three treating physicians, Drs. Hannish, Malanga and Grout. We disThe ALJ must

provide "clear and convincing" reasons for rejecting the uncontradicted opinion of a tieatin

physician. Leste v. Chate, 81 F.3c 821 83C (9th Cir. 19¢5)(citation ommitted). Whers

sucl ar opinior is contradictec however the ALJ may reject that opinion for “specific and

legitimate reasons that are supported by substantial evidence in the re Carmickle v.
Comm’r, Soc. Sec. Admi, 533 F.3d 1155, 1164 (9th Cir. 2008) (citation omitted).

Here the ALJ discounted Dr. Hannish's opinicnoting significan inconsistencies
betweel Dr. Hannish' progres note:date(May 11,2011ancheiMay 22,2011assessmer
of plaintiff's ability to work. Tr. 21. Dr. Hanish's progress notes reveal that plai
performed normally on a mental status exam, without any suicidal ideation, and rg
improved ability to handle interpersonal relationships since meeting his fianc@é, G94.
Yet, eleven days later, Dr. Hanish cited piifiiis issues with interpersonal relationships 3
frequent suicidal ideation as serious limitations to his ability to work.2Tr930. In
addition, the ALJ specially explained how the progress notes from the Mayo Clinig
inconsistent with Dr. Hanish's assessment of serious or greater limitations in
functioning. _Id These inconsistencies cited by the ALJ constitute specific and legit

reasons for discounting Dr. Hanish's opinion.

The ALJ similarly determined that Dr. Malanga's opinion should be "given

weight" based on its inconsistency with the record23r Dr. Malanga found that plainti

could sit for four hours a day, as well as stand walk for less than two hours in an eij[ht-

hour work day._Tr 23. Dr. Malanga also opined that plaintiff could not use the bil
upper extremities for fine and gross manipulation.. I@he latter determination i
inconsistent with Mayo Clinic notes and treating physician Dr. Heigh's opinion regd

plaintiff's reported ability to practice golf for up to two hours a day.2Uy 490, 501, 503
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510. Accordingly, the ALJ expressed legitimate concerns about inconsistencies betw
Malanga's opinion and the record regarding plaintiff's "upper extremity function ar

ability to perform at least light work activity." T23.

Finally, the ALJ did not err in finding thai Dr. Grout's opinion merited less weigh
base:upor its inconsistenc with the record Tr. 22. Dr. Grout opined that claimant cou
not sustail ar eight-hou workday on a regular and continuing basis, but did not inc
clinical findings to supporhis conclusionsTr. 938 The ALJ need not accept a treati
physician' opinior whichis“brief ancconclusionar in formwith little in the way of clinical
findings to suppor [its] conclusion.” Magallane v. Bower 881 F.2c 747 751 (9th
Cir.1989).

Consequently, we hold that the ALJ provided specific and legitimate reaso

discounting the opinions of plaintiff's three treating physicians.
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Next, plaintiff argues that the ALJ erred by improperly relying on the assessment o

Dr. Patel, a consultative examiner, and the opinions of non-examining state §

reviewers. We disagree.

The ALJ notecspecificanclegitimatereason for giving greate weighito Dr. Patel’s
opinions regarding the plaintiff's mental functiogy. First, the ALJ stated that Dr. Pa
diagnose plaintiff with "consistent and serious symptoms and limitations in social
occupatione functioning." Tr. 22. The ALJ also noted that Dr. Patel found the plairn
deniec suicida intentanc hac ar overal decreas in suicida ideation 1d. These findings
are consister with Dr. Civalier'sopinior anc Dr. HanishMay 11,2011progres notes Tr.
515-17694 947-55 Finally, the ALJ noted that Dr. Patel's Global Assessment Functic
Scorewas consister with the claimant" attempte suicide ai the time. Tr. 22, Accordingly,

the ALJ did not err by giving Dr. Patel's opinions greater weight.

Moreover, the ALJ did notimproperly rety opinions of non-examining state aget,
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reviewers “The opinions ohon-treating or non-examining physicians may also sery
substanti¢ evidenciwher the opinions are consister with independert clinical findings or

othel evidenc in the record.” Thoma: v. Barnhar, 27¢ F.3c 947 957 (9th Cir. 2002)

(citationsomitted) Here, the State agency's reviewing physicians found that plaintiff ¢
meet thr physica demand of a range of light work and that he did not have a severe me
impairment. _Tr 81-84, 474-81. The ALJ stated he gave greater weight to the revi

physicians "because their opinions were nobnsistent with the greater record.". Z8.
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Indeed, the reviewing physicians opinions are consistent with the opinions of Drs. Heigh ar

Patel, and the vocational expert.. 546, 632. Thus, the ALJ properly relied upon
opinions of the State agency's reviewing physicians and gave greater weight to their

that plaintiff could perform a wide range of light work activity.
IV

Next, plaintiff argue thaithe ALJ failedto articulate¢ clearanc convincing¢reason for
rejecting his sympton testimony When weighing the credibility of the symptom testimo
the ALJ may conside inconsistencie betwee! plaintiff's testimmy and his conduct, dail
activities ancwork record Thomay, 27¢ F.3c al 958-5¢ “If the ALJ's credibility finding is
supporte by substantic evidencin the record we maynotengag in second-guessingld.
at 959.

Here, the ALJ found that the plaintiff's statements concerning the inte
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persistence and limiting effects of these symptoms are not credible to the extent alleged.

20. Specifically, the ALJ found "[p]rogress reports show [plaintiff's] overall mg
symptoms have improved, although [he] claims that psychotherapy has provide

marginal benefit."_Id In addition, the ALJ found, bagz@n a 2010 psychiatric evaluatiq
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by Dr. Patel, that plaintiff's "ability to operate a motor vehicle demonstrates an improvemer

in his PTSD symptoms."_1(The ALJ alscfounc tha plaintiff's subjectivicomplaint:were

inconsister with his daily activities a<reporte(to Dr. Patel 1d. Finally, the ALJ noted that
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plaintiff's gastroenterologist stated that the plaintiff's "ability to practice golf for up to 2

a day indicates sufficient physical functioning for at least light activity.'Thiese specifig

findings are substantial evidence to supploet ALJ's decision to discount the plaintif

subjective complaints.
Vv

Base(lon the foregoing we concludt that the ALJ’s conclusion that plaintiff is ng
disabled is supported by substantial evidence in the record. ThelT IS ORDERED
AFFIRMING thedecisior of the Commissione denyin¢disability benefits The clerk shall

enter final judgment.

DATED this 18" day of October, 2012.

; federick N %ﬁfﬁﬂ £~
Frederick J. Martone
United States District Judge
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