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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

United States of America, No. CV-12-00482-PHX-DGC
Plaintiff,

ORDER

V.

Grace Xunmei Li,

Defendanh

In this case, the government asks tloei€to revoke the citizenship of Defendalt

Grace Xunmei Li, alleging thaghe procured it illegally anthrough misrepresentation$

and concealments. The Court held a benieh dn August 14-1%nd 18-192014, at
which 16 witnesses testified duiseveral dozen exhibits wemeceived in emence. After
carefully considering all the &lence, the Court concludes that Ms. Li’s citizenship m
be revoked.

l. Background Facts.

The parties stipulate to most of the follog facts. Doc. 180 at 3-6. Other facf
set forth in this section have been foundthe Court based ociear, unequivocal, and
convincing evidence.

Grace Xunmei Li (“Li") was born inthe People’s Republic of China o
November 28, 1969. In 1991, Li's mothesho was residing in the United States, filed
Form 1-130 Petition for Alien Rative on behalf oti and her brotheRichard. Richard
Li became a lawful permanentident through this petition i@ctober 1998. Li came to

the United States on a work visa at the age of 25 in 1995.
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Li met Antony Bambrough, maturalized U.S. citizen, shortly after her arrival, at
swimming pool in Fort Lee, New JerseYhe couple became romantically involved ar
married two years later in Briary 1997. They remaineaharried for seven years

eventually divorcing in March 2004.

Li met Gang Chen (“Chen”n May 1997. In latdDecember 1998, Li became

pregnant by Chen with their daughter, Daphr€hen. Daphne wsaborn in Fort Lee on
September 8, 1999.

In late 2000, Li and Chen moved to Catifia with Daphne. Li had accepted a jd
in San Jose, and Chen decide pursue business opporturstitnere. On February 7
2002, their second daughter, Estldade Li-Chen, was borilthough Li and Chen were
still living in California at the time, Li returne Fort Lee, wherber mother was living,
for the birth.

On July 5, 2002, Li, Chen, and oth@articipated in alurch wedding ceremony
in San Jose, California. The partiedfati on whether Li and Chen intended th
ceremony to be legally binding or merelyarent staged to appe&a€hen’s parents whag
were visiting from China. Li was fully aware at the tim that she was married {c

Bambrough.

nd

b

Before the ceremony, Li dnChen went to the Santa Clara County Clerk’s Office

and applied for a marriage license. After teeemony, a copy of the license was sent
the County Recorder®ffice, where it was duly recorded.

Two years later, and eight months atter divorce from Bambrough, Li filed 3
Form N-400 Application for Naturalizatiomwith the United Stas Citizenship and
Immigration Services (“USCIS”). The formwas filed on September 24, 2004. C
April 18, 2005, Li met withOfficer Que-Hong Nguyen Cass for her naturalizati
interview. Li's application for naturalisan was approved that day and she becam
U.S. citizen on May 5, 2005.

In 2008, the government charged and Chen with conspiracy to comm

naturalization fraud under 18 U.S.C. § 3id unlawful procuremerof naturalization
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under 18 U.S.C. § 1425. In August 2009plad guilty to violathg 18 U.S.C. § 1015(a)
in the United States Distric@ourt for the Northern District of California. This crim
involves knowingly making a false statent, under oath, in a matter relating 1
naturalization or citizenship und#he laws of the United States.

Il. Li's Marriage to Chen.

The primary factual dispute in thisssaconcerns Li's waging ceremony with
Chen. The government contends that &vent was intended to beand was — a valid
and binding wedding ceremony. t¢ontends that the event svataged to appease Chen
family and was never intended by herGiren to be a legal marriage.

The government must prove its calsg “clear, unequivocal, and convincing
evidence.” United States v. Arang®70 F.3d 988, 992 {® Cir. 2012) (citingUnited
States v. Dang488 F.3d 1135, 113®th Cir. 2007)). The govement’'s evidence must
not “leave the issiin doubt.” Dang 488 F.3d at 1139. Applying this high standard, t
Court finds that the July 5, 2002 weddingswaderstood by Li and Chen to be just wh

it appeared to be — a legal marriage urbe laws of the State of California.

This order will set forth some of the idence that supports this finding. Thee

Court will not attempt to describe all of the supporting evidence.

A. The Li-Chen Relationship.

Li and Chen met in Mayl997 when Chen attendedparty in honor of Li's
graduation from college. At the time, LicaBambrough had been married only a fe
months. Li and Chen had a romantic liaisomgcember 1998 thaesulted in Li's first
pregnancy. Daphne was born nine montherlan September 1999. Ex. 22. By th
time, it was clear that Liral Chen were involved inramantic relationship.

Li added Chen to her bank account inviimber 1999. Ex. 16. Various witness¢
and exhibits established that Li and Chenditegether in Fort Lee, New Jersey, both
an apartment at 2486 8th Street originaliyteel by Li's mother, and at a home purchas
by Li and her mother at 7 Hat Drive. Li's marriage t@®@ambrough had, by this time

grown cold. Bambrough testified that heddn had an intimate relationship only for
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few months after their marriage February of 1997, and thglhe was no longer spendin
any time at his apartment by August of 1998.

B. Testimony of Friends.

Sherry Chen (no relation to Gang Chémew Li and her brother Richard ir

China. When Li andChen moved to California in 200€hey stayed for approximately

one month in Sherry’s house @&miarleaf Circle. Li toldSherry that she and Chen had

been together for a couple of years.ahd Chen ultimately purchased a house across
street from Sherry at 12 Briarleaf Circle. Ex. 37.

Sherry saw Li and Chen daily after theyghased the house. Sherry testified th
Li and Chen seemed to loead adore each other. Thkestimony, which the Court founo
credible, contradicts Li's asg®n that Chen would comend go as he pleased and th
she had no intention of forming@ng-term relationship with him.

Sherry testified that she knew of &nd Chen’s wedding @hs before her first
baby was born in Nowveber 2001. Sherry had assunikdt Li and Cherwere already

married, but Li told her they were planningnarry and that Li wanted their relationship

to be legal. Li never told Sherry thaktimarriage was not real or that it was being dg
simply to appease Chen’s parents.

Sherry and her husband participated inabd Chen’s weddingn July 5, 2002.
Sherry saw Li almost daily after the wedding. Sherry tedtithat Li and Chen alwayg
called each other huabd and wife.

Eleanor Shum also lived on Briarleafr€lé and was a neigbb and friend of Li,
Chen, and Sherry. Shum mad Simon Ye on Septemb@3, 2001. Shortly after

4
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Shum'’s wedding, Li told Shurthat Li planned to marry Chen and asked for informatipon

about the vendors who providedsees at Shum’s wedding.

Shum testified that she and Li's otheefrds were happy that Li and Chen we
planning to marry. She saw Li and Chergtrently both before ahafter the wedding,
and testified that they seemed to havegood relationship. Following the wedding

which Shum described as “lavish” — Shumatte Li and Chen refer to each other 3
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husband and wife. Li never suggested tar8lhat the wedding was somehow related|to
Chen’s parents or their visit from China.

Simon Ye also testified alt his interactions with Land Chen while they all
lived on Briarleaf Circle. He said that hedaothers were happy when they learned of the
wedding plans. Li and Chen never toldnhor their other friends that the wedding was
not real or was related in some way to Chgarents. Followinghe wedding, which Ye
attended, Ye believed that Li and Chen wkgally married. Hetestified that they
always referred to each other as husband and'wife.

C. Testimony of the Pastors.

Pastor Randy Hunter, a Lutheran minidtem Wisconsin, fist met Li and Chen
in 2000 when they visited his churchHe came to know thembecause a longtime

parishioner in his church, Tammy Woller, marriats brother, Richard. Pastor Hunte

=

testified that he saw Li and €h several times and even baed their daughter, Daphne
Pastor Hunter told Li and Chen theyosld get married. Li responded that they

were planning to marry and eventually ask@m to give a sermon at the wedding.

L4

Because they were living in California #te time of the weddg, Pastor Hunter
introduced them to Pastor Jon M. Mahnkd,uheran minister in California. Li and
Chen never told Pastor Hunter thiagy did not intend legal marriage.

Pastor Hunter and his daughter flewQalifornia for the wedding at the expenge
of Li and Chen. He delivered a sermon andcdbed the wedding as an elegant affajr.

Pastor Hunter testified that he would novégarticipated in the event had he known|it

was intended to be a mock wedding ceremony.

! There was time spent in the trial débg the meaning ofhe words “husband”
and “wife” as they are usdd Mandarin Chinese. Theefense presented evidence and
argument that the words actuallged by Li and Chen areqperly translated as “old

ir”” or “old man,” and can as easily mean gftoend or girlfriend asa husband or wife.
he government sought to coanthis evidence. The Cduioes not find Li's argument
persuasive, however, because Chinese-spedkemys of Li and Chen — specifically
Sherry and Shum — testified that Li andedlreferred to each other as “husband” and
“wife.” Whatever words Li ad Chen were using, it appeahat their Chinese-speaking
friends understood them to be married. didition, Li repeatedlyeferred to herself and
(Cj:hen in I%nghsh as “husbanddwife,” as will be shown Hew in citations to various
ocuments.

-5-
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Pastor John Mahnke met Li and Chen whey were referred by Pastor Hunte
The meeting occurred a few weeks beforewedding. He met with them several timg
to review plans for the event.

Exhibit 43 is the script Pastor Mahngeepared for the Li-Chen wedding. Past
Mahnke testified that he reviewed the scupth Li and Chen wiad-for-word before the
wedding ceremony. This review included fhetion of the script where Pastor Mahnk
declares that Li and Chen are “husband\arid, according to the ordinance of God, ar
according to the laws of the StateGdlifornial.]” Ex. 43 at USA5052.

Pastor Mahnke instructed Li and Cherotiain a marriage licse. He told them
the license was needdéor the marriage to be legaln@ that he could not perform thg
ceremony without it. Pastor Mahnke ideletif Exhibit 41 asthe marriage license
secured by Li and Chen and pided to him before the weddjn The license states thg
both Li and Chen had no previoogrriages, even though bodh them admit that they
had been married previously and were stilirried to their spousas July 2002. A
rehearsal for the wedding waddhshortly before the actuatarriage date, followed by 3

rehearsal dinner at a Chinese restaurant.

Pastor Mahnke officiated at the cemm on July 5, 2002. He did not deviate

from the text in Exhibit 43. When he askedand Chen if they accepted each other
husband and wife, they said yes. Theghanged rings, and Pastor Mahnke declat
them husband analife according to the laws of the State of California.

Pastor Mahnke explained to Li andeébhbefore the wedding that he would se
the marriage certificate to Santa Clara Coufay recording. Tis was his normal
practice, and he would not have allowed @rg else to discharge this duty. Followin
the wedding, Pastor Mahnke ch#éhe license signed by land Chen, as well as Li's
brother Richard and his wife Tammy as w#ges. He then signed the document §
gave it to the church secretdo mail to the County.

Pastor Mahnke testified that the County issues only one copy of a mat

license. He did not give a copy of the liserto Li or Chen or anybody else.

-6 -

S

d

AY”4

as
ed

nd

g

ind

riag




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

Pastor Mahnke would ndtave performed the marriagehe had known that Li
and Chen intended it to be a mock ceremomie testified that such an event would
constitute mockery of God. He further tastf that he could naee how Li or Chen
could have been confused about the legal equsnces of the marriage given his revigw

with them of the wedding &pt, the specific words useduring the ceremony, and hi

\*2J

personal handling of tharriage license.

D. Other Wedding Details.

Following the wedding, Li ahChen held a formal repgon at the Silicon Valley
Capital Club in downtowrSan Jose. The manager of the club, Bruce Mackenzie,
testified that arrangements were made for 86 people to attend. The initial deposit for t
reception was made in July 001, more thawwne year before th&ctual wedding date.
Another substantial deposit was madenonth before the wedding.

Various photographs of tlveedding were introduced in elence. Exs. 12, 46, 48

49. Li wore a white wedding dress, Cheblack tuxedo. Li had several bridesmaid

v

dressed in blue gowns. The wedding inelddlowers, a disc jockey, and a wedding
favor given to all the guests with the inption “Our Love IsHere To Stay.”

E. The Recorded Wedding License.

Exhibit 41 is a copy of #gnwedding license for Li anGhen. In adiion to being
on a form provided by the County of Santa@| the exhibit shosvthat it was accepted
for registration by the County aduly 11, 2002, apparenthfter it was received in the
mail from Pastor Mahnke’s secretary. The defense does not dispute that the license w
recorded. The defense insteadues that Li and Chen didtiianow the license would be
recorded. For several reasong @ourt cannot accept this claim.

First, Pastor Mahnke toldi and Chen that a marriagicense was needed for a
valid wedding, and they obtai®ne from the County Recomeoffice. Pastor Mahnke
also told Li and Chen that he would senblack to the Countgfter the wedding.

Second, Li testified that either Chem her brother Richdr was tasked with

retrieving the marriage license from Pastor Mahnke to ensure that it would not b
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recorded, but this testimony contradicts Bad#flahnke’s testimony that he specificall
told Li and Chen that the licea was necessary and that heildsend it in for recording.
It also contradicts his testimony that no @s&ed him for the license after the cerembn

Third, Li and a later husband, Stevee&shner, testified that Li possessed
unrecorded original of the marriage licenseewtshe was chargediminally in 2008.
Greschner and Li testified that, upon learning of the oninal charges, retrieved thg
unrecorded original from a file and showiédo Greschner as proof that she had ney
been legally married to Chen. Greschner and Li testifiedthiegtthen otained a copy
of the recorded license from Santa Clara @punompared it to the original in Li's
possession, and, discouraged, placed bothrdents in an envelope in Greschner’s fil
They testified that these twaibcuments mysteriously disaggred following an IRS raid
on Greschner’s house in 2010, and therefonewet available for this litigation.

This account cannot be squamgith the evidencelLi's criminal defense attorney
Norm Keyt — whom the Court found to be vengdible — testified @ the validity of the
Li-Chen marriage was the “biguestion” in the 2008 crimai case. His investigation
confirmed that a copy of the marriage licetsa been filed wittSanta Clara County.

He also testified that neithéi nor Greschner ever told i that they had an origina

unrecorded version of the marriage licenseother words, the one document that would

have clearly corroborated Li's claim thateshever intended to marry Chen was never
much as mentioned to her criminal defengeraey. This fact seusly undermines Li's
claim about the unrecorded license. Had ittexisit would have been the first docume

Li and Greschner would haygovided to Keyt.

2 Richard Li testified during his deposition that he did not recall being aske

retrieve the Wedding license. In one anstvemwas asked about a “license,” in another

about a “certificate.” During triathe defense sought torad an affidavit from Richard
which said he was asked to retrieve thern&e after the marriage. The Court deni
admission of the affidavit on hearsay ground$e defense then sgit to introduce the
affidavit under the residual hearsay exceptioRie 807. The Cotidenied the request
noting that the affidavit codl not be viewed as reliablgiven its contradiction of
Richard’s previous depositidestimony. The Court now eegnizes that the depositior

testimony is somewhat ambiguous becausef@rseboth to a license and a certificate.
The Court also refused to admit the affidacorrectly, because the defense did not

attempt to procure Richard’s atttance and testimony at trigheeFed. R. Ev. 807(a)(3).
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IRS Agent Thuyet RIng Le testified about the IRSaseh of Greschner’'s home in
2010. She testified that docents seized from the house wéaken to locked storage at
the IRS office where they remato this day. She testifiethat only she and another

agent have had access to the dosnis1 At the request of tigevernment lawyers in this

case, she personally reviewed every pafjghe documents seized from Greschner
home and did not locate the unrecorded raggilicense that Greschner and Li claim
were in their possession and seized durirgsesarch. The Court found her testimony [to
be thoroughly credible and ditccontrary to the testimongf Li and Greschner that the
unrecorded marriage certificate was irslpossession and taken in the search.

Finally, Pastor Mahnke testified thatrféa Clara County is&s$ only one copy of
each marriage license. That copy was clesrborded (Ex. 41)eaving no unrecorded
copy to have beem Li's or Greschner’s files.

F. Li and Chen Held Themseles Out as Husband and Wife.

For at least four years following their mage, Li and Chen held themselves out
as husband and wife in a number of legaluthoents. These includearified pleadings

filed in a civil lawsuit (Ex.55 at USA4177), joint tax retns filed as husband and wife

174

(Exs. 71, 72), and a series of real propertgddeand loan applicats. In one of thesg
documents — a consent for release of infaiomafrom the Social Security Administration
signed in November 2005 Grace Li wrote the word “wife” in describing her

relationship to Chen. Doc. 58In others, Li and Chen ebked boxes or signed form

UJ

explicitly identifying themselveas “husband and wife.” For example, when they spld

their house at 1217 Briarleaf Circle in M2903, Li and Chen represented themselves|on

the grant deed as husband anfé. Ex. 40. Wherthey applied for residential loans for

their house at 5664 Morningside Drive November 2005 and daary 2006, Li and

Chen identified themsehs as married. Exs. 57, 60. dAwhen they sold that house in

May 2006, they again listed themlves on the grant deedrasband and wife. Ex. 59.
G. PleaAgreement.

Li pled guilty to the crire of making a false statementrelation to naturalization

-9-
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in violation of 18U.S.C. § 1015(a). A copy of helea agreement was admitted |
evidence as Exhibit 94 Attorney Norm Keyt testifiedhat he reviewed the agreemet
with Li carefully before sk signed it. He explained toer that a “knowing” false
statement means that she knew tagestent was false when she made it.

In the plea agreement, Li confirmed thsdie claimed to be “divorced” in he
citizenship application when ifact she was married Chenatlshe claimed to have bee
married only once when in fact she had beerrigthtwice, and thaghe claimed never to
have been married to moreathone person at a time whanfact she was married tc
Chen and Bambrough at the same time. $xat USA4544. Li also confirmed in thg
agreement that she had adequate time f$ouds her case and the evidence with
attorney, and that her decision to enieto the plea agreeemt was knowing and
voluntary. Li signed the plea agreement on August 14, 2009.

Li appeared before United States Distficturt Judge Jeremy Fogel the same d

After being placed under oath, Li confirmedatishe understood the plea agreement. T

prosecutor then described the various fatsgements admitted ithe plea agreement
and Judge Fogel asked: “Did you make thsefatatements?” Lliesponded: “l agree
with them.” She then pleguilty. Ex. 95 at USA4470.

At her sentencing hearing on Decemb6r 2009, Li equivocated on whether sh
had ever married Chen. Ex. 96. She asdetitat the marriage was not intended to

legally binding and that she did not make dadsatements regarding the marriage. Aft

a lengthy colloquy with theugge, Li, who again was undeath, admitted that she made

“a false statement.” Ex. 96 at GL75. She was sentenced to probation.

The Court finds that Li kneingly and voluntarily aditted in her plea agreementt

and during her plea colloquy that she had B&out her marriage ©hen. Although she
later backtracked on these admions during the sentencirtbe plea agreement and ple

colloquy strongly cooborate the Court’s conclusion thatwas legally married to Chen.

% Defense counsel confirmed at trial thatwaived the attoray-client privilege
with respect to her communications with Keyt.
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H. Other Credibility Issues.

During the course of the trial, the Coaame to doubt Li'sredibility for several
other reasons. The Court will review only a few.

Li testified at trial that she did neinderstand at the time of her wedding th
marriages could be formalized a church. She explained that weddings in China
formalized at government offices, and tsae thought a wedding ceremony at a chuf
was not legally binding. For several reas, the Court does not believe this claim.

First, Li attended the church weddinghar brother Richard and her sister-in-lay
Tammy. That wedding, like Li'swn, occurred at a Lutheramurch. Li did not testify
that she ever doubted that Riath@nd Tammy were legally married.

Second, Pastor Mahnke specifically tdidand Chen that they should obtain
marriage license from theounty office. The script ahe wedding, which he reviewec
with them word-for-word before the marriage and reciggain during the wedding
specifically stated thdhey were married “under the lawkthe State of California.”

Third, Li testified that the clerk at ehcounty office explaied that the license

would be valid when it was returned for reding. This clearly indicated that the

wedding at the church would lgelegally binding event. Ifact, at another point in het
testimony, Li claimed that she thought slwaild avoid the legal effect of the weddin
simply by not returnig the license. Such a thought never would have crossed her m
she truly believed that she could not be legally married in a church.

The Court also came to doubt Li's citgtity because her testimony at trial abol
the wedding was vague @evasive. When pssed for details or explanations regardi
the wedding and her view of it, Li becamepiexed, failed to respond to questions, a
often fell back to central defense positioi$ie Court reviewed thdeposition testimony
of Chen and found it similarly vague aedasive on the subject of the wedding.

Finally, the Court finds Li's testimony d@hshe never viewed fself as married to
Chen to be unbelievable in light of an abumzkaof evidence to the contrary: testimor

from close friends, family members, and pastooncerning Li's statements and actio
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with respect to thevedding; the recorded marriagedise; the elaborate and cost
wedding planned months in advance; her post-wedding statements to friends and
that she and Chen were husband and wife; her statements in humerous legal dog
that they were husband and wife; and sivorn admissions in her criminal case.
lll.  The Government's Claims.

The government initially asserted six coutttsdenaturalizationIn an order filed
on March 6, 2014, the Court granted summaidgment for Li on Counts Il and Ill.
Doc. 174. The government sought to mrake four remaining counts at trial.

A. Count I.

Congress has authorized federal prosms to file civil actions against 3

y
fam

ume

!

naturalized citizen “for the purpose of revdt and setting aside the order admitting such

person to citizenship and cancelling the cediicof naturalization on the ground th:
such order and certificate ohturalization were illegally pcured or were procured by
concealment of a material fact or by willful snepresentation.” 8 8.C. § 1451(a). In
Count I, the government seeks denaturalize Li under the first part of this statuf
alleging that her citizenship was “illegally procured.”

The Supreme Court has held “that themast be strict comance with all the
congressionally imposed prereqteés to the acquisition of caenship. Failuréo comply
with any of these conditions reeid the certificate of citizehg ‘illegally procured,” and
naturalization that is unlawfullprocured can be set asideFedorenko v. United States
449 U.S. 490, 5061081) (citing 8 U.S.C8 1451(a)) (case citations omitted).

The government alleges in Count | thadid not comply with the congressionally
imposed prerequisite of havieggood moral character duriagime period established ir
8 U.S.C. § 1427(a)(3). For Li, the stamyt period began on $ember 24, 1999 and
ended on the day dfer naturalization, Ma5, 2005. The basifor the government’s
assertion that she was not gbod moral charaer during this peod is 8 U.S.C.
8 1101(f)(6), which states that a person lacks goodhl character if he or she “has give

false testimony for the purpose of obtainigy benefits under this chapter.” Count
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alleges that Li gave falsestttmony during her naturalizationterview on April 18, 2005.

Specifically, the government ctas that she falsely stateshe had no children, her

marital status at the time wddivorced,” she had been mad only once, and she ha
never committed a crime for whighe had not been arrested.

To prove this claim, the government shuishow that Li gave false testimon
“orally and under oath” and did so with aulgective intent to deceive for the purpose
obtaining immigration benefits.’/Ramos by I1.N.$246 F.3d 1264, 126(®th Cir. 2001).
Section 1101(f)(6) does not impoaemateriality requirementKungys v. United States
485 U.S. 759, 779 (1988).“[S]tatements made by arpplicant in a naturalization
examination are ‘testimony’ within theeaning of 8 U.S.C. 8§ 1101(f)(6).Bernal v.
I.N.S, 154 F.3d 1020, 102(®th Cir. 1998).

The parties agree that Li made oratsiments to Officer Cass on April 18, 200
and that the interview occurred during the statutory time period. Thus, the questig
be resolved on this claimemwhether Li gave her statemts under oath, whether th
statements were false, andetiner she had a subjective intent to deceive for the pury
of obtaining an immigration benefit.

1. Was Li Placed Under Oath?

Officer Cass testified that she does netall the interview wh Li. She also
testified, however, that she rigorouslylldéavs standardized practices during eve
naturalization interview.

The Court found Officer Cass to be a vergdible witness. At the time of Li's
interview, Officer Cass had been a DistriAdjudication Offcer with USCIS for
approximately one year. Prior to that gg@fficer Cass obtainedl@achelor's degree ang
completed a six week trainirgcademy for immigration officer During the more than
ten years since she join&dSCIS, Officer Cass’ overall performance rating has b
“outstanding,” with no individualating lower than “excellent.”

Officer Cass testified that naturalizati interviews are fonal events. She
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performs each interview the samay. She does so, she explained, for “accountabiljty,
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consistency, and fairness.” Officer Casplained that she begins each interview |

escorting the applicant into her office arfmkfore the applicant sits down, placing th

Py
e

applicant under oath. She daasby asking the applicant to raise his or her right hand,

and then asks “do you swear t@ll the truth today?” Ithe applicant says yes, th
interview proceeds.

From this testimony, the Court concludkat Li was placed under oath during h¢

interview. Defense counsel r@gd during trial that the epific oath used by Cass i$

sufficient for the applicant’s atements to be sworn testimchy.
2. Were False Statements Made In The Interview?
Officer Cass follows several consistenbggdures in her interviews. She reviey
the applicant’s N-400 application and maked check marks and other annotations
she questions the applicant. The check mane made in three circumstances: wh
Officer Cass reviews and recites out lougibaiographical information such as nan
and date of birth, when she confirms infation on the form fronanother source such a

the applicant’s passport, and when she ahblksapplicant a question. Officer Cag

testified that she does not ask applicanergquestion on the N-400, but she does ask

least one question in every section of the document. If an applicant expresses cof
about any question, Officer Cass provideseaplanation. When Officer Cass asks
guestion and confirms information contadnen the N-400, she makes a red check-m:
next to the answer.

This practice of marking the N-400 digption in red ink is USCIS policy.

Exhibit 61 is a USCIS memorandum regardprgcedures for naturalization interviews

It states that “officers mustheck off or circle iIrRED ink all N-400 questions which are

asked and answered dugithe interview.In order to clearly identify the applicant’s

* Li's expert witness, Robert Mauting a California attorney who has handld
many immigration cases and served in variouddsdership positionsHe testified that
he has seen immigration officers fail to @aspplicants under oath during naturalizatig
interviews. He also testified, however, thathas never attended an interview by Offig
Cat%s. The Court found credible her testigntimat she always places applicants und
oath.
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response, the check or circle marks mat be made next to the N-400 answefs.
Ex. 61 at USA6737 (bold type and capitaliaa in original). The USCIS field manua

also reflects the policy of marking in rewk the questions that are asked during t

interview. Ex. 81 at USA4001. OfficaZass testified that she always complies with

these directives.

Li's N-400 application was admitted inidence as Exhibit 79. It contains re
check marks on a number glestions. The focus for purposes of this case is
guestions concerning Li's mtal status and children.

a. Questions About Martial Status.

Part 8, question A of the applicati@asks: “How many tires have you been
married (including annulled marriages)?” Ex.&@8MUSA161. Li wrat the number 1 into
the box where an answer was required, irtdigashe had been married only once. Th
was not true. Li had been married twitte Bambrough ath Chen, and the marriages ha
overlapped by several years.

Next to Li's answers a red check markld. Officer Cass testified that the chec
mark shows she asked Li how many times slieteen married and placed the mark ne
to Li's answer after hearing Li's respons@®fficer Cass testified that she asks eve
applicant how many times thédyave been married becaubés question relates to bot}
good moral character and the lawfulness efdpplicant’'s permanent resident status.

Li had provided information about her sadomarriage to Chen, fiicer Cass testified

that she would have changed Li's written answer fromtorte&o. She would also have

filled out Part 8, question B with the infoation regarding Chen, to whom Li was thg
married.

In Part 3, question G, lwas asked “What is your current marital status?” EX.
at USA159. Li had the choice of cheogi boxes for single, married, divorced, d
widowed. Although she was maed to Chen at the time, slchecked “divorced.” A red
check mark appears next tastlanswer, showing that Offic€ass confirmed this answe

during her interview with Li.
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If Li had disclosed her marriage to Chebdfficer Cass testified that she woulg
have asked a series of questions aboutrthgiage. These would have included when
Li's previous marriage to Babrough ended and whether ahildren had been born tc
Li and Chen. These questiobsar on good moral character and the lawfulness of Li
permanent resident status. If Li had diseld that her marriage to Chen overlapped her
marriage to Bambrough, or that she habmantic relationship with Chen during her
marriage to Bambrough, her answers wouldehaised questions about possible bigamy
or a possible affair tending to destroy arname, both of which bear on good moral
character under the applicable statutes and aggok. Officer Cass testified that if L
had disclosed her marriage to Chen it wouldehgesulted in Officer Cass not approving
her citizenship application that day. Inste@dficer Cass would have continued the case
and referred the file to anotheriufor further investigation.

b. QuestionsAbout Children.

Part 9 of the N-40 application is titled “Informi@on About Your Children.”
Ex. 79 at USA164. QuestioA asks: “How many sons and daughters have you had?
For more information on wbh sons and daughters yahould inclu@ and how to
complete this section, see the Instructionsd. Li left the box next to this question
blank.

Officer Cass testified that she alwagsks applicants abbwblank answers.

Because the block concerning the number of her children was blank, and the box |belc

this section concerning the names, birffgjaand other information about children was
also blank, Officer Cass testified that sieuld have asked Lilkmut these subjects
Officer Cass drew a long red line througle thox requiring the flormation about Li's
children. Id. Officer Cass testified that this line svdrawn to show that Li said she had

no children

° The defense noted that Officer Cass addéatmation to a blank box in Part 1
question D.1 of the applicat, but added no informatiao the blank boxes regarding
children. But the questions are quite differe Part 1, question D.1 asks whether t
applicant is seeking a nanghange and has boxes for “yesd “no,” neither of which
were checked by Li. Officer Cass chedk&éo” because theuestion required one

sl
O
D
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Officer Cass testified that she aséissimple and specific question in every
naturalization interview: “© you have any children?”If the applicant expresses
confusion, Officer Cass will pursue it furthelf Li had questions about whether she
should list Daphne and EstherffiGer Cass would havexplained to Li that she must list
all her children.

Had Li disclosed Daphrend Esther, Officer Cass wauhave written the numbel

2 into the Part 9, question A box, and wbblve added biographical information abort
each child in the largbox below. Officer Cass also widl have asked who fathered the
children, whether Li was marrieghen they werdorn, and whether they were conceived

and born during Li's marriage ®ambrough. These questionsuld have been materia

to Li's good moral characteand the lawfulness of her permanent resident status, Cass

explained. If Li had disclosed the childredfficer Cass would not have approved the
application that day; she wial have referred the file fdurther investigation.

Li testified that she left the boxes bkalnecause she was confused by the question
about her children and was not seeking igmaion benefits for them. For several
reasons, the Court cannot accept this explanation as true.

First, Officer Cass always asks abatildren during the interview and provide

[72)

explanations when there isrdusion. Li's allged confusion thereferwould have been
resolved during the intervieand the information about Dapé and Esther would have

been added to the application by Offi€zass if Li responded truthfully.

Second, the question on the application is simple and direct: “How many sonis ar

daughters have you had?” i#t not confusing. The titlef the section — “Information
About Your Children” — is similarly clear.Although the defense noted that a moye
complete explanation of thiguestion has been added to latersions of the N-400, the
Court does not find the questi@monfusing. In additionfollowing the question is a

directive that the applicant cabtain more information on vel to disclose by looking at

answer or the other. The questions regardmiglren, by contrast, did not give “yes” or
“no” alternatives, but instead required infaation about childrerof the applicant.
Where there were no children, as Li represgritee boxes were appropriately left blank

-17 -




© 00 N O O b~ W DN B

N NN NN NNNDNRRRRRR R R R
0 ~N O OO0 W NP O © 00N O 0 W N PP O

the instructions. Officer Cass testified tHats application wa obtained and printed
from the Internet, and th#tte Internet version is asmpanied by instructions.

Third, Li is intelligent and well-educad. She graduated graa cum laude from
Long Island Universitywith a degree in journalismEx. 1 at USA8004. She receive
“A” grades in classes suchs English composition, lite&re, and magazine articld
writing. I1d. at USA8004-06. She ed the word “entrepreneurship” on her N-4(
application and spelled it correctly. Ex. @ USA160. Followinggraduation, Li held
responsible positions for sophisticated companiecluding acting as a project directo
Steve Greschner, her third husbatestified at trial that he was initially attracted to L
among other reasons, becausewhs “intelligent.” Pastor Hunter testified that seve
years prior to her naturaltzan interview Li spoke “exd&ent” English. Given these
indicators of education and ifitgence, all of which existk before her interview with
Officer Cass, the Court does not find credibles kestimony that she was confused by tl
guestion about her children.

The defense suggested during cross-éxamon and in closing argument thg
Officer Cass’ testimony is unreliable. THefense elicited testimorthat Officer Cass
conducts 13 interviews per day, eachtifaps about 25 to 30 minutes. The defen
suggested that she could not, in that sharbunt of time, retrieve Li from the waiting
area, administer the oath, provide initial expl@ons, review all of the questions with re

marks on Li's application, review Li's passpaadminister a history exam, administer &

English test, and perform some data enByt Officer Cass was firm and credible in he
testimony that she reviewed each questisith a check-mark, particularly those

concerning marital status and children. Ststifted, incidentally, that the history test

consists of ten oral questis and the English test casts of writing one sentence.
C. Interview Summary.
The government has shown by clear,quieocal, and conviting evidence that
Officer Cass asked Li whether her marishtus at the time of the interview w3

“divorced” (Part 3, question G), how many times she had bemanied (Part 8, question
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A), if she had ever committea crime for which she was narrested (Part 10, question
15), and if she had any children (Part 9, ¢joesA), and that Li provided false answers
to each of these questionsThe Court finds that Li made at least four false oral
statements to Officer Cass.
3. Did Li Have The Required Subjective Intent?

As already noted, Li fully understoodathshe was marrietb Bambrough when
she married Chen. She alsoderstood, of course, thstte had two children.

“[Dlirect proof of one’s specific wnogful intent is rarely available.” United
States v. Dearing504 F.3d 897901 (9th Cir. 2007) (intermaguotes omitted). The

requisite intent “may be inferred by the tradrfact from all the facts and circumstances.
United States v. Marabelle§24 F.2d 1374, 13799th Cir. 1984). In light of the
evidence presented at trial, the Court condutiat Li’'s only reason for concealing facts
about her marriage ardhildren on her N-400 applicati and during her interview with
Officer Cass was to obtain the immigratiomést of citizenship. That was the reason

for the application and the interview, an@ tGourt concludes théte well-educated and

intelligent Li understood that disclosure of a bigamous marriage and children fathered &

Chen could create naturalization problems.e TQourt cannot concluddat Li failed to
disclose her marriage or childremdbigh ignorance or mistake.

Supporting this conclusion is the faittat Li had lied before to immigration
authorities. She and Bamiugh jointly filed a Form [-751 Petition to Remove the
Conditions on Residence with the INS on Jaly, 2000. Ex. 6.The petition falsely
stated that Li was living at Bambrough’s apatiin Fort Lee, New Jersey, when in fagt
she had not lived there sm August 1998 and wastae time living with Chen.

4. Count | Conclusion.

The government has shown that Li maddeast four false statements during hier

oral interview with Officer Cass, that shwas placed under oath, that she had the

subjective intent to deceive the governmiemtthe purpose of obtaining an immigratio

=}

benefit, and that the false statements waesle during the statutory time period. The
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Court accordingly finds that Li did not satidfye good moral character requirement of|
U.S.C. § 1427(a)(3) and that her naturai@atwas illegally procwed under 8 U.S.C.
§ 1451(a).

B. Count V.

Count IV also relies on the “illegally procured” prong of 8 U.S.C. § 1451(a).
government again alleges thatacked good moral charactesithin the statutory period.
The government relies in this count on a taion which states that an applicant “sha
be found to lack good moral if, during teatutory period, the applicant ... [clommitte
unlawful acts that adversely reflect on thpplicant’'s moral chacter[,]” unless the
applicant establishes “extenuating circumstn” 8 C.F.R. 8 316.10(b)(3). Count I\
alleges that Li committed the crime of bigamighin the statutory p@od, that this crime
adversely reflects on her moral charactend that Li cannot establish extenuatin
circumstances for the crime.

To be quilty of bigamy, Leand Chen must eh have consentei a contract of
legal marriage on July 5, 200@@thin the meaning of Califoia Family Code § 300, anc
Li must have known ahe time that she was maad to another persorSeeCal. Penal
Code § 281; Cal. Family Cod&300. California courts aldmld that “wrongful intent is
an element of the crime of bigamyPeople v. Gaul-AlexandeB2 Cal. App. 4th 735,
747, 38 Cal. Rptr. 2d 176, 3§Ct. App. 1995). One does naave the requisite intent
for the crime of bigamy “if he had a bona fided reasonable belief that facts existed tf
left him free to remarry.” People v. Vogel46 Cal. 2d 798, 801299 P.2d 850, 852
(1956).

On the basis of the evidenoeviewed earlier in this der, the Court finds that Li
knowingly consented to a conttaof legal marriage on July 2002, and that she knew 3
the time she was legally married to Bambroudthe Court further finds that Li had thg
wrongful intent to commit bigamy as the esitte leaves no room for a bona fide
reasonable belief by Li that she was freeamarry Chen. The government has prov

these facts by clear, unequiabcand convincing evidence.
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The Court further finds that Li's crienof bigamy adversely reflects upon hd
moral character. Califora courts and the Ninth Circuit )& held that bigamy is a crime
involving mora turpitude. Vogel 46 Cal. 2d 798(Gonzales-Martinez v. Landp203
F.2d 196, 197 (9th Cir. 1953 Although the offase was not sufficigrfor an absolute
statutory revocation of citizenship as foundhe Court's summaryjudgment ruling, the
crime is nonetheless a crime involving mdrapitude and therefomreflects adversely on
Li's moral character.

Li has not presented extenuating circuanses with respect tthis crime. Her
defense is that she never intended to m&imgn. As explained above, the Court fing

this defense unpersuasive. does not otherwise explawhy the crime of bigamy was

IS

justified by extenuating circumstances. She dugsassert that she was unable to obtain

a divorce from Bambrough, thahe was pressured to entee marriage with Chen, of
that other extenuating circumstangestified her knowing marriage to Chen.

The Court concludes that Li lacked gowabral character with the meaning of
the regulation quoted abovéhat this lack of moralcharacter occurred during thg
statutory period, and that Lisitizenship was thereforallegally procured” within the
meaning of 8 U.S.C. § 1451(a).

C. CountV.

Count V asserts that Li's citizenship svallegally procured within the meaning
of 8 U.S.C. § 1451(a) becausbke lacked goodnoral character during the statutor
period. Count V is based on a regulatioatiagy that an applant lacks good moral
character if he or she “haah extramarital affair which meled to destrp an existing
marriage.” 8 C.F.R. 8 316.10(b)(3)(ii)). Tly@vernment alleges that Li's affair with
Chen had a tendency to destroy marriage to Bambrough.

The parties have cited litteuthority explaining when aaffair “tends” to destroy
an existing marriage. The relenastatute formerly referred to adultery that “tended”
destroy a marriage, and regulations interpretived statute remain in place today. TH

adjudicator’s field manual for the USCIS adslses that requirement and provides so
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guidance: “If the lawful marriageeased to be viable and intdatfore the commission
of the adultery, such sexual misconduct withcohabitation does not support a finding
of lack of good moral character.” INS Ad-ield Manual ch. 73.6 (2006) (emphas|s
added). A case decided before the refeeeto “adultery” waseliminated from the
statute similarly held that the statute “regdi extra-marital intercourse which tends to
destroyan existing, viable marriagé Moon Ho Kim v. INS514 F.2d 179, 181 (D.C,
1975) (emphasis added). I&tape v. Napolitano 664 F. Supp.2d 498, 516
(D. Md. 2009), the court held that even tgbuhe petitioner hachultiple affairs while
married to his former spouse, which proédanultiple children from other women, this
did not tend to destroy his marriage becahmseformer spouse testified that she and
petitioner had stopped living together long efthe affairs and that his relations with
other women had nothing to do with wthey were evenally divorced.

These authorities suggest that the @emof “tended to destroy an existing
marriage” can be satisfied only if the marriagas at least viable before the affajr
occurred. In this case, Bambrough testifiest the and Li stoppeldzing together within
a few months of their marriage in Februar®719 By mid-1998, Livas not spending any
time at his apartment, theydao physical relationship, amds mother did not approve
of the marriage. Nor was Bamdugh providing financial sugpt to Li. Thus, it appears
that Li's marriage to Bambrglh was severely strained, if natetrievably broken, before
her affair with Chen commead in December of 1998.

When asked about the reasons foe tlailure of his marriage, Bambrough
identified Li's mother’s disappwal of the marriage, Li's dtwral ties to her mother, anc
“evidently” her relationship with “other pet®” Although thisevidence suggests that
the Li-Chen relationship did have some effectthe marriage, the Court cannot find that
the government has shawby clear, unequivocal, and reancing evidege that the
marriage was viable at the tinheé commenced her affair witiChen, or that the affair
tended to destroy a viable marriage. Twwernment has not més heavy burden of

proof on Count V.
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D. CountVI.

Count VI relies upon a different prong 8fU.S.C. § 1451(a). The government

alleges that her citizenship wéprocured by concealment afmaterial fact or by willful

misrepresentation.” 8 U.S.C. 8§ 1451(a). dstablish this basis for revocation, the

government must prove that (1) Li misrepresented or concealed some fact, (2) h

misrepresentation or concealment was Willfi(B) the fact was material, and (4) Lji

procured citizenship as a resukungys 485 U.S. at 767. Proaf intent to deceive is
not required. Forbes v. INS48 F.3d 437, 442 (B Cir. 1995) (citingespinoza-Espinoza
v. INS 554 F.2d 921, 925 (9th Cit997)). Knowledge of the Ity of a representation
is sufficient. Id.

The Ninth Circuit has explaidethat “a misrepresentation is material if it has

natural tendency to producthe conclusion that the applicant was qualified for

citizenship. A misrepresentation or concealnant be said to have such a tendency

honest representations would preaidy have disclosed other factelevant to the

applicant’s qualifications United States v. Puert®82 F.2d 1297, 1303-04 (9th Cir.

1992) (citingKungys 485 U.S. at 783-84) (emphastdad; internal quotes omitted).

Count VI alleges that Li misrepresedt her marital status and concealed t
existence of her children imer N-400 application and her interview with Officer Cas
For the reasons set forth above, the Court fihdsLi did misrepresent and conceal the
facts, and that the misrepresentation anodcealment were williu The Court must
therefore decide whether the true factsuld have been material and whether
procured citizenship as a result.

The misrepresented and omitted factsadly were material. As Officer Cas

explained, marital status and the existencehifiren are important in the naturalization

process. The N-400 application includes specific questions #Himut and immigration
officers are instructed to aslbout them during interviews. This is because both areg
inquiry can bear upothe good moral character requirent and whether the applicarn

properly procured his or her permanent resid#atus. Honest responses in these t
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areas — Li's disclosure that she was nearto Chen and had two children by him

would have disclosed factselevant” to her qualitations for citizenship.Puertg 982

F.2d at 1303-04. Indeed, Ms. Li's ownpert, Mr. Mautino, conceded during cross$

examination that disclosure of Li's childrecould have affected the determination
good moral character. He alsonceded that Li's marriage Chen, if disclosed, would

have been relevant. Li's misrepratgions and omissns were material.

The Court also concludesathLi procured her citizeship as a result of these

misrepresentations. “[O]nce the governmentablishes that the misrepresentation
concealment was ‘material,” a presumptiamises that the itizen who obtained
naturalization was disqualified.United States v. Mohall&45 F. Supp. 2nd 1035, 104
(C.D. Cal. 2008) (citingkungys 485 U.S. at 777)see also United States v. Latchi®4
F.3d 709, 714 (7th Cir. 2009) (“a materfalsehood raises a preaption of ineligibility

... [if] the government produces evidensgfficient to raise a fair inference of
ineligibility”); Monter v. Gonzales430 F.3d 546, 554 (2d Cir. 2005) (“government’

showing of ‘materiality’ creas a presumption that tipetitioner was disqualified from

naturalization”). The burden then shifts t@ ttlefendant to show “that he or she did |

fact meet the statutory qualification th#te misrepresentation had a tendency
influence.” Monter, 430 F.3d at 554-55 (citingungys 485 U.S. at 777).

Li has not presented sufficient idgnce to rebut the presumptior.i’'s only
evidence on thisssue came from Mr. Mautino. His opn, however, was based on 3
assumption that Li did not ime to deceive the government during her interview. T
assumption is faulty for reasons stated abev@ knew she was legally married to Che
while married to Bambrougand that she had children by Chen, and yet she knowir
withheld this information orher application and during hénterview. Because the
predicate for Mr. Mautino’s opinion is not present, his opinion is not reliable.

In addition, Mr. Mautino catlidly admitted that disclosuie Li's children and her
marriage to Chen would havedrerelevant to the good méaracter inquiry. Mautino

provided no other basis foraéhCourt to conclude that stilosure of the marriage ang
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children would nohave adversely affected Li's efte to become a U.S. citizen.

In light of the presumptiomaised by the materialitpf the misrepresented an(
omitted facts, and Li’s failure to rebut thatesumption, tb government has shown tha
Li procured her citizenshippy misrepresenting her matitatatus and concealing thé
existence of her children. The governmkas satisfied the requirements of the secqd
prong of 8 U.S.C. § 1451(a).
IV. CONCLUSION.

This case was professionally litigated draotd-fought. Deferescounsel mustered
much evidence and made goedguments. Among other things, defense coun
appealed to the Court’s sense of justice,ragkinat the Court not revoke Li’'s citizenshi
or separate her from her citizehildren. The Court understands and feels the forcq
these arguments. The Court concludes, tabess, that theoyernment has met its
burden of proof on Counts I, IV, and VI lsfear, unequivocal, and convincing evideng
with no legitimate room for doubt. The eme Court has instructed that “once
district court determines that the govelent has met its burden of proving that
naturalized citizen obtained his citizenship illlgar by willful misrepresentation, it has
no discretion to excuse the conducEédorenko449 U.S. at 517.

IT IS ORDERED:

1. Grace Xunmei Li's United State#tizenship will be revoked pursuant tc
the authority of 8 U.S.C. § 1451(a).

2. A hearing will be held orSeptember 18, 2014, at 3:00 p.nfor the

purpose of determining whaeasures should be taken by tGourt in light of this

decision. The government shall file a shmgmorandum (not to egked 5 pages) on of

beforeSeptember 11, 2014etting forth the measures it beks the Court should take
Defendant shall file a sponse (not to exceé&dpages) on or befogeptember 15, 2014
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3. This order does not constitute a fiplgment for purposes of appeal. Th
Court will enter a final judgmerdfter the September hearirag,which point the time for
appeal will begin to run.

Dated this 26th day of August, 2014.

Nalb ottt

David G. Campbell
United States District Judge
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