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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Victor Antonio Parsons, et al., No. CV-12-00601-PHX-ROS
Plaintiffs, ORDER
V.

Charles L Ryan, et al.,

Defendants.

In advance of the Decemb@y 2018, status conferencand to comply with the

Court’'s own obligation to confirm it has juristimn, the Court will address in some detai

an argument Defendants have raised reggmfiagistrate Judge uhcan’s jurisdiction.
BACKGROUND

When this case was filed in March 20it2yas assigned to District Judge Neil V.

Wake and referred to Magistrate Judge Mark E. Aspey. (Judge Wake subseq
withdrew that referral.) The case proceeded before Judge Wake with discovery and 1

practice. Trial was set for October 20, 2014.few months before trial, Judge Wak

referred this case to Magistrate Judge Durfcara settlement conference. (Doc. 978).

The parties attended that settlement confereacginued to negotiatgter the conference,
and simultaneously prepared for trial. On August 11, 2014, the case was reassigne
Judge Wake to District Judd@mane J. Humetewa. (Doc. 1074). Less than a week be
trial, the parties filed a “Stipulation” indicaty that they had agree¢d a settlement. Less

than five minutes after filinghat stipulation, the partiefded a “Joint Motion to Refer
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Remainder of Case to Magistrate Judge daumand to Refer Case to Magistrate Jud
Buttrick for Mediation.” (Doc. 1186)That motion stated, in relevant part,

Pursuant to 28 U.S.C. 836(c) and Fed. R. Ci\R. 73, the parties hereby
consent to have Magistrate Jud@avid Duncan conduct all further
proceedings in this casecluding proceedings tdetermine the fairness of

the settlement pursuant to Fed. R. Civ. P. 23(e), and any other proceedings
contemplated by the settlement in this case.

The parties explained their motion was based/lagistrate Judge Duncan’s “constructiy
participation in the settlement negotiatiomgiich had “proviled him with a unique ability
to effectuate the parties’ intent in any future proceedings.” (Doc. 1186 at 2). The rg
for a referral to MagistrateJudge Buttrick was based dhe parties’ settlement
contemplating the mediation of certain mlises before more formal “enforcemer
proceedings” could be initiatedBased on the parties’ filgs, Judge Humetewa vacate
the trial.

On October 22, 2014, Judge Hunwede granted the parties request fq
“reassignment of this case to Magistrate Judgecan pursuant to 28.S.C. § 636(c) and

Rule 73 of the Federal Rules of Civil Pedtire.” In doing so, Judge Humetewa stat

Judge Duncan would “conduct all further prodegd in this case.” (Doc. 1194). Judge

Humetewa denied the request to refer the tadéagistrate JudgButtrick because “[i]n

ge

e

que

it
d

ed

light of the reassignment of this matter talde Duncan, any requests to refer the mafter

to a magistrate judge . . . should be diredtedudge Duncan.(Doc. 1194). Once the
case was reassigned to Magistrate Judge @unice held the nessary hearings and
formally approved the partiesettlement. (Doc. 1458). A®counted in prior orders
Magistrate Judge Duncan thandertook a multi-year effotb have Defendants comply
with their settlement obligations. Magistratedge Duncan everdlly issued multiple
rulings, prompting multiple appeals. (Do&817). Proceedingsontinued before
Magistrate Judge Duncan whilestappeals were being briefed.

In May 2018, Magistrate Judge Duncan mfied the parties he would be retiring i

June 2018. That announcement promptidfense counsel to search the “legal

>




ramifications” of MagistrateJudge Duncan’s retirement(Doc. 2825 at 2). Defense
counsel discovered a 2003 case from the Shvwemcuit that prompted them to conclude
Magistrate Judge Duncan vee had “subject matter jurisdiction to conduct any
proceedings in this case.” (Doc. 2825 at @n May 18, 2018, Defendants filed a motign

asking Judge Humetewa “to vacate the refeofathis matter to Magistrate Judgs

U

[Duncan].” (Doc. 2825). Defelants’ motion prompted Magiate Judge Duncan to issug

an Order stating:
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Defendants have filed a motion seekitng return of te case to Judge
Humetewa pursuant to 28 U.S.C. § @3¢4) based upothe extraordinary
circumstances of the undersigneds diggvetirement. This text only order
does not address that issue which is priggmefore the District Judge. This
Order addresses the Defendants jucisochal argument and the request to
stay matters presently before the undersigned. hdatc Consolidated City
of Indianapolis, 323 F.3d 513 (7th C2003), is neither controlling authority
and, in any event, is hpersuasive given thatdbes not address the factual
scenario presented here. This actwas referred to the undersigned to
conduct a settlement conference (Doc4.,9878]). After that referral, and
successful negotiation of the Stipulatiding parties explicitly consented to
the undersigned continuing to exerdisesdiction over this action pursuant
to 28 U.S.C. 8 636(c) to promote the interests of judicial economy and
efficiency (Doc. 1186). Moreover, é¢he is no statutory or Ninth Circuit
authority precluding such assignme#iccordingly, the undersigned rejects
Defendants jurisdictional argument danaffirms all rulings, briefing
schedules, and pending matters set &arimg until an order to the contrary
issues.

(Doc. 2826).

On June 5, 2018, Judge Humetewa issusohilar order. Judge Humetewa rule

in relevant part,

Citing 28 U.S.C. § 636](4) and Federal Rule of Civil Procedure 73(b)(3),
Defendants attack Judge Duncan’s subjeatter jurisdiction over this action
and request that the referral of thastion be vacated for extraordinary
circumstances. Defendants allege that umticher v. Consolidated City

of Indianapolis, 323 F.3d 513 (7th Cir. 20D3their explicit agreement to
Judge Duncan’s jurisdiction in October 2014 is invalid. Judge Duncan has
addressed this argument, khe undersigned agrees thitcher is factually

and legally distinguishable from thsase. Defendants’ position is also
foreclosed by the Supreme Court’s decisiomRaell v. Withrow, 538 U.S.
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580, 587 (2003), because while there dussappear to be any defect in the
process by which Judge Duncan becanwelved in this cae, and even if
there was one, it was curby the parties’ explicit@nsent to his jurisdiction
in their standalone joint motion &oc. 1186 (“Pursuant to 28 U.S.C. §
636(c) and Fed. R. Ci¥R. 73, the parties herebyr@ent to have Magistrate
Judge David Duncan conduct all further proceedings in this casel[.]").

*kk

As a consequence, the transfer of tbése consistent with the parties’
consent extinguished this Court’s gatiction over this matter. The motion
to vacate the Magistrate Judge referral is therefore denied.

(Doc. 2856 at 1-2).
After not obtaining relief from Judge Humetevefendants turned tine Ninth Circuit.

In one of their pending appeals, Defenddited a “Motion to Dismiss Appeals for

Lack of Magistrate Judge Jurisdiction.” That motion presented the same arguments a

requested the Ninth Circuit “vacate [Magistrate Judge Duncan’s] rulings and dismigs th

appeals for lack of magistrate-judge juresebn.” (16-17282, Doc. 110). The Ninth
Circuit has not ruled on that motion.
ANALYSIS

Although there is no pending motiongezding jurisdiction, the Court has a

-

obligation to confirm jurisdiction existsSee, e.g., WMX Techs,, Inc. v. Miller, 104 F.3d
1133, 1135 (9th Cir. 1997) (judgtion “must” be raised susponte). The Court has reafd

Defendants’ prior filings on the jurisdictionasue and those filingagre based on a single

174

opinion from the Seventh Circuldatcher v. Consolidated City of Indianapolis, 323 F.3d
513 (7th Cir. 2003). A carefunalysis of that case showshas no application to the
present situation and that Magisédudge Duncan had jurisdiction.

Plaintiff Lee Hatcher obtaed a jury verdict of appramately $19,000 against the
City of Indianapolis and several individual$éd. at 514. That verdict prompted cross-
appeals by the parties as well as a motionttorrseys’ fees by Hatcher. The District Judge
did not immediately rule on that motion. W&ithe cross-appeals were pending, the parties

settled. The parties’ settlement agreenmavided “for a $100,00payment to Hatcher
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and his attorneys” but went on to state tregdl fees claimed by §vious lawyers] . . .
would be referred to Magistrate V. S8kields for mediatio and resolution.”ld. at 514.

The parties “advised” the District Judge adittsettlement and tHaistrict Judge “seemed

11%
~—+

to endorse the referral to a named magistrate judgedt 515. The Magistrate Judge s
a briefing schedule but, without any explanatitwe, District Judge ruled on the motion fqr
attorneys’ fees and awarded Hatcher somenbuall, of his requested costs and feks.
Neither side was pleased with the Distdaidge’s order and thegwiously filed cross-
appeals became solely abow tiwards of costs and fees.

Hatcher presented two arguments on appé&aist, Hatcher believed the District
Judge had erred by ruling on the motion foesfegiven the language in the partiep
settlement agreement designatihg Magistrate Judge wouldadeée that issue. Second,
Hatcher argued even if the Dist Judge had been #orized to resolvéhe fees issue, the
amount awarded was too low. The Seventhu@ieoncluded it did not need to “delve top
deeply into the merits of the [amount of thejard” because “the district court never shoyld
have ruled on the fee petitions in the first placéd. To explain that conclusion, the

Seventh Circuit went into great detail aboutpbeties’ ill-fated attempt to have a particular

judicial officer resolve the fees issue.

The Seventh Circuit began its analysisiojding the parties had validly consentgd

to referring the case to a Magistrate Judfee written settlement agreement was sufficignt

evidence of the parties’ consent to the Magistdudge hearing the case and “the district

court acknowledged that the reference wasdgenade when he tolthe parties that he
would give Magistrate Judge Shis a ‘heads up’ on the matterld. at 516. Thus, the
Seventh Circuit believed there had been a vatidrral to the Magistrate Judge. Despi

the existence of that valid referral, thev&ath Circuit reasoned there was a “problem

fe

with the parties “consenting only to referral to a specific named magistrate judge whor

the parties have handpickedd.

The “problem” with the part& attempt to have a specific Magistrate Judge resglve

the fees motion was that “parties are not perohitteselect their own judges in cases

n
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federal court.”1d. at 517. And “the degree of specificthe parties sought in this case
inconsistent with the role of magistrate judges as federal judicial officketsat 516. The
Seventh Circuit believed “thparties [had] attempted to ewide the district court’s
assignment protocol angd substitute their owrchosen magistrate.”ld. at 518. The
governing statutes allegedlydicated “that magistrate judgesignment is a matter for th
court to decide, not the partiesltl. Thus, only “the court, andot the parties, [] has the
power to confer general or specific dutigsn an individual magistrate judge.d.

Based on the parties’ allegedly impropeeiapt to select Magistrate Judge Shield
the Seventh Circuit remanded for the distriotit to determine if th parties’ settlement
agreement had meant to allow any Magistdatgge resolve their remméng disputes. In
that situation, the reference would be pissible and a Magistta Judge, presumably
selected at random, could résothe issues. If, however, the parties’ intent had beef
select only Magistrate Judge Shields, tifeonsent” was “ineffective” and the distric]
court would have to “reconsides award of fees and costsld. at 520.

The Seventh Circuit’s analysis is cowliciory. The Seventh Circuit claimed th

parties had “commandeer[ed]” thelge selection process bysignating Magistrate Judge

Shields. Id. at 518. But the Seventh Circuit’s owgritation of the facts proves it was th
District Judge, not the parties, who decidezldhse should be referred to Magistrate Juc
Shields. At the start of its analysis, tBeventh Circuit ruled the parties had valid
consented to Magistrate Judgesdiction and that the Distii Judge properly made thg
referral to the Magistrate Judgéd. at 515. Accepting that it vgathe District Judge, not
the parties, who made the referral, the renar of the Seventh Circuit's analysis fal
apart. Assuming the parties attempted to itagistrate Judge Shields to hear the fe
motion, that attempt would ndtave come to anything the District Judge had nof
consented. In other words, the District Jadguld have rejected the parties’ attempt
designate Magistrate Judge Sheeldut instead of rejecting the parties’ allegedly improy
request for Magistrate Judge Shields, the Qisfidge ratified it and, in so doing, made

the Court’s determination. Thus, the Sevedittuit's conclusion tht it was the parties,
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not the District Judge, who made ihgortant decision is not accurate.

Ignoring the contradictory nature ofetfSeventh Circuit's analysis, Defendan

focus on the portions of that decision remagkiinis improper for parties to try and picl

the judicial officer to resolve their disputeRelying on those ptions, Defendants argus

the referral of this case to Mgmtrate Judge Duncan was fileetive such that he lacked

“subject matter jurisdiction” to take any amwis in this case. Defendants’ argument|i

premised on a misreading of the record.
Defendants’ filings argue the joint man requesting Judge Humetewa refer t
case to Magistrate Judge Duncarswguivalent to what occurredhfatcher. But similar

to the analysis by the Seventh Circuit, Defemis have not explaidewvhy it is their joint

motion—and not Judge Humetewa'’s decision—themprtant. It is undisputed that Judge

fs

N\

Humetewa could have deniedetiparties’ request to refer the case to Magistrate Judge

Duncan. In fact, lge Humetewa denied a portiontbé motion regarding which othef

judge would handle mediations with the patieThus, it is inaceate to describe the
referral to Magistrate Judge Duncan as taking phecause of the parties’ selection of
him. The more accurate view that the rierral occurredecause of Judge Humetewa's
order! And Defendants have not identified arguilin Judge Humetewa'’s order. That i
Defendants have not explained how Judge Huwegtedirect assignmerof this matter to
Magistrate Judge Duncan cbafs with the statement iRlatcher “that magistrate judge
assignment is a matterrfthe court to decide, not the pastie323 F.3d at 518. In short
Defendants’ reliance dratcher is based on a simple misunsi@nding of how the referra
to Magistrate Judge Duncan actually occurred.

Finally, even assuming theewere some flaw in the wan which the case ended u

before Magistrate Judge Duncan, Defenddrage not explained how that flaw meant

1 By way of example, parties routinely fijeint motions seekip extensions of time
regarding discovery deadlinedVhen presented with suehjoint motion, a judge must
decide whether to grant or deny the extensitira judge grants #motion, it would be

UJ

quite strange to complain the parties have “commandeered” the judicial schedulin

process. Yet that seems to be how the Sawemtuit would view tings given its concern
that an attempt to designate a particlMagistrate Judge, subject to approval by t
District Judge, constituted an inapprape invasion of the judicial role.
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Magistrate Judge Duncan was proceeding witlsabject matter jurisdiction. The facts i
Hatcher did not involve any actions by the desigmitéagistrate Judgerhus, even if this
Court were to acceptatcher entirely, it does not follow that Magistrate Judge Dunc
lacked jurisdiction.Hatcher simply does not address wiséibbuld occur when a Magistrats
Judge takes actions despite sdla in the way in which tb case came before him. Thel
IS no authority suggesting that the necessargappropriate result would be to vaca
Magistrate Judge Duncan’s nearly four yeaf rulings. And available Supreme Cou
authority indicates Defendants waitkd too long to complain.

In Rodll v. Withrow, two defendants had never &gply consentedo proceeding
before a Magistrate Judge. 538 U.S. 580 (2008@r had the two defendants ever objecte
Instead, they participated in the litigationfdre the Magistrate dlge, all the way up
through a jury trial and verdictd. at 583. It was only on appeaiat the defendants’ lack
of explicit consent was noticedld. The Fifth Circuit eventally ruled consent to
Magistrate Judge jurisdiction “canrim implied by the parties’ conduct.d. at 585. Thus,
the litigation had to start anewTlhe issue for the Supren@urt was whether the Fifth
Circuit was correct.

The Supreme Court’s analygigned, in large part, ate language of the statuts
governing Magistrate Judge jurisdiction a@malv parties consent foroceeding before 4
Magistrate Judge. Under 28 U.S.C. § @3@), “[u]pon the consent of the parties,”
Magistrate Judge “may conductyaor all proceedings in a juyr nonjury cvil matter and
order the entry of judgment in the case.hddr 28 U.S.C. 836(c)(2), the decision of the
parties whether to proceed before a Magistdadge “shall be communicated to the cle
of court.” The Supreme Court interpretdgbse provisions as “envision[ing] advanc
written consent communicated to the clerkRoell, 538 U.S. at 586. But the Suprem
Court believed a party might “91gl[] consent to the magisteajudge’s authority through
actions rather than wordsrd. at 589. And that type ofooisent is no less valid than th

preferred “advance, written consent.” Accoglio the Supreme Court, “a defect in th

referral to a full-time magistrate judge undd3(c)(2) does not eliminate that magistrate
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judge’s ‘civil jurisdiction’ uncer 8 636(c)(1) so long as thargies have in fact voluntarily
consented.”ld. at 587. The Supreme Court notedt any other conclusion would creat
a serious risk of “gamesmanship” whereaatp could sit back ahawait “the outcome
before denying the magisteajudge’s authority.”ld. at 590. Accordingly, the actions by
the two defendants constitdteamplicit consent and thewere bound by the verdict

obtained before the Magistrate Judge.

Basedon Roell, Defendants had years and yetrsobject to Magistrate Judge

Duncan’s exercise of jurisdiction. Theyddiothing. Only aftecompliance proceedings
did not evolve as they hoped did Defendadiscover and assert their jurisdiction
argument. Defendants appeab®engaged in the type ‘@amesmanship” the Suprem
Court identified and discouraged. Defendantg)lago waived any ¢dction to Magistrate
Judge Duncan’s exercise of jurisdictiorAccordingly, Magistrate Judge Duncan hg
jurisdiction and this case will proceed basadis rulings remaining in place.

Notwithstanding the foregoing, and to avainy future disputes, the parties shou
be prepared to discuss thie December 6, 2018, status hearing their current posit
regarding jurisdiction. In particular, Defemda should be prepared to explain how th
case would proceed if the Mh Circuit were to agree witktheir position regarding
Magistrate Judge Duncan’s jsdiction. Defendants shou&dso be prepaceto explain
whether they have any objem to the manner in which iicase was reassigned to th
undersigned upon Magistratedyje Duncan’s retirement.

IT I1SSO ORDERED.

Dated this 6th day of December, 2018.

Senior Unlted States District Jyel
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