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of et al Doc.

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Carl Wegs, No. CV-14-00254-PHX-DGC
Plaintiff, ORDER
V.

United States of America, et al.,

Defendants.

This order will address geral pending motions. The mans were discussed at 1
hearing on January 29, 201%he Court’s reasons for sometbe rulings were discusse
during the hearing. A transcript of the hagrshould be consulted in addition to th
order.

l. Background.

On June 20, 2002, Plaintiff Carl Westas arrested and charged with vario
crimes. Doc. 18, § 10. He was convictedrabruary 2003 in aArizona Superior Court
of conspiracy to commit armed robbery andgswantenced to twenty years in prisdd.,
19 11, 25. Defendant Joe Gordwin, a forrRederal Bureau ofnvestigation special
agent, was the lead invesiigr on Plaintiff's case mal worked with Mesa Police
Detective Jeffrey Jacobs as paftthe FBI Gang Task Forceld., § 14. Gordwin was
indicted in May 2008 for viokeoons of federal law in coraction with Plaintiff's case,
including witness tampgrg and wire fraud.ld., § 27. Plaintiff alleges that Gordwin an

Jacobs committed various wigs that resulted in higaviction and incarceration.
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Plaintiff filed a petition for post-conviion relief in 2008 ad was released from
prison in February 2011ld., § 30. On August 22, 2013, all charges against him w
dismissed with prejudiceld., T 32.

Plaintiff brought this actin against the United Stateébe FBI, Joe Gordwin, the
City of Mesa, Jeffrey JacobBlathan Gray, and Brian Truchdincorrectly identified in
the Amended Complaint as Bri@e Shawn), alleging a numbef violations relating to
Plaintiff's investigation and trial. Doc. 18The case recentlwas transferred to the
undersigned judge. Doc. 77.

Plaintiff previously filed a separate amtiin this Court against the City of Mes
and Defendant Jacobs arisifgm the same events andsarting many of the samg
claims. See West v. City of Mesa et al., No. CV-12-00657-PHX-JWS. Judge Sedwig
dismissed some of Plaintiff's claims and mouothers prematureDoc. 30-3. The Ninth
Circuit affirmed the order in part and reverseth part. Doc. 87, Ex. 1. Plaintiff filed
another case against the Unitethtes and Gordwin in thiSourt asserting many of thq
same claims. See West v. U.SA,, et al., No. CV-13-00304-PHX-GMS. Judge Snho
dismissed that action, andshuling is now on appeal.

Il. Motion to Amend and To Dismiss Gray.

The Court will grant Plaintiff's motion tamend. Doc. 74. Because the propos
amendments do not alter the diaipge of Plaintiff's claims, #rulings in this order apply|
to Plaintiff's Second Amended Complaint. Asly the Amendeé Complaint is on file at
this time (Doc. 18), the Court will fer to it throughout this order.

The Court will grant Platiff's motion to dismiss theclaims against Defendan
Nathan Gray. Doc. 89Those claims will be dmissed without prejudice.

[ll.  Motion for Judgment on the Pleadings.

Defendants City of Mesand Jeffrey Jacobs assert that the Court should g
judgment on the pleadings with regp to several counts. Doc. 30.

A. Section 1983 and Abuse of Process.

Defendants argue that Plaintiff's claiomder 42 U.S.C§8 1983 (Count 1) was
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found to be time-barred by Judge Sedwiel, was his claim for abuse of proce
(Count 6). Defendants ask that thesenetaibe dismissed on res judicata groung
Doc. 30 at 4-5.

1. Section1983.

Judge Sedwick did hold th&aintiff's § 1983 claims were time-barred, but th
decision was reversed by the Ninth Circuit tfes as [the claim is] based on West
prosecution.” See Doc. 87, Ex. 1. The Ninth Cirduconcluded that any § 1983 claim
that attacked the validity of Plaintiff's seatourt conviction wouldhave been barred by
Heck v. Humphrey, 512 U.S. 477 (1994until such time as the nwiction was set aside.
Because Plaintiff’'s conviction was not seidasuntil 2013, his § 1983 claim based on tf
conviction did not accrue until thaime and is not time-barred.

This rationale does not apply to a § 1@83m that does not #anto question the
validity of Plaintiff's convicton. For example, Count lleges claims under the Fourtf
Amendment. Doc. 18, 1 42Heck would not have barred Fourth Amendment claim
based on Plaintiff's arrest. Such a claim éfiere would have accrdeat or near the time
of his arrest more than ten years ago aodld/be time-barred. &tiff also lists the
Eighth Amendment in Count 1ld. Any claim based on coittbns of his confinement
after his conviction wouldnot have been barred yleck and would therefore be
untimely. The Court will not &mpt to identify every possiblclaim that is or is not
barred, but will simply hold a®llows: any § 1983 claims #h, if successfulwould have
rendered Plaintiff's convictiomnvalid are not time-barredand any § 1983 claims tha
would not render his conviction invalate time-barred and will be dismissed.

2. Abuse of Process.

Judge Sedwick found that Plaintiff’'sagin for abuse of process was time-barre
and the Ninth Circuit affrmedDoc. 87, Ex. 1. As a rekuthe abuse of process clain
asserted against Defendants Mesa and Jacabis icase is foreclosed by res judicata.

Plaintiff argues that the facts allegedte Amended Complaint are different thg

those alleged before Judge Sedwick. Thienky partially correct. The claim asserte
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before Judge Sedwick was based primaaly Defendant Jacobs’ allegedly improps

| = U
-~

influence over witness Hrbal iRlaintiff's state-court prosetion. Those same allege
wrongs are set forth ithe Amended Complaint. See Doc. 18, Y 17, 18, 21-24
Although Plaintiff alleges somadditional facts in this casthose facts do not permit him
to assert the claim for a second time. fiAal judgment on the merits of an action
precludes the parties or their priviesm relitigating issues that weoe could have been
raised in that action.”Federated Dep. Stores, Inc. v. Moitie, 452 U.S. 394, 398 (1981
(emphasis added¥ee also Ellingson v. Burlington M., Inc., 653 F.2d 1327, 1331 (9th
Cir. 1981). The Court will gnt Defendants Mesa andcdas’ motion for judgment on
Plaintiff's abuse of process claim (Count 6).

B. Falselmprisonment and § 1985 Conspiracy.

Defendants assert that Plaihts suing them for false immonment. Doc. 30 at 6.
Plaintiff disagrees. Doc. 34 at 6. Adiigh the 8§ 1983 claim iG@ount 1 does mention
false imprisonment (Doc. 18, § 44), it cleaitybrought under § B3. As explained
above, this claim is not timiearred to the extent it is bas®n Plaintiff's conviction.
Plaintiff has not asserted a free-standeilge imprisonment claim in this case.

Defendants assert that Plaintiff's claimder 42 U.S.C. § 1985 ¢ant 5) is also
time-barred because it accrued at the time afnBff's conviction in 2003, or, at the
latest, when Plaintiff knew the full facts redang his conviction irR008. A claim under
§ 1985, however, is subject kteck v. Humphrey, 512 U.S. 477 (1994when it is based
on Plaintiff's prosecution.See McQuillion v. Schwarzenegger, 369 F.3d 1091, 1097 (9th
Cir. 2004) (8 198%laim precluded bydeck as long as the undging conviction has not
been set aside). Thus, consistent with Einth Circuit's holding in Judge Sedwick’s
case, Plaintiff's § 1985 clainike his § 1983 claim, is ndime-barred to the extent it is
based on Plaintiff's state-cowobnviction. To the extent it isased on events other than
his state-court conviction, BeEndants’ motion is granted.

C. Malicious Prosecutian and Notice of Claim.

Defendants argue that Plaintiff failed serve a notice otlaim on Defendant
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Jacobs within 180 days dfis malicious prosecution chai accruing, as required by
A.R.S. § 12-821.01(A). Plaintiff asserts theg provided a noticef claim to the City,
but does not argue he provitlene to Defendant Jacobs. Because Arizona law requires
that a notice of claim be served on adiwdual defendant who ian employee of a
municipality, and not merely on the municipaliBlaintiff's maliciousprosecution claim
against Defendant Jacobs isrded and will be dismissed.McGrath v. Scott, 250
F.Supp.2d 1218, 1236 (Ariz. 2003) (“If the claimantsserts a claim against a public
entity and a public employee, the claimantstngive notice to botlthe public entity and
the public employee.”).

D. Sufficiency of Malicious Prosecution Claim.

Defendants argue that Plaintiff's claifar malicious prosecution fails because
they did not prosecute Plaiff, Plaintiff cannot overcomehe presumption that the
indictment broke the chain afausation between Defendsinactions and Plaintiff's
prosecution, and Plaintiff's state courtnection was not terminated favorably and
therefore cannot provide thedim for malicious prosecution. Because these arguments
overlap arguments that will be made befdvelge Sedwick on thealicious prosecution
claim currently being rpleaded in his case, the Couoincludes that they should not be
decided now. They lie at theeart of this dispute, anaesistency between the decisions
in both cases will be important. As dissed with the parties alanuary 29, 2015, the
undersigned will talk with JudgSedwick and arrange for theseses to be consolidated.
The malicious prosecution issues can themesolved in a single proceeding.

E. Failure to Plead 8§ 1985 Claim.

“An indispensible element of a claim um@ U.S.C. § 1985(3% some racial, or
perhaps otherwise class-based, invidious discriminatory animus behind the conspiratol
action[.]” Sorewell v. Golden State Warriors, 266 F.3d 979, 989 (9th Cir. 2001) (citatio

omitted). Plaintiff's claim under § 1986ontains only the following race-relates

=3

allegation: “There was an invidiously discriminatory animus behind the conspiragy a:

defendants sought to punish plaintiff foacial background.” Doc. 18, § 67. The
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Amended Complaint contains rfactual allegations to support this claim. It contaips

nothing about Plaintiff's race, the race of Dedants, the race of othparticipants in the

state prosecution, or any other facts that @aulggest that the wrongs alleged were|in

any way related to race. TK@ourt is not required to acceas true allegations that ars

1%

merely conclusory. Sorewell, 266 F.3d at 988. Becauseailiff sets forth no factual

allegations to support his dhithat the wrongs in this case were part of a race-bgsed

conspiracy, he has failed state a claim under § 198%awlik v. Arizona, No. CV 12-
1946-PHX-RCB, 2013 WL 2422701, (D. Ariz. June 3, 2013).

The Court is not comfortable, howeventering judgment in favor of Defendants

\WA |

on the basis of this pleading defect. eT@ourt will instead dismiss Plaintiff's § 198
claim without prejudice.
F. Punitive Damages Claim.

Count 10 of the Amended Complainttssdorth a claim for punitive damages.

9%
o

There is no separate cause of action fortpiendamages. To the extent the Amends

Complaint attempts tglead punitive damages as aehstanding cause of action,

=

Defendants motion will be granted. Thidimg does not, however, preclude Plainti
from seeking punitive damagas a remedy in this case.
IV.  United States’ Motion to Dismiss.

The Amended Complaint asserts sevelaims against the United States. In
addition, the United States was substduter Defendants Jabs and Tuchon on
Counts 4, 6, 7, 8, and 9 pussit to 28 U.S.C. § 2679(d)(2Poc. 42. The United States
now seeks dismissal of these counts on its bahalf and on behatff the Defendants for
whom it was substituted. Doc. 49.

A. Claims against the FBI.

The United States asks the Court to dssmall claims against the FBI. Because
those claims have been removed from 8sond Amended Complaint (Doc. 74), thjs

iIssue is moot.
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B. Fraud and Negligent Misrepresentation.
The United States argues that the frand misrepresentation claims against it g

barred by sovereign immunityThe Court agrees for reasopeeviously stated in this

case by Judge RayeSee Doc. 15 at 5. To the extentafitiff continues to assert claim$

against the United States for fraud and negligmisrepresentation, they are dismiss
with prejudice. See 28 U.S.C. 8§ 2680(h).
The United States also gares that the fraud and glgent misrepresentation

claims should be dismissed against De&amnd Jacobs and Truchon because the Un
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States has substituted for them in this case. The motion cites no authority, however, f

the proposition that a substion under 8 2679(d)(2) brgs with it the sovereign
immunity defenses available to the United &ainder 8§ 2680(h). In the absence of su
authority, the Court will dey the motion to dismiss.

The Court notes, however, that the frardl negligent misrepresentation clain
against Defendant Jacobs were found bggéuSedwick to be time-barred, a decisiq
affirmed on appeal. Doc. 87. The sameetibar would appear tapply to the claims
against Defendant Truchon. @&vif it could not be said # Plaintiffs knew the facts
relating to Truchon’s alleged fraud and misesentation in 2003Plaintiff certainly
knew them in 2008 when he adsd virtually all of the fad at issue in this case ir
support of his petition for post-conviction rdlieClaims accruing in 2008 would clearly
be time-barred under the one- or two-ystatute of limitations found applicable b
Judge Sedwick and the Ninth Circuit. Docs. 30-3, 87.

C. Malicious Prosecution.

As noted above, the Cowrill reserve ruling on the vebus malicious prosecution
arguments until related cases have been consolidated.

D. Abuse of Process.

The United States argues that claimsdbuse of process are time-barred. H
reasons set forth above, the Court agre@sunt 6 will be dismissed with prejudice a

time-barred.
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E. NegligentSupervision.

The United States contends that Plaintiff's claim for negligent supervision

(Count 9) is also time-barred. The claapplies to the United &tes’ supervision of
Gordwin and JacobsDoc. 18 at 18. Judge Sedwibkld that the claim of negligent
supervision based on Mesa’s supervismnJacobs was time-barred, and the Ninth

Circuit affirmed. Doc. 87. For the sameasons, any claim against the United States

based on the supervision ofcdés is time-barred. In addition, because it is clear that

Plaintiff knew the facts regarding Defend&urdwin’s alleged wrongdoing by 2008, any
claim against the United States based on negligupervision arising out of those facts|is
also time-barred.

V. Jacobs and Truchon’s Motion to Dismiss.
A. Bivens Claim Against Truchon.
Count 2 of the Amended @Gwlaint asserts a claim against Defendants Gordyvin

and Truchon undeBivens v. Sx Unknown Named Agents of Fed. Bureau of Narcotics,

403 U.S. 388 (1971). Dod8 at 11. Defendant Trhon argues that the Amended

Complaint lacks suf@iient factual allegations to stat@evens claim against him.
In Ashcroft v. Igbal, 556 U.S. 662, 677 (2009)he Supreme Court rejected

“supervisory liability” underBivens, explaining that supervisors “may not be held

accountable for the misdeedf their agents.”ld. at 677. The Supreme Court explaingd

that individuals “cannot be held liable unleb®y themselves acted” in violation of
citizen’s constitutional rights.ld. at 683. “[E]Jach governnm¢ official, his or her title
notwithstanding, is only liable for his or her own miscondudtd: at 677. “Because
vicarious liability is inapplicable t®ivens and 8§ 1983 suits, a pidiff must plead that
each Government-official defendant, throutle official's own individual actions, hag
violated the Constitution.”ld. at 676;see also OSU Sudent Alliance v. Ray, 699 F.3d

1053, 1075 (9th Cir. 2012) (ewdor constitutional claims that do not require a specif
intent on the part of the defendathe complaint must allegdatts that demonstrate an

immediate supervisor knew about the berdinate violating another's federdl

-8-
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constitutional right . . . and acquiescencéhiat violation”) (emphasis added).

The Amended Complaint alleges TrucHevas Mr. Gordwin’s direct supervisor
during all times relevant hereto. In thapacity, [Truchon] supervised, had knowledg
of and authorized Mr. Gordwin’s actions duyirithe investigation].” Doc. 18, 7
Truchon “oversaw and supere Defendant Gordwin andilied to act to prevent the
conduct that resulted in damages to Plaintiffd., 1 39. Finally, Truchon “had direcf
knowledge that Gordwin has [sic] presehtalse evidence and testimony and by failir
to act to obtain Plaintiffgelease, [he] failed to reasonably respond to i, § 85.
Other than stating that Truchon was Gomlisupervisor, the Amended Complaint s¢
forth no facts showing that Truchon hade tknowledge attributedo him in these
conclusory allegations. The Amended Conmlahus fails to show that Truchon
through his own idividual actions, violated Platiff's constitutional rights. Théivens
claim against Truchon (@mt 2) will be dismissed.

B. Section 1983 Claim Agaist Truchon and Jacobs.

The parties appear to agree that &83lclaim cannot be based on actions tak

under color of federal law, but may be assgidgainst state officials who act under colrr

of state law or federal officials who conspingth state officials acting under color o
state law. Docs. 90 at 10; 93 at 2 (citiHgndes v. F.D.I.C., 137 F.3d 148, 158 (3d Cir
1988); Olson v. Norman, 830 F.3d 811, 821 (8th Cit987)). The Ameted Complaint
alleges that Jacobs acted under color okdtat and that Truchon is also considered
state actor because he congpivath Jacobs. Doc. 18, § 4Defendants argue that thi
cannot be correct becausealag, although a Mesa police a#ir, was acting on a federg
task force at the time of the @vts at issue in this case asdherefore deemed a feder:
employee. The only authority cited in suppairthis assertion ithe document by which
the United States substituted irttis case on behalf of Jaus (Doc. 93 at 3), but the

! Although Defendant Jacolisnot named in Count 2, he suggests that the § 1
claim against him should be construed &svans claim. Doc. 82 a8-9 & n.6. He bases

this assertion in part on the argument ttret § 1983 claim is not t[}Jwro|c'>£§eilgi3.pleade :
e

Because the Court disagrees with this @sserit will not construe 3 clain

against Jacobs aBavens claim.

-9-
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Court does not find that document conchesi Plaintiff has alleged that Jacobs ali

Truchon were acting under colof state law and conspdewith each other, and the

Court will not dismiss the 8§ 1983aims against them on thasis of factual assertions b
Defendants. This issue is more propadiglressed at the summagudgment stage.

C. Malicious Prosecution.

Defendants make the same malicious @cagon arguments # the Court will
reserve until after the relevacdses have been consolidated.

D. Jacobs’ Grand Jury Testimony.

Defendants suggest that some or alltleé claims against Jacobs should
dismissed because he enjoys absolute inimdor his testimony befie the grand jury.
See Doc. 18, 1 53. Plaintiff responds thas lsiaims are not based on Jacob’s grand |\
testimony. Doc. 90 at 17. In light of thassertion, the Court will not dismiss claims
this point. Defendants may rait@s issue again if they feelaims in this case are, ir
fact, being asserted on the basfigacobs’ grand jury testimony.

E. Section 1985 and Punitive Damages.

Defendants contend that Plaintiff h&sled to plead a sufficient claim unde

8§ 1985. For reasons stated above, the tCagrees. Count 5 iliv be dismissed.

Defendants also contend that there is no stand-alone claim for punitive damages.

Court agrees and, as noted above, will dssnainy such claim while reserving Plaintiff’
ability to seek punitivelamages as a remedy.
VI.  Litigation Schedule.

As discussed with the parties on Janu2@y 2015, the Courevises the litigation
schedule as follows:

a. The fact discovery ddline will be extended tapril 1, 2015.

b. Plaintiff shall provide full and congte expert disclosures as required |
Rule 26(a)(2)(A)-(C) of the Federal Rules of Giv Procedure no later than
April 10, 2015.

C. Defendants shall provide full andneplete expert disclosures as requirg
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by Rule 26(a)(2)(A)-(C) of th Federal Rules of CivilProcedure no later than
May 8, 2015

d. Rebuttal expert disclosures, dny, shall be made no later thaLr/]
b

May 29 2015 Rebuttal experts shall be limited tesponding to opinions stated
initial experts.

e. Expert depositions dhbe completed no later thalune 26, 2015

f. The parties shall engagegood faith settlement talks B\pril 1, 2015.

g. Dispositivemotionsshall be filed byluly 10, 2015

All other terms of the Scheduling Gnd (Doc. 44) remain ireffect with the
exception of the Trial SchedugnConference. The Court wilet the trial date at the
final pretrial conference.

IT IS ORDERED:

1. The motion for judgment on thpleadings and motions to dismis
(Docs. 30, 49, 82) amgranted in part and denied in partas set forth above.

2. The motion to amend (Doc. 74) and motion to dismiss Defendant (
(Doc. 89) argranted.

3. The motion for extemsn of time (Doc. 73) igranted and the litigation
schedule is revised as set forth above.

Dated this 2nd dagf February, 2015.

Nalb ottt

David G. Campbell
United States District Judge
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