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of et al Doc.

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Carl Weg, No. CV-12-00657-PHX-DGC
Plaintiff, ORDER
V.

Mesa, City of, et al.,

Defendants.

Defendant City of Mesa has filed a tiom to dismiss (Doc. 34) and Defendan
United States, Brian Truchoand Jeffery Jacobs have @la joint motion to dismiss
(Doc. 36). The motions are fully briefedhe Court will grant Mesa’s motion and gran
in part and deny in part the motiontbe United States, Tichon, and Jacobs.

l. Background.

In February 2003, PlaintifCarl West was tried and convicted in state court
conspiracy to commit armed robbery. Doc. 2T25. The lead ingtigator was former
FBI Special Agent Joe Gordwirld., 14. Gordwin worked with Jeffery Jacobs, a Me
Detective, on the FBI's Violent Street Gangask Force, a joint operation between tt
FBI and the Mesa Police Departmeid. Supervisory Speci#dlgent Brian Truchon was

Gordwin’s supervisor at the timed., 1 6.

! The issues are fully briefed, and the Qdinds that oral argument will not aid ir
the resolution of this matteSeelLR Civ. 7.2(f); Fed. R. Civ. P. 78?b).
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While West was in prison, an investiga revealed misconduct by Gordwiid.,
19 18, 28. On May 28, 200&ordwin was indicted for seral crimes including wire
fraud and witness tamperingld., § 27. Thereafter, West filed a motion for pog
conviction relief, which was gréed by the state courtd., I 30. As a result, West wa
released from prison dfebruary 11, 2011ld. On August 22, 201 3&ll charges against
him were droppedld., T 32.

On February 6, 2012Rlaintiff fled an action instate court alleging multiple
violations relating to his invéigation and trial. Doc. 1-2. The case was removed to |
Court and assigned to Judge John Sedwick. Dod¢n July 2012a motion to dismiss by
Defendants Mesa and Jacobs was grantedc. 13. The rulingvas appealed to the
Ninth Circuit, which affirned in part and vacated part. Doc. 18.

On February 10, 2014, Plaintiff filed second action in this Court (CV-14-254
that was eventually assignéal the undersigned judge. v@n the overlap between th
new case and Judge Sedwick’s case, the twitersawere consolidated as the prese
case. Plaintiff fled a motion for leave fite a Consolidated Guplaint alleging nine
counts against the Uniteda®&s, Gordwin, Truchon, Mesdacobs, Duane Van Normar
and Kelvin Smith. Doc. 27The Court granted the motion for counts one through fi
but denied leave to assert caunix through nine. Doc. 29 2t Thus, only the following
counts remain: (1) violatioof 42 U.S.C. § 1983- abuse of process, (2) violation g
constitutional rights pursuant ®ivens (3) violation of 42 U.SC. § 1983 — malicious
prosecution, (4) state law malicious prosemutiand (5) 28 U.S.C. 8§ 1985 conspirac
Doc. 27-2. Defendants move to dismiss all claims.

Il. Legal Standards.

When analyzing a coplaint for failure to sta a claim to relief under

Rule 12(b)(6), the well-gld factual allegations are takentase and construed in the light

most favorable to the nonmoving partgousins v. Lockyeb68 F.3d 1063, 1067 (9th

? Plaintiff also filed CV-13-304-PHX-GWSwhich is on appeal. Citations t
documents in this casell be referred to as “Doc.,” anithose in other cases will contai
a reference to the aligable case number.
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Cir. 2009). Legal conclusions couched fastual allegations are not entitled to the
assumption of truthAshcroft v. Igbal 556 U.S. 662, 680 (®9), and therefore arg
insufficient to defeat a motion toshiss for failure to state a clairim re Cutera Sec.
Litig., 610 F.3d 11031108 (9th Cir. 2010). To avoid Rule 12(b)(6) dismissal, the
complaint must plead engh facts to state aaim to relief that is plausible on its face.
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007). iBhplausibility standard “is not
akin to a ‘probability requirement,” but it asksr more than a #er possibility that a
defendant has acted unlawfullylgbal, 556 U.S. at 678 (quotingwombly 550 U.S. at

14

556). “[W]here the well-pleadef@dcts do not permit the court ilafer more than the mere
possibility of misconducthe complaint has allegedbut it has not ‘show[n]- ‘that the
pleader is entitled to relief.”ld. at 679 (quoting FedR. Civ. P. 8(a)(2)).

Plaintiff brings 8 1983 claims againatl Defendants. To prevail on a clain
under 8§ 1983, a plaintiff musteW that (1) acts by the defesmts (2) under color of state

—

law (3) deprived him of federal rights,iyateges, or immunities and (4) caused him
damage. Thornton v. City of St. Helend25 F.3d 1158, 1163-6®th Cir. 2005). A
plaintiff must also allege that he suffered aa@fic injury as a reduof the conduct of a
particular defendant, and must allege afirmative link betwer the injury and the
conduct of that defendanRizzo v. Goode423 U.S. 362, 371-72, 377 (1976).
[ll.  Analysis.

A. ScopeCertification.

On September 30, 2@, the United Statesubmitted a Certifigtion of Scope of
Employment (“Scope Certifation”) under 28 U.S.C. 8679(d)(1) certifying that
Truchon and Jacobs were agtiwithin the scope of theiemployment as “deemed’

employees of the FBI. Doc. 34-3 at 2. eT®cope Certification has the following effect:

When a federal employee is sued forwrongful or negligent act, the
Federal Employees Liability Reforand Tort Compensation Act of 1988
(commonly known as the Westfall Aa@)mpowers the Attmey General to
certify that the employee “was actingthin the scope of his office or
employment at the time of the incident out of which the claim arose . . . .
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Upon certification, the employee dismissed from the action and the
United States is subwited as defendant.

Gutierrez de Martinez v. Lamagh®15 U.S. 417, 420 (1995) (citing 28 U.S.C.
§ 2679(d)(1)). The action thgmroceeds under the FederalrT@laims Act (“FTCA”).

Id. “While the certification relieves themployee of responsibility, plaintiffs will

AY

confront instead a financially reliable defendantld. at 422. Importantly, a Scopeg
Certification does not permitibstitution for constitutional clais brought against federal
officers. 28 U.S.C. 8 2679(b)(2)(A3ee also Williams v. Brook845 F.2d 1322, 1325
n.3 (5th Cir. 1991) (ning that the FTCA, vth the exception ofanstitutional claims, is
the exclusive remedy for claims brought agaiederal officers acting in their office).

“Certification by the Attoney General is prima fazievidence that a federal
employee was acting in the scope of [his] esgpient at the time of the incident and |s
conclusive unless challenged.Billings v. United States57 F.3d 797, 800 (9th Cir,
1995). “[T]he Attorney Genela certification is ‘the firg, but not the final word’ on
whether the federal officer is immune rfnosuit and correlatively, whether the United
States is properly sutitsited as defendant.Osborn v. Haley549 U.S. 225, 246 (2007
(quoting Lamagno 515 U.S. at 432). The party dleaging a certification “bears the
burden of presenting evidence and disprovivegAttorney General’decision to grant or
deny scope of employment certification @ypreponderance of the evidencé&steen v.
Hall, 8 F.3d 695, 698 (9th Cir. 89). Whether an employee was acting with the scop¢ of
his or her office is analyzed undexspondeat superioprinciples “of the state in which
the alleged tort occurred].]id.

1. Truchon.

Plaintiff does not challenge the Sco@ertification regarding FBI Supervisory
Special Agent Truchon. It is thus undisputikdt Truchon was acitg within the scope of
his employment at atkelevant times. As a result, fBfaintiff's state common-law claims
against Truchon, the United States will sgbstituted as the party defendant and the
FTCA will provide Plaintif's exclusive remedy. See Wilson v. Drake87 F.3d 1073,
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1076 (9th Cir. 1996) (noting that “[tlh@Nestfall Act], whicdh amended the FTCA,
provides that ‘[tlhe remedy amst the United States’ undthe FTCA ‘is exclusive of
any other civil action or proceedjrior monetary damages’).

2. Jacobs.

With respect to Jacobs, Plaintiff argube Scope Certificain is invalid because
Jacobs was not deputized as a federal emsplaynder any statute, the task force was
joint operation between the FBI and Mesa, dmel arrest was made by Jacobs in |
capacity as a Mesa Detective. Doc. 43 aPRintiff asserts that pcipating in a joint
task force does not convert a munitipficer into a federal employee.

“In determining whether a defendant isederal employee, [cots] apply federal
law.” Billings, 57 F.3d at 800 (citin@randes v. United Stateg83 F.2d 895, 896 (9th
Cir. 1986)). The FTCA defiree“employee of the governméras “officers or employees
of any federal agency . and persons acting on behalf ofeeral agencyn an official
capacity, temporarily or permandy, in the service of the lted States, whether with o
without compensatioh 28 U.S.C. § 2671 (emphasis adyle State and local governmer
employees may be “assigned to a Federal@ggh 5 U.S.C. § 3374(a). “During the
period of assignment, a State or local gowent employee on detail to a Federal ager
... iIs deemed an employeetbé agency for the purpose .of . the Federal Tort Claims
Act and any other Federalrtdiability statute[.]” I1d. § 3374(c).

The Court finds that Plaintiff has faileo rebut the Scop€ertification, which
serves as prima facie evidence that Jasassacting within the scope of his employme
as a federal employeeSee Billings 57 F.3d at 800. “Courts have consistently treaf
local law enforcement agentspilgized as federal agents aacting as part of a federa
task force as federal agentsColorado v. Nord 377 F. Supp. 2845, 949 (D. Colo.
2005). Although there is nmdication that Jacobs was officially deputized as
employee of the FBI under any statute, sadinding is not necessary as 8§ 3374 requif
only that the State or local @hoyee be “assigned to” or “aetail to” a federal agency
See Farag v. United States87 F. Supp. 2d 436, 471 (ENDY. 2008) (finding that city
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detective was acting under federal lawchuse he was worlgnon the FBI's Joint
Terrorism Task Force and referg to the language in 5 U(S.8 3374(c)(2) for support).
Plaintiff does not dispute these facts. IotfePlaintiff asserts that Jacobs was a Megsa
Detective working with the FBViolent Street Gangs Taskorce, participating in
monitoring FBI wiretaps, working closely witGordwin, and acting as a federal agent
“under color offederal authoritypased on the task for¢e Doc. 27-2, {1 14, 17, 50
(emphasis added). In addition, the arresting agencyotsdispositive as to Jacobg’
employment status. Because West was cldavgth state law crimes, it was reasonable
for Mesa to make the arrest. The Courtaadingly finds that the Scope Certification
substitutes the United Statesths party defendant for Plaiffts state law claims against
Jacobs.

B. Count One — Abuse of Process Under § 1983.

Plaintiff brings a claim for abuse ofquwess under § 1983 against Mesa, Truchon,
and Jacobs. Doc. 27-2, {1 41-4e alleges that “[t]hactions taken by the Defendants
in presenting false testimony and evidence to procure a conviction violated Plaintiff’s
Constitutional Rights[.]” Id., T 42. He further allegesahMesa is liable because it
approved Jacobs and Gordwin’s condudt, § 45. This claim fails for several reasons

First, Plaintiff fails to allge the essential elementsaf abuse of process clainj.
“The elements of an abuse pfocess claim are (1) a willfdct in the use of judicial
process; (2) for an ulteriqguurpose not proper in the reguleonduct of proceedings.”
Crackel v. Allstate Ins. Cp92 P.3d 882, 887 (Ariz. Ct.ph. 2004) (internal quotation
marks omitted). “Abuse of process is a di#d act or threat noauthorized by the

process, or aimed at an objective nottletate in the course of the proces®bnahue v.

3 Although Plaintiff fails to challengethe underlying merits of the Scop
Certification, the Court finds that Jacobgas acting within scope of his feders
employment under theespondeat superigorinciples of Arizona law.See Green8 F.3d
at 698. “In Arizona, [t]he conduct of a servamtvithin the scope of employment if it i$
of the kind the employee is employed tofpan, it occurs substdially within the
authorized time and space limand it is actuated at leastpart by a purpose to serve the
master.” Smith v. Am. Exp. Travel Related Servs., 886 P.2d 1166, 1170 (Ariz. Ct
Aﬁp. 1994) (internal quotation marks omittedpcobs’ conduct in ingigating crimes is
what he was hired to do and furthetkd FBI's investigatory task force.

— D
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Arpaio, 869 F. Supp. 2d 1020, 10€D. Ariz. 2012) (internbquotation marks omitted).
“There is no liability where the defendahas done nothing more than carry out t
process to its authorized conclusi@ven though with bad intentions.”ld. (quoting
Crackel 92 P.3d at 888). Evemhere the “litigation is motied by pure spite, that ig
insufficient to state an abusé process claim where procassused only to accomplish
the result for which it was createdld. (internal quotation marks omitted).

Plaintiff's ConsolidatedComplaint does not allege @h Defendants used th¢
judicial process for a purpose other thha purpose for which it was createSee Morn
v. City of Phoenix730 P.2d 873, 876 (Ariz. Ct. Ap 1986) (noting extortion as &
possible improper purpose). Instead, Rifiinlleges Defendants prosecuted him witho
probable cause and with malic But initiating litigation witout justification does not
suffice as an improper purpos&ee id.(“Abuse of process . . . is not commencing &
action or causing process to isswithout justification.”).

Second, even if Plaintiff did state aaich, the allegations in the Consolidate
Complaint are substantiia similar to those alleged in ¢hcomplaints addressed by th
Court and the Ninth CircuitompareDoc. 1-2, 1 38-4and Case No. CV-14-254, Doc
18, 111 69-73with Doc. 27-2, 11 41-47, both of whidound Plaintiffsabuse of process
claim barred by the applicable two-year sttoft limitations. The Nith Circuit affirmed
Judge Sedwick’s dismissal of the abuse of psabaim as time-barred. Doc. 18-3 at 3

Third, when Plaintiff fled an amendecomplaint in Augus014 with similar
allegations (Case No. CV-14-254, Doc. 1f] 69-73), the Court found the abuse
process claim barred by res jodia. Doc. 21 at 3. Th@ourt noted that “[a]lthough
Plaintiff alleges some additional facts in these, those facts do n@érmit him to assert
the claim for a second timeId.

Count one will be dismissed agat Mesa, Truchon, and Jacobs.

C. Count Two —Bivens Claim.

Plaintiff brings a claim undeBivens v. Six Unknowhlamed Agents of Fed
Bureau of Narcotics403 U.S. 388 (1971), againstuthon and Jacobs. Doc. 27-

D
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19 48-51. He alleges the “actions taken l®y Dlefendants in presenting false testimo
as set forth in Count One to procure a conviction \ealaPlaintiff's Constitutional

Rights,” and that “Defendants were federagm@g acting under color of federal authori

based on the task forceld., 1 49, 50. As noted aboveetScope Certification does nat

apply to constitutional claim@nd Truchon and Jacobs tefare remain Defendants i
Count Two.
1. Truchon.
On February 2, 201%he Court dismissed witlut prejudice Plaintiff’'sBivens
claim against Truchon. Doc. 21 at 9. eT@ourt explained that the Supreme Court

Igbal rejected “supervisory liability’ undeBivens [and held] that supervisors ‘may na

be held accountable for the sdeeds of their agents.”ld. (quoting 556 U.S. at 677).

[113

Rather, individuals may only “be held liabld][they themselves &ed’ in violation of
[a] citizen’s constitutional rights.”ld. (quoting 556 U.S. at 683)Plaintiff’'s previous
complaint had alleged that Truchon supervjsdeat! direct knowledge of, and authorizg
Gordwin’s actions during the investigatiorboc. 23, 1 7, 85. The Court found thi
Plaintiff “set forth no factshowing that Truchon had the kmedge attributed to him in
these conclusory allegations . . . [and] tifaits to show that Tuchon, through his own
individual actions, violated Plaintiff'sonstitutional rights.” Doc. 21 at“.

In his Consolidated Compid, Plaintiff sets forth ta same allegations the Cou
found deficient in the Second Amended ComplaidampareDoc. 27-2, 1 6, 48-51, 85
with Doc. 23, 11 7, 48-51, 85Because Plaintiff has preged no additional supporting
factual allegations, the claim will be dismsed for reasons stated previously.

2. Jacobs.
A complaint “sufficiently sets forth the elements oBizensclaim by alleging a

violation of . . . constitutional rights by agsracting under the color of federal law,

* The Court notes that its previous ordesritifies Case No. 1452, Doc. 18 as the
relevant complaint. Truchon was not namedhiat version of Platiff's complaint, but
was named in Plaintiffs Send Amended Complain The Court notedhat “[bJecause
the proposed amendments do not alter thetanbs of Plaintiff's claims, the rulings in
this order apply to Plaintiff's Second Aamded Complaint.” Doc. 21 at 2.
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Morgan v. United State823 F.3d 776, 780 (9th Cir. 2003)his claim appears to assef

malicious prosecution in elation of the Fourth Anmdment as the underlying
constitutional violation, andhus the elements are the same as a malicious prosec
claim brought under § 19835ee Robertson v. Lugagh3 F.3d 606, 616 (6th Cir. 2014

utior

(noting that a plaintiff is required to ple#tte same elements for a malicious prosecution

claim brought undeeither § 1983 oBiveng. “In order to prevail on a 8 1983 clain
of malicious prosecution, a plaintiff ‘mushow that the defendants prosecuted [hi
with malice and without probable cause, arat they did so for the purpose of denyin
[him] equal protection or another specific constitutional rightA&vabdy v. City of
Adelantq 368 F.3d 1062, 1066 (9th Cir. 2004) (citiAaggeman v. City of Santa AnG8
F.3d 1180, 118%th Cir.1995)).

Plaintiff satisfies the pleading requirements foBigensclaim. He alleges that
Jacobs acted under color of federal law “basedhe task force.” Doc. 27-2, § 50. A
the Court concluded above,cd®s was acting as a fedeemployee. In addition,
Plaintiff alleges that Jacobs violated hisistitutional rights, “inaliding those under the
... Fourth, Fifth, Sixth and Eighth ameneimt{s],” by falsifying evidence and testimon
to procure a conviction withoyprobable cause. Doc. 27- 49. The Consolidateq
Complaint contains numerous allegations thatobs pressureditmesses into giving
false testimony and provided benefto those who cooperatedd., {{ 21-24. These
allegations give rise to a plausible inferetiz&t Jacobs’ engaged @onduct that violated
Plaintiff's constitutional rights. The Court will not dismiss theBivensclaim against
Jacobs.

D. Count Three — Malicious Prosecution Under § 1983.

Plaintiff brings a claim for maliciouprosecution under 8 1983 against Meg
Truchon, and Jacobs. Doc. 27-2, Y 52-5& alleges that these Defendants presen
false testimony “to procure @nviction” and wrongfully istituted criminal proceedings
without probable causeld., 1 53, 55. Plaintiff assertsaththe proceedings terminate

in his favor and Defendantstad with the intent to denlgis constitutional rights.Id.,

-9-
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11 55, 56. Truchon and Jacobs remain Defendants in this count.

The Ninth Circuit has recognized a 8§ 198&m for “malicious prosecution with
the intent to deprive a person of equal ectibn of the law or otherwise to subject|a
person to a denial @onstitutional rights[.]” Poppell v. City of San Diegd49 F.3d 951,
961 (9th Cir. 1998) (citingysher v. City of L.A.828 F.2d 556, 56@th Cir. 1987))see
also Albright v. Oliver510 U.S. 266 (1994). As notedoake, “[ijn order to prevail on
a § 1983 claim of malicious prosecutioa, plaintiff ‘must show that the defendants
prosecuted [him] with malicena without probable cause, and that they did so for the
purpose of denying [him]equal protection oranother specific constitutiona
right.”” Awabdy 368 F.3d at 1066 (citingreeman68 F.3d at 1189). “A criminal
defendant may maintain a matias prosecution claim not tynagainst prosecutors but
also against others — including police offe@nd investigators — who wrongfully caused
his prosecution.”Smith v. Almada640 F.3d 931, 938 {9 Cir. 2011) (citingGalbraith v.
Cnty. of Santa Clara307 F.3d 1119, P56 (9th Cir. 2002)).

1. Mesa.

Municipalities and local government unise considered psons under § 1983
and may be liable for causinganstitutional deprivationMonell v. Dep’t of Soc. Serys.
436 U.S. 658, 690 (1978long v. Cnty. of L.A.442 F.3d 1178, 1188®th Cir. 2006).

But a municipality “cannot be Iekliable solely because it employs a tortfeasor — or,

n
other words, a municipality cannot Ield liable under [§ 1983] underraspondeat
superiortheory.” Monell, 436 U.S. at 691JIrich v. City & Cnty. of S.F.308 F.3d 968,
984 (9th Cir. 2002). Liability attaches gnihere the municipality itself causes the
constitutional violation throughexecution of a governmentjsolicy or custom, whether
made by its lawmakers or by those whose edictacts may fairly be said to represent
official policy.” Monell, 436 U.S. at 694;)Irich, 308 F.3d at 984.

A municipality may be held liable under § 1983 when its employee’s conduct|was
the result of (1) an expressly adopted officpolicy; (2) a longstanding practice ar

custom that constitutes the standard operating procedure of the municipality; |(3)
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decision of an official (or aubordinate with delegated aatly) who was, as a matter of
state law, a final policymakinguthority whose edicts or @scmay fairly be said to
represent official policy in his area of deoisj or (4) a municipality’dailure to train its
employees when the failure to train amoutaisieliberate indifference to the rights @
others. See Price v. Serpl13 F.3d 962, 96@th Cir. 2008)Lytle v. Car| 382 F.3d 978,
982 (9th Cir. 2004)see also City of Canton v. Haryid89 U.S. 378, &3 (1989). After

proving one of the above methods of liabililye plaintiff must showhat the challenged

municipal conduct was both the cause fact and the proximate cause of the

constitutional deprivation.See Harper v. City of L.A533 F.3d 1010, 1026 (9th Cir
2008).

Plaintiff's only allegation rating to custom, policy or practice is that Mesa had

“well settled practice that inforamts would be paidr given better treatment if there was

cooperation with the piae officers.” Doc.27-2,  36. But unddvionell, Plaintiff must

allege that Mesa had a custom, policy,poactice of routinelyprosecuting defendants
without probable cause in omd& deny them equal protection. Plaintiff's allegatic
gives rise to no such inference. Insteadnerely alleges that M@ sometimes pays of
provides benefits to witnesseor informants for their co@pation. There is nothing

inherently unconstitutional in this allegan. Governmententities routinely pay

informants for their cooperaticand provide benefits to witeses who cooperate, such as

offering plea deals.See United States v. Leveni®y7 F.3d 454, 4614th Cir. 2002)
(noting that “there are several statutes #ilbiw the government tpay informants and
witnesses for their cooperation, services, and testimokjyiXed States v. Cuella©6

F.3d 1179, 1188 n.16 (9thrCiL996) (listing cases wheregonment paid witnesses fof
testimony and finding that sb agreements are not aamstitutional). Plaintiff

accordingly fails to allegan unconstitutional custom, policy, or practice uridenell.

Moreover, Plaintiff’'s allegations regarditMesa are conclusory and not entitled fo

a presumption of truthSee City of Oklahoma City v. Tuit71 U.S. 808, 831 (1985

(“To infer the existence of aity policy from the isolateanisconduct of a single, low-
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level officer, and then to holithe city liable on the basis of that policy, would amount|to
permitting precisely thetheory of strict respondeat superiodiability rejected in
Monell.”); see also Johnson v. Bradyo. CV-14-1875-PHX-DGC, 2015 WL 390794, at
4 (D. Ariz. Jan. 28, 2015) (“Merely statingathmunicipal employees violated Plaintiff's
constitutional rights and that this reflected‘custom or practice’ of the municipal
defendants does not ‘plausibly suggastentitlement to relief.”
652 F.3d 1202, 1216 (9th Cir. 2012))).

The Court declines to graflaintiff leave to amenthecause he has repeatedly

failed to remedy his defectiyeleading in this case. Qiuly 20, 2012, Judge Sedwic

(quotin§tarr v. Baca

7\

dismissed Plaintiff's firstMonell claim for failing to allege “that Jacobs acted in
conformity with a City policy, custom, or pitace.” Doc. 13 at 3. On appeal, the Ninth
Circuit permitted Plaintiff to “amend hislonell claim against the city because it is not
clear on this record that he is unable togal@ policy, custom, or practice of the City
under which Detective Jacobs atte Doc. 18-3 at 4. Sincimat time, Plaintiff has filed
three amended complaints, none of whidleged additional facts to support henell

claim. SeeDocs. 23, 26, 27-2. The only recognizable difference between the
complaints is the addition of one paragraggntaining the phrase “there was a well
settled practice that informantgould be paid omgiven better treatment if there was
cooperation with theolice officers.” CompareDoc. 1-2and Doc. 26with Doc. 23, 1 36
and Doc. 27-2, 1 36. Certainlyhe addition of one conclusosflegation — that fails to

allege a constitutional violation — is not aththe Ninth Circuithad in mind when it

> Plaintiff argues in his response thatdlas was a final policymaker for purposes
of Monell liability, but the complaint contains noduallegations. Plaintiff also cites
Webb v. Sloafor the proposition that state dlstrmtornel\és are final policymakers under
§ 1983 when they decide to prosecute femant. 330 F.3d 1158th Cir. 2003). But
Plaintiff's complaint does not lalge that Mesa prosecutors were final policymakers. | In
fact, it specifically identifies Maricopa C_:lgﬁ)gnas the prosecuting governmental entity.
Doc. 27-2, 1 61. Last, to the extent thatiRiff now argues that Mesa failed to properly
train employees und&ity of Canton v. Harris489 U.S. 378 (1989), no such allegations
are found in the complainSeeDoc. 42 at 9.

® And these are in addition to the langeluplicative claimsasserted in CV-13-
304-PHX-GWS, which is now on appeal.
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permitted Plaintiff to amend hidMonell claim. The Court concludes that fou
opportunities to plead Wonell claim are sufficient. Th&€ourt will not grant further
leave to amend. Count three willcacdingly be dismissed against Mesa.

2. Truchon.

Truchon is alleged to have been Gordwisupervisor during the investigatiorn.

Doc. 27-2, § 6. Because Truchon is spedificalleged to have been acting under col
of federal law, not state law, Plaintiff ©ifailed to state a claim under § 1983.

In addition, the Consolidatl Complaint contains ndle@gations that Truchon took
any direct actions in the invigation or had any other direkhowledge ofinvolvement.
The Court previously dismissed PlaintiffBivens claim against Truchon because
merely alleged supervisory ligiby. Doc. 21 at 9. Becaudbe same analysis applies t
this 8 1983 claim, the Court will disss count three against Trucholgbal, 556 U.S. at
676 (“Because vicarious lidiy is inapplicable toBivensand § 1983 suits, a plaintiff
must plead that each Government-officidefendant, through the official's owr
individual actions, has viated the Constitution.”).

3. Jacobs.

As noted above, the Court has found thedobs was acting as a federal employ
during Plaintiff's investigtion and that Plaintiff has stated a viaBigensclaim against
Jacobs. Individuals acting under color addeal law cannot be helthble under § 1983
unless “they conspired or acted jointly witlatst actors to deprive the plaintiffs of the
constitutional rights.” Radcliffe v. Rainbow Constr. Ca&254 F.3d 772783 (9th Cir.
2001). But the Consolidatedomplaint appears to allege conspiracy only betweer
Jacobs and Gordwin, both whom were federal actors. There are no allegations of

personal involvement of any state actors, and Plaintiff names two Mesa employees

=

it

O

ee

=

any

bas

solely on their role as supervisors. Camsently, there are no allegations upon which the

conduct of Jacobs can be attributedh® state, and the claim will be dismisged.

" The Court notes that Plaintiff does rargue that Jacobs @l be considered
both a state and federal actor given his workthen joint task force. Even if he had
however, the argument would be rejected hsea‘it is legally inconsistent to allow
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E. Count Four — Malicious Prosecution Under State Law.

To establish malicious prosecution und®&rzona law, Plaatiff must “prove
damage by a criminal prosecution, whichinisated in his favor, with defendant &
prosecutor or complaining wiess acting without probableause and with malice.”
Bearup v. Bearup596 P.2d 35, 36 (Ariz. CApp. 1979). “[T]he existence of probabl
cause is a complete defense to [a]mlfaiof . . . malicious prosecution.Hockett v. City
of Tucson678 P.2d 502, 505 (Ariz. Ct. App. 1983).

1 Mesa.

Plaintiff alleges that Jacobs and Gordvatsified evidence that formed the bas
of the criminal prosecution. Doc. 27-2,6Y). He alleges that Defendants acted w
malice, that the charges lacked probablesea and that the @ceeding eventually
terminated in his favorld., {1 59-61. But for the falseidence, he alleges, the chargs

would not have been brougimd he would not have spexght years in prison.

Plaintiff appears to assert that Mesaliable based solely on Jacobs’ condu¢

Plaintiff has not sued any city prosecutorghis action, nor does he allege any speci
conduct on the part of Van Koan or Smith. Thus, the Qa finds that Plaintiff has
failed to allege that Mesa was responsiblepimsecuting Plaintiffywhich is an essential
element of his claim.See Bearup596 P.2d at 36. Indeed aktitiff alleges that he was
“indicted by a Maricopa Couy Grand Jury for multiple fenies, trial commenced in
Arizona Superior Court in M&opa Countyl[,]” and Gordwina federal officer, “caused
the prosecution because he concocted theerval conducted the false investigatio
submitted the false report and recommendedgesato the Maricop&ounty Attorney’s

Office who then prosecuted Plaintiff witthe testimony of Defendant Gordwin,

Doc. 27-2, 11 25, 61. Nowhere does Plaintifége that Mesa had anything to do with

simultaneous_claims for viations of Section 1983 anBivens against the same
defendants. The defeawt officers are eithestate actors or federal actors — they cani
be both.” Amoakohene v. Bobkd92 F. Supp. 605,08 %D. lll. 1992);see also Aikman
v. Cnty. of Westcheste891 F. Supp. 2d 496, 499 (SNDY 2010) (dismissing § 1983
claim once it was determined local police offis were federal actors and noting th
“8 1983 claims mpro&erly filed against fede employees are routinely interpreted :
properly pleaded und@&ivens).

-14 -
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his prosecution other than employing Jacolose conduct, as stated above,
attributable to the federal governmenConsequently, countotir will be dismissed
against City of Mesa.

2. Truchon and Jacobs.

As stated above, the United Statesudstituted as the sole party defendant 1
Plaintiff's state common law claim againstcdbs and Truchon. The claim must no
proceed under the FTCA aigst the United StatesSee Lamagnd15 U.S. at 420. The
Court finds, however, that it lacks subjaeatter jurisdiction over the claim.

“Absent a waiver, sovereign immunishields the Federal Government and
agencies from suit.’FDIC v. Meyer 510 U.S. 471, 475 (1994). “In the FTCA, Congre

waived the United States’ sovereign immunity for claims arising out of torts comm

by federal employees.”Ali v. Fed. Bureau of Prison$52 U.S. 214, 217-18 (2008)|

“[Tlhe FTCA authorizes ‘claims againstelJnited States, for money damages . . . |
injury . . . caused by the gkgent or wrongful act or orssion of any employee of the
Government while acting wmhin the scope of hisffice or employment.” Id. at 218
(quoting 28 U.S.C. 8§ 1346)(d)). Although section 2680)hof the FTCA preserves
sovereign immunity for intentional torts committed by most federal employees
exception has been carved éutintentional torts committedy federal “investigative or
law enforcement officers.” 28 U.S.C. § 2680@ge also Millbrook v. United Stafels33
S. Ct. 1441, 1443 (2013).

A jurisdictional prerequisite to “bringg suit against the United States under t
[FTCA], of which the Westfall Act is part, [ihat] a claimant ‘must have first presente
the claim, in writing and withintwo years after its accruap the appropriate federa
agency, and the claim must have been denie8harratt v. Murtha437 F. App’'x 167,
174 (3d Cir. 2011) (quotinBeutsch v. United State§7 F.3d 1080, 191 (3d Cir. 1995)

S

or

W

IS

itted

or

, ar

d

(citing 28 U.S.C. 88 2401(b), 26(#)). Plaintiff has failed to allege that he presented

his claim to the FBI or other appropriatederal agency and that it was denie

Consequently, the Court mustsdiiss this claim for lack afubject-matter jurisdiction.
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See Johnson v. United Stat@94 F.2d 1431, 1442 (9thrCil983) (“Exhaustion of the
claims procedures established under the [K[T@& a prerequisite to district courd
jurisdiction.”).

F. Count Five — Congiracy Under § 1985.

Plaintiff alleges that Jacobs conspirem “deprive the Plaintiff of the equa
protection of the laws” by “presenting false evidence|d’, 1 66. Plaintiff also alleges
Jacobs “sought to punish Plaintiff for rakibackground” and “fed information tg
witnesses|.]”Id., § 67.

“An indispensable element of a claim und@rU.S.C. 8§ 1985(3) is some racial, q
perhaps otherwise class-based, invidious discriminatory animus behind the conspi
action[.]” Sprewell v. Golden State Warrigi266 F.3d 979, 989 {9 Cir. 2001) (citation
omitted). In its February 2015 order, the Court dismissedstblaim without prejudice,
noting that Plaintiff's complaint containénly the following racerelated allegation:
‘There was an invidiously discriminatory iarus behind the conspiracy as defendali
sought to punish plaintiff foracial background.” Doc21 at 5-6 (quoting Case 14-254
Doc. 18, § 67). The Court also found thlaé complaint “contain[ed] nothing abou
Plaintiff's race, the race of Defendantsetiace of other participants in the sta
prosecution, or any other facts that wouldgest that the wrongslleged were in any
way related to race.ld., at 6. Therefore, the Courtamed to accept the allegation an
dismissed the claim without pusjice so that Plaintiff couldure the pleading defecld.

Plaintiff failed to correct his deficient gdding. The allegationsn this issue in
the Consolidated Complaint asxactly the same as thosetime previous complaints,
CompareDoc. 27-2, 11 65-6&ith Doc. 23, 11 65-6&nd Case No. 14-254, Doc. 18
19 65-68. The only difference is this pguaph in the Consolidated Complaint:

Defendants agreed to bring forthacpes knowing that they had fed

information to witnesses, knowinghat the two informants had a

relationship and knowing at the time tofal that testimony was false about

the [informants’] relationship anchis motivation. Defendants further

knew that the matter was a set-upattow Donn Dove to kill Christopher
Alexander and Byron Murphy and thétere was no roldsy that was to
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occur.
Case No. 14-254, Doc. 18,6ff. This allegation containsone of the facts the Cour

suggested would be required ptead a 8 1985 claim.There is no mention of the
Plaintiff's race, the race of &endants, or any factual ajitions that would sugges
racial animus or motive on thgart of Defendants Accordingly, Plaitiff failed to cure
his pleading defects and count figedismissed against Jacobs.

IT IS ORDERED:

1. Defendant City of Mesaimotion to dismss (Doc. 34) igranted.

2. Defendants United States, Truchoand Jacobs’ motion to dismis

(Doc. 36) isgranted in part anddenied in part.

3. The claims that remain in this cam® as follows: counts one through fiv

against Gordwin; counts one throutinee against Van Norman and Smith;

and count two against Jacobs.
Dated this 29th day of April, 2015.

Nalls Gttt

David G. Campbell
United States District Judge
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