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4
5
6 IN THE UNITED STATES DISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
9 || Nucor Corporation, No. CV-12-678-PHX-SMM
10 Plaintiff, MEMORANDUM OF DECISION AND
ORDER
11 f v.
12 || Employers Insurance Company )of
Wausau,
13
Defendant.
14
15 || Employers Insurance Company )of
Wausau,
16
17 Counter-claimant,
18 || v.
19 (| Nucor Corporation, Hartford Accident)&
Indemnity Company, and Travelers
20 || Casualty & Surety Company,
21 Counter-defendants.
22
23 Before the Court are several related motions:
24 (1) Counter-defendant Travelers Casualty and Surety Company’s Motion for
25 | Summary Judgment Re: Equitable Contribution (Doc. 80);
26 (2) Defendant/Counter-claimant Employkrsurance Company of Wausau’s Motipn
27 | for Partial Summary Judgment (Doc. 83);
28 (3) Counter-defendant Hartford Accident and Indemnity Company’s Motion for
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Summary Judgment Re: Equitable Contribution (Doc. 85);

(4) Plaintiff/Counter-defendant Nucor Corporation’s Cross Motion for P4grtial

Summary Judgment (Doc. 124); and

(5) Defendant/Counter-claimant Employkrsurance Company of Wausau’s Moti
to Strike (Doc. 125).

The motions are fully briefed. (Docs. 115, 118, 120, 127, 129, 132, 135, 136.)

Afte

considering the parties’ briefing, and having determined that oral argument is unnetgssar

the Court issues the following ruling.
BACKGROUND

This insurance coverage dispute arose from a federal environmental liability lawsui

filed against Plaintiff/Counter-defendant Nucor Corporation (“Nucor”). In 2010,

Roosevelt Irrigation District (“RID”) filed suit against Nucor alleging that Nucor and do

the

AN

of other potentially responsible parties (“PRPs”) are responsible for releasing pollutants int

Phoenix groundwater from the 1960s to the 1980s, resulting in contamination to wells

and operated by RID. The underlying suit (hereafter referred to as the “RID action” of

suit”) seeks recovery of the costs associated with remediation of the groun
contamination and damage to RID’s real property.

A. Previous related litigation against Nucor.

For slightly over four years in the 1960s, Nucor owned and operated a manufa
facility located on West Osborn Road in PhoeAixzona (hereafter “the Site” or “the WO
facility”), where it manufactured electronic components. (Doc. 1-1 at 2-3.) As part

manufacturing process, Nucor used a solvent called trichloroethylene (“TCE”) to cle

OWne
“RIC

jwate

cturin
Q
of its

AN an

degrease parts, tools, and machines.afld.) During the 1980s, TCE was discovered in/the

groundwater in the west-central area of Phoenix) (A& a result, Nucor has been sued in

! The parties’ request for oral argument is denied because the parties have h
adequate opportunity to present their written arguments, and oral argument will not
Court’s decision. Seleake at Las Vegas Investors Grp., Inc. v. Pac. Malibu,[¥3 F.2d
724, 729 (9th Cir. 1991).
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four separate lawsuits, including most recently the RID action) Tlide four lawsuits are|:

(1) An enforcement action brought by the Arizona Department of
Environmental QualltP/ (“AD C%”); _ _

(2) the Baker v. Motorola, et alclass action lawsuit (hereafter
"?@kef’) alleging property damage and medical surveillance
claims;

(3) the consolidated lawsuit Lofgren v. Motorola, et(hereafter
“ _ofgren”)o,I which consisted of individuals alleging personal
injury; and

(4) the RID action.

(Id.) Nucor retained the law firm of Fennem@meig to defend it in connection with all fol
lawsuits. (1d.] 16.)
Defendant Employers Insurance Company of Wausau (hereafter “Wausau”)

four primary liability insurance policies tducor for the period from January 1, 1968
January 1, 1972. (Doc. 84 4 1.) Each of the $8apolicies at issue in this case incluc
the following provision:

[T]he company [Wausau] shall have the right and duty to defend

any suit against the insured seeking damages on account of such

bodily injury or propert?/ damage, even if any of the allegations

of the suit are groundless, false or fraudulent, and may make

such mvesUgatlon and settlement of any claim or suit as it

deems expedient, but the comPan shall not be obligated to pay

any claim or judgment or to detend any suit after the applicable

limit of the company’s liability has been exhausted by payment
of judgments or settlements.

(1d.)

Defendant Travelers Casualty & Surety Company (hereafter “Travelers”) issug
primary liability insurance policies to Nucor for the period from January 1, 1961 to J&
1, 1966, and ten primary liability insurancdipies for the period from January 1, 1975
January 1, 1985, (14.2.) Defendant Hartford Accident and Indemnity Company (here
“Hartford”) issued three primary liability insurance policies to Nucor for the period
January 1, 1972 to January 1, 1975. |18.)

In 1997, Nucor filed a coverage action in Maricopa County Superior Court a(
insurers who provided liability insurance to Nucor in the 1960s to 1980s (hereafter r¢

to as “Nucor’). (Doc. 84 1 25.) In Nucor Which was litigated over the course of 13 yex

Nucor argued that the environmental claims arising out of the alleged contaminatior

-3-
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WOR facility involved a continuous trigger afeerage and thus involved their insurers fr
1961 to 1984. (Id. The state court issued final judgments in Nuen2010; the judgment

were subsequently appealed to the Arizona Court of Appeals, which issued a pu
opinion and an unpublished memorandum decision on November 23, 201 0lu@dr filed
a petition for review with the Arizona Supreme Court as to two rulings of the appellate
but neither of the issues Nucor appealed are relevant to the issues presented by the
currently before this Court._(d.

One of the central issues of dispute in Nucwak the extent of Nucor’s primat

insurers’ obligation to contribute to the payment of Nucor’s defense costs in the
environmental actions that had been brought against Nucof] Z&l) In 2005, During th

pendency of Nucor, Ibut prior to the entry of judgment, Nucor entered into settlern

agreements with both Travelers and Hartford. ) (I@ihe settlement between Nucor :|nd

Travelers provided that Travelers’ paymerititacor would “exhaust all coverage potenti
available to Nucor under the Policies for Environmental Contamination Claims Arisir
of the [WOR] Site.” (Doc. 81 § 11.)

The settlement between Nucor and Hartford provided that in exchange f
payment by Hartford, Nucor “fully and forever releases and discharges Hartford from (

... that Nucor has or may have against Hartford with respect to . . . the Nucor Polic

U7

blishe

cour
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y
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g ou

DI the
Claim

€s. .

Furthermore, by virtue of the foregoing releases, Hartford shall have no duty to defend ¢

indemnify Nucor with respect to any Claim(Doc. 87 1 9.) The Hartford settlement a
stated that “[tlhe Parties agree that thél&ment Sum will exhaust any and all potentig
applicable limits of all Hartford Accident and Indemnity Company primary policies is
to Nucor.” (1d.9 10.)

B. The RID Action

On September 11, 2009, Nucor notified Wausau that it had received a deman
and a draft complaint from RID alleging that Nucor was a PRP for groundwater pollutic
impacted wells owned and operated by RID. {I8.) On November 2, 2009, Wausau §

areservation of rights letter to Nucor, reserving its rights to assert possible coverage @
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as to whether the RID suit constituted a claim for “damages” for “property damage
whether there was an “occurrence” as defined by the policied] (I In the letter, Wausg
also wrote that if Nucor were served with a lawsuit, it should notify Wausau “so t

appropriate [Wausau] may appoint counsel to defend Nucor’s interest9.” (ld.

Rl

5 an
u
hat if

RID filed its complaint in the underlying action against Nucor and other defendants

in February 2010, and thereafter filed and served a First Amended Complaint in July
(Id. 11 8-9.) RID’s complaint describes the nature of the action as follows:

“This is a civil action brought against the Defendants under the
Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended, 42 U.S.C. 88 96f05eq.
(“CERCLA"), for the recovery of costs incurred by RID in
responding to the Defendants’ release or threatened release of
hazardous substances into groundwater that impacts or threatens
to impact wells owned and operated by RID, as well as for
damages to property owned by RID.”

(Id. 19.) On November 11, 2011, Wausau withdrew its right to deny coverage to the

201

exte

Nucor’s liability arose from intentional acts or it expected or intended any property dgmage

(Id. 1 10.)

As stated above, Nucor retained Fennemore Craig to handle its defense in t
action. (1d.f 13.) Fennemore Craig was simultaneously retained by three other defe
to represent them in the RExtion — Kinder Morgan G.P., Inc., BP West Coast Prodt
LLC, and BNSF Railway Company. (1.14.) Wausau expressed to Nucor its conc
with Fennemore Craig’s representation of multiple defendants in the RID actiofi.184.

For the period from the hiring of Fennemore Craig for the RID action through

2011, Nucor sought from Wausau reimbursement of defense costs totaling $601,462

included “Nucor only” attorneys’ fees of $461,326, and additional fees of $14

he R
ndar
icts,

2Ins

June
, Whi
D,136

representing Nucor’‘s 25% share of additional amounts billed by Fennemore Craig fgr wor

the firm performed jointly on behalf of Nucor and the three other RID action defendant
117.) Wausau has to-date paid for a porticdh@flefense bills submitted by Nucor, but |
not paid amounts it deems excessive or unreasonable, nor paid amounts for Nucor’'s

fees billed by Fennemore Craig for work perfedjointly on behalf of Nucor and the thr

-5-

S. (Ic
nas

shar

11%

e




© 00 N o o b~ wWw DN PP

N N DD N NN NNDNDRR PR R R B P R B
0w N o O W N PRFP O © 0N O 00 W N B O

other RID defendants._(14.18.)

On November 11, 2011, Wausau informed Nucor that it wished to exercise it
under the policies to appoint defense counsel for Nucor in the RID action, and inf
Nucor that it had retained attorney Kevin Neal of the firm Jones, Skelton & Hochuli, R
to handle Nucor’s defense._ (I11.19.) Wausau informed Nucor that it would pay
necessary and reasonable fees of the Fennemore Craig firm through November 30, 2
also informed Nucor that Wausau would not object if it wished to continue to
Fennemore Craig as associate defense counsel in the RID action at Nucor’'s own ¢
(Id. 19.) Nucor objected to Wausau’s attempt to appoint defense counséfl.2QLyl.

Wausau also requested that Nucor tender the defense of the RID suit to it
insurers, including Hartford and Travelers. [d1.) On March 17, 2010, Nucor notifi¢

Wausau that it had not tendered the RID suit to any other insurers and that it refusq

5 righ
prme
P.L.C
the

011,
etain

Xper

5 oth
pd
pd to

so in light of settlement agreements Nucor had entered into with Hartford and Traypeler

(Id.) Subsequently, Wausau notified Hartford and Travelers about the RID actig
requested that they pay a share of Nucor’s defense cosjsHédford and Travelers hay
refused to pay any of Nucor’s defense costhe RID action, on the grounds that they hi
no obligation to contribute to Nucor’s defense costs based upon the settlement agr
they reached with Nucor in connection with previous environmental claimsy Z&i)
Nucor brought this case against Wausau asserting claims for declaratory relief,

of contract, and breach of the covenang@dd faith and fair dealing. (Doc. 1-1 at 20-2

For its claim of declaratory relief, Nucor seeks declarationithiat,alia: Wausau has a duty

to defend Nucor in the RID suit; Wausau idigdited to provide Nucor with a comple

defense to every claim in tHeID suit; Nucor has the right to designate counsel o

n an
e
Ve

2eME

brea
5.)

e

Fits

choosing to defend the RID suit; and Wausau must reimburse Nucor for all reasongble a

necessary defense costs. @tl22-23.)
Wausau answered Nucor's complaint, and asserted four counterclaims:
declaratory relief against Nucor regarding Wausau’s right to appoint defense counse

RID suit; (2) for declaratory judgment that Nucor breached the cooperation provision

-6 -
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insurance policies issued by Wausau; (3) for equitable contribution against Hartfopd an

Travelers; and (4) for declaratory relief against Nucor, Hartford, and Travelers regard

ing th

rights and responsibilities of Hartford, Travelers, and Nucor to pay for defense costs incurre

in the RID action. (Doc. 5 at 15-17.)
LEGAL STANDARD

l. Motions for Partial Summary Judgment

Upon motion at any time, a party defending against a claim may move for “partia

summary judgment,” that is, “summary judgment in the party’s favor as to . . . an

ly par

thereof.” Fed. R. Civ. P. 56(b). A court mgsant summary judgment if the pleadings and

supporting documents, viewed in the light most favorable to the nonmoving party, “shgw the

there is no genuine issue as to any maltéact and that thenoving party isentitled to
judgment as a matter of law.” Fed. R. Civ. P. 56(c)Geletex Corp. v. Catretd77 U.S.
317, 322-23 (1986); Jesinger v. Nevada Fed. Credit U2iér.3d 1127, 1130 (9th Ci

1994). Substantive law determines which facts are material. AGderson v. Liberty

I.

Lobby, 477 U.S. 242, 248 (1986); see alesinger24 F.3d at 1130. “Only disputes oVer

facts that might affect the outcome of the suit under the governing law will properly precluds

the entry of summary judgment.” Andersa@77 U.S. at 248. The dispute must alsqg be

genuine, that is, the evidence must be “suchamatsonable jury could return a verdict
the nonmoving party.”_I¢dseeJesinger24 F.3d at 1130.
A principal purpose of summary judgment is “to isolate and dispose of fac

unsupported claims.”__Celoted77 U.S. at 323-24. Summary judgment is approp

against a party who “fails tmake a showing sufficient testablish the existence of an

element essential to that party's case, and on which that party will bear the burden

at trial.” Id. at 322;_see als@itadel Holding Corp. v. Rover26 F.3d 960, 964 (9th Cir.

for

ually

iate

Df prc

1994). The moving party need not disprove matters on which the opponent has the burd

of proof at trial._Se€elotex 477 U.S. at 317. The party opposing summary judgment*

may

not rest upon the mere allegations or denials of [the party's] pleadings, but . . . must $et fo

specific facts showing that there is a genuine issue for trisgt. R. Civ. P. 56(e);_see

-7 -
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Matsushita Elec. Indus. Co. v.Zenith Radi@5 U.S. 574, 585-88 (198@®rinson v. Linda
Rose Joint Venturé3 F.3d 1044, 1049 (9th Cir. 1995).
Il. Equitable Contribution

A federal court sitting in diversity applies state substantive lawtH8e®leton Bros
Lumber Co. v. Balkin Enterprises, In@97 F.3d 1217, 1227 (9th Cir. 2005). Thus, {
Court applies Arizona law to the interpretation of the insurance contracts at_issuy
Benevides v. Arizona Prop. & Cas. Ins. Guar. Eurd# Ariz. 610, 613, 911 P.2d 616, 6
(App. 1995).

Under Arizona law, an insurer has a duty to “defend the insured against any

‘potentially covered by the policy.” _Pueblo Santa Fe Townhomes Owners’ AsS
Transcon. Ins. Cp218 Ariz. 13, 19, 178 P.3d 485, 491 (App. 2008). The language ¢
insurance policy controls the scope and extethi@insurer’s duty to defend. Cal. Cas. |
Co. v. State Farm Mut. Auto. Ins. C&85 Ariz. 165, 168, 913 P.2d 505, 508 (App. 1994

The duty to defend arises “at the earliest stages of the litigation and generally

regardless of whether the insured is ultimately found liable.” Regal Homes, Inc. v. CN
217 Ariz. 159, 164, 171 P.3d 610, 615 (App. 2007). dutg to defend focuses on the fa
alleged rather than the legal characterization of the causes of actions alleged in the c¢
against the insured. Kepner v. Western Fire Ins. 108 Ariz. 329, 331, 509 P.2d 222, 2
(1973).

Generally, an insurer must contribute to the defense costs borne by another in
defending their mutual insured. Nat'l Indem. Co. v. St. Paul Ins.156. Ariz. 458, 459
724 P.2d 544, 545 (1986). To determine whether an insurer will be required to cor

to another insurer’'s payment of costs on behalf of an insured, Arizona courts apply
part test: “the policies must cover (1) the same parties, (2) in the same interest, (3
same property, [and] (4) against the same casualty.” Granite State Ins. Co. v. Emp
Ins. Co, 125 Ariz. 275, 278, 609 P.2d 90, 93 (App. 1980).

his
e. Se
19

clair
nv.

Df the

6).
exis

A Ins

CtS

bmplé

surer

tribu
a fou
) int

rs Mi




© 00 N o o b~ wWw DN PP

N N DD N NN NNDNDRR PR R R B P R B
0w N o O W N PRFP O © 0N O 00 W N B O

DISCUSSION

l. Wausau'’s Motion to Strike Nucor’s Cross-Motion

On May 25, 2013, Nucor filed its “Opposition to Employers Insurance Compahny of

Wausau’s Motion for Partial Summary Judgment Concerning Right to Select Indep

Counsel and Cross-motion for Partial Summary Judgment.” (Doc. 124.) On April 8,

endel
2015

Wausau filed its Reply in support of its motion for partial summary judgment, and its npotior

to strike Nucor’s cross-motion. (Doc. 125.) Wausau moves to strike Nucor’s cross-motio

on grounds that it violates the Court’s case management order that all motions for symme

judgment on defense-related issues and Wausau'’s right to equitable contribution be
later than February 25, 2013. (ht.6.)

Although Rule 16(f), ED.R.Qv.P., authorizes sanction against a party for failur

filed

e to

obey a scheduling order, the Court will ddMausau’s motion to strike. Nucor’s cross-

motion, filed simultaneously with its Response to Wausau’s motion for partial su
judgment, concerns the same issue as that raised in Wausau’s motion — whether W
the right to appoint Nucor’'s defense counsel in the RID action. Wausau has respo
Nucor’s cross-motion, the p&s rely on the same factuavidence in support of the

respective motions, and Wausau has alleged no injury to any substantial rigifRul¢See,

mary
usau
hded

=

FED.R.QV.P.) Thus, there is no prejudice to Wausau in allowing the issue to be fully Qriefec

before the Court, and Nucor’s technical delay in filing the cross-motion was harmless
the motion to strike will be denied.

Il.  Wausau and Nucor’s Cross-motions for Partial Summary Judgment Re:
Wausau’s Right to Select Defense Counsel

Wausau moves for partial summary judgmienits favor on thassue of whethef

Wausau has the right to appoint its own coutsélefend Nucor in the RID action. (Dgc.

83 at 7.) Nucor moves for partial summary ju@gnin its favor on the same issue. (D
124.)

Thu

DC.

Wausau argues that summary judgment in its favor on this issue is appropriate on tl

grounds that Arizona law confers upon an instireright to appoint defense counsel for

-9-
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insured, even where the insurer is defending under a reservation of rights. (Doc. 8
15.) Nucor argues that summary judgment should be entered in its favor, on
independent grounds: (1) that Arizona law providesuch absolute right to an insurer;
that even if such a right existed, Wausas Waived that right by its use and reliance uj
Fennemore Craig in the RID action for an extended period of time and by its lengthy
in seeking to compel Nucor’s use of different counsel; and (3) that Wausau is estopp
belatedly attempting to exercise a right to appoint counsel because of the prejudice t
that would result. (Doc. 124 at 7-17.)

Typically, when a defense is provided by &ilidy insurer, “as part of the insurer
obligation to provide for the insured’s defense, the policy grants the insurer the r

control that defense — which includes the power to select the lawyer that will defe

claim.” Paradigm Ins. Co. v. The Langerman Law Offices,,P@0 Ariz. 146, 149, 24 P.3d

593, 596 (2001) (citations omitted). However, where an insurer accepts the duty to
under a reservation of rights, it “relinquishes$ie insured control of the litigation.” _Uniteg
Services Auto. Ass'n v. Morrjd.54 Ariz. 113, 119, 741 P.2d 246, 252 (1987). “Aninsy

that is notified of its insurer’s reservation of rights is on notice of the conflict of interes

is free, upon proper notice to the insurer, tatagirotect its rights in the litigation with th
claimant.” Pueblo Santa Fe Townhon@sners’ Ass’n v. Transcontinental Ins. C18
Ariz. 13, 19, 178 P.3d 485, 491 (App. 2008).

The Court agrees with Wausau that there is no support in Arizona case for the

3 at 1
thre
2)
hon
dels
pd frc

D NUC

S
ght t
nd th

defel
d
red

5t anc

e

plank

proposition that an insurer defending under a reservation of rights loses its right to appoi

defense counsel for its insured. Although the courts in MandsPueblo Sante kedicated

that an insurer defending under a reservatiargbts loses some of its contractual rights
control the defense of an insured, neither of those opinions, nor any other Arizona c
the Court has found, addressed the specific issue of whether an insurer loses its
appoint defense counsel.

Thus, in the absence of any authority in support of Nucor’s claim thatithasar

appoint its own defense counsel, the Comddithat Wausau has a contractual right un

-10 -
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the insurance policies to appoint defense counsel in the underlying RID action.
Nucor argues, however, that even if Wausau does have this right, it has wai

right by failing to attempt to $ect independent counsel in a timely manner. (Doc. 13

13.) In support of this argument Nucor notes the following undisputed facts. Nucg

tendered the RID claim to Wausau in September 2009, after receiving a demand le

ed t
4 at
r firs

tter a

draft complaint. (Doc. 84 15.) On July 16, 2010, Fennemore Craig provided Waus

u wil

an update on recent developments in RiB litigation. (Doc. 124-1 at 23.) Wausau

responded to this communication from Fennemore Craig by requesting “an outling as

defense strategy,” and stating that it shouldltide identification of the defense team gnd

corresponding responsibilities, as well as a budget. We'd like to get a handle on the djrectis

and projected costs of this litigation.”_(id.

The RID complaint was filed against Nucor on July 29, 2010; On August 13,
Fennemore Craig provided to Wausau some of the information requested in the
communication, gave further update on the RID suit, and tendered the officia
complaint. (Id) On October 19, 2010, Wausau thanked Fennemore Craig for the Aug
letter, noted that Fennemore Craig hadrigicant background and knowledge of the [WQ

site, particularly with regards to the Nucor plume,” and requested additional inforn

2010
July

RIC
ust 1
R]

natior

from Fennemore._(lét 24.) Fennemore Craig provided to Wausau the requested addiitione

information on December 6, 2010._{ldt was not until November 11, 2011, that Wauj
informed Nucor that it had decided to exercise its right under the policies to appoint g
counsel for Nucor in the RID action. (Doc. 84 1 19.)

Waiver is the voluntary relinquishment of a known right or conduct warrantir
inference that such a right has been relinquished. Services Holding Co., Inc. v. Trans
Occidental Life Ins. C.180 Ariz. 198, 207, 883 P.2d 435, 444 (App. 1994). “Waive

bal

efen:

g an
amer

r of

right requires a clear showing of an intent to waive that right. Intent to waive, however, ma

be inferred from conduct.”_lct 206, 883 P.2d at 444 (internal citations omitted). W34
IS a question of fact to be determined bg ther of fact. _Chaney Bldg. Co., Inc.
Sunnyside School Dist. No. 1247 Ariz. 270, 273, 709 P.2d 904, 907 (App. 1985).
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Wausau argues that the facts do not establish that it waived its right to appoint (
counsel for Nucor in the RID action. (Doc. 125 at 11.) However, Wausau negle
address the settled legal reality that whether Nucor could infer waiver from Wa
conduct is a question of fact for the trier of fact. The Court finds that Nucor has
sufficient evidence to establish a genuine dispute of material fact by which waiver cc
found. It is undisputed that Wausau had multiple communications with Fennemore

concerning Nucor’s defense in the RID actispanning a time period of over a year. |

lefen
CiS t
Isau’
raise
uld b

Cral

[ IS

further undisputed that Nucor did not attempt to assert its right to appoint counsel at any tin

prior to November 11, 2011, nearly two years after Wausau first received notice of tf
demand letter and draft complaint against Nucor. These facts, viewed in the ligh
favorable to the nonmoving party, are sufficient to raise a genuine dispute, and thus st
judgment against Nucor’s claim of waiver is inappropriate.

The Court also finds, however, that summary judgment in Nucor’s favor is sim

inappropriate, because Wausau disputes Nucor’s inferences from the facts, and rai

by which a reasonable trier of fact could find thdtd not waive its right to appoint counsel.

As Wausau notes, after it received notice efgbtential RID suit in September 2009, it s

a reservation of rights letter to Nucor on November 2, 2009 confirming that if Nucor
served with a lawsuit, it should notify Wausau “so that if appropriate, we may af
counsel to defend Nucor’s interest.” (Doc.$4.) Further, Wausau notes that the F
action was not officially filed or tendered to Wausau until July, 2010, and that up
present very little litigation has been conducted in the RID action. (Doc. 841 9; Doc.
9.) Thus, Wausau argues, Nucor could not reasonably have inferred that the delay
tender of the RID suit and Wausau’s attempt to appoint counsel amounts to a sho
intentional waiver.

The Court agrees that a reasonable jury could find that waiver cannot be inferre
Wausau’s conduct. Accordingly, this remaina@tal question for the trier of fact, and m
not be disposed of on summary judgment.

Nucor argues next, however, that summary judgment is appropriate because \
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Is estopped from exercising its right to appgaiounsel. (Doc. 124 at 15.) According

to

Nucor, Wausau is estopped because it previously consented to Nucor’s retention

Fennemore Craig in previous suits broughtagfaNucor for pollution at the WOR site, a
by the same conduct Nucor points to above in support of its argument that Waus
waived its right to appoint counsel. (ld.

Estoppel occurs when one party, by its conduct, induces another to believe ai
confidence in certain material facts, which inducement results in justifiable reliance th

resulting in injury to the person thus relying. Pueblo Sant@ FeAriz. at 21, 178 P.3d {

493. Nucor asserts that it relied on Waw's conduct in approving the retention
Fennemore Craig, and will be prejudiced if Nucor is now allowed to substitute
inexperienced counsel in place of Fennemore Craig, which has been defending Nuco
concerning its operation of the WOR facility for more than 20 years. Wausau argues
Is not estopped from appointing counsel because the undisputed facts do not st
showing of prejudice — according to Wausau, Nucor cannot demonstrate that it will
any prejudice if Jones Skelton is appointed to handle the RID action because the
reason to assume that Jones Skelton will be unable to assimilate and use the informg
work product Nucor and Fennemore Craig have developed to assist in the defense of
action. (Doc. 125 at 13.)

The Court finds that the undisputed factewed in the light mst favorable to the

non-moving party (which in the case of cross-motions for summary judgment, as here

nd

bau h
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parties), could reasonably support a finding in either party’s favor. The question of whethe

Nucor will be prejudiced by Wausau'’s attempt to substitute counsel at this stage in t
action is a question for the jury, and the undisputed facts can reasonably be interprets

way. Thus, a genuine issue of material fact exists for the trier of fact.

ne RI
bd eit

For these reasons, the Court will deny both the cross-motions for partial summar

judgment on the issue of whether Wausau maintains the right to appoint Nucor’s g
counsel in the RID action. Although the Coagtees with Wausau that it has a contrac

right to appoint defense counsel for Nucog @ourt finds that Nucor has raised sufficig
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facts by which a reasonable trier of fact could conclude that Nucor has waived that
Is estopped from asserting that right.
lll.  Wausau and Counter-Defendants’ Cross-motions for Summary Judgment
Re: Equitable Contribution
Wausau moves for partial summary judgment in favor of its counterclair
equitable contribution from Travelers and Hartford for Wausau’s defense of Nucor
RID action. (Doc. 83 at 16.) Travelers and Hartford simultaneously move for sun
judgment against Wausau'’s counterclaim. (Docs. 80, 85.)
Travelers and Hartford both argue that summary judgment in their favor is apprg
because Wausau’s claim for equitable contribution from them fails as a matter g
According to Travelers and Hartford, the settlement agreements they each entered i

Nucor in Nucor Fully exhausted any liability they may have had under the insurance pg

for any future claims against Nucor arising from environmental contamination at the
facility. Thus, they argue that they have no obligation, real or potential, to defend Nt
the RID suit, and thus that Wausau has no claim for equitable contribution.

Wausau argues next that the settlement agreements do not operate to f
equitable contribution from Hartford and Travelers for Nucor’s defense in the RID 4
because even where an insurer tendefslitpolicy limits to the insured, its obligation t
contribute to the defense of the insured isexdinguished. (Doc. 83 at 18.) In support
this claim, Wausau cites to California Cas. Ins. Co. v. St. Farm Mut. Auto. In4.85®Ariz.
165, 913 P.2d 505 (App. 1996.)

Wausau’s reliance on this case is misplaced, however; there, the Arizona C

Appeals was considering whether the insurer was immune from a claim for eq
contribution after the insurer had made a full payment under its insured’s liability polic

The insurer in that case did not, however, obtain a settlement agreement with its

discharging its duty to defend._ldndeed, in finding that th@surer was still exposed 1o

potential claims for equitable contribution from other insurers of their mutual insure

court noted that “most decisions from othergdittions that have construed language sin
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to that on which [the insurer] relies havdchthat a liability insurer’'s payment of its fu
policy limits discharges its duty to defend a claim against the insahgd made pursuan
to a settlement or in full or partial satisfactiof a judgment entered on the claim against
insured.” _Id.at 168, 913 P.2d at 508 (emphasis in original); seefaiserson v. United
States Fidelity & Guar. Cp177 Ga.App. 520, 339 S.E.2d 660, 661 (1986) (term “exhd

does not mean paying policy limits into court without insured’s consent, but rather j

settlement or judgment that entirely depletes policy limits); Samply v. Integrity Ingl {&q.

So0.2d 79, 83-84 (Ala. 1985) (insurer could awbid duty to defend by tendering paymsd
of policy limits without settlement or insured’s consent).

The Court agrees with Travelers and Hartford that the settlement agreemen
entered into with Nucor i2005 extinguishetheir duty to defend or indemnify Nucor ft
any and all claims relating to groundwater eonination at the WOR facility. This is n(
a case where Travelers and Hartford seek to avoid their duty to contribute to Nucor’s ¢
by unilaterally paying policy limits to the insured and then disavowing the duty to de
Rather, this is a case where after years of litigation over Travelers’ and Hartford’s co
obligations to Nucor, those parties entered into a settlement agreement whereb
insurers made settlement payments to Nucor in exchange for Nucor’'s agreementtod
those insurers from any and all further liability or defense obligation toward Nucor inre
to environmental contamination claims in connection with Nucor’s operation of the
facility.

The plain language of the specific settlement between Nucor and Travelers pr
that the agreement would “exhaust all coverage potentially available to Nucor unc
Policies for Environmental Contamination Claims Arising out of the [WOR] Site.” (Do

1 11.) The agreement between Nucor and Hartford, as well, provided that Nucor “fu

|
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wust”
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forever releases and discharges Hartford froam® . . . that Nucor has or may have agaLnst

Hartford with respect to . . . the Nucor Polgie. . Furthermore, by virtue of the foregoi
releases, Hartford shall have no duty to defend or indemnify Nucor with respect
Claim.” (Doc. 87 1 9.) The Hartford settlemerscastated that “[t|he Parties agree that
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Settlement Sum will exhaust any and all potentially applicable limits of all Hartford Acg
and Indemnity Company primary policies issued to Nucaor.” {(18i0.)
As such, these two insurers have no liabttiucor under the policies in connecti

with the RID action, which did not arise until 2009, and was not filed until 2

ident

oy
010.

Accordingly, Nucor has no right to a defense from Travelers or Hartford in the RID 4ction

and Wausau, in turn, has no right to equitable contribution from Hartford or Travelg
Wausau’s costs defending Nucor in the RID action.

The Court thus finds that this issue is appropriate for summary judgment: the
will deny Wausau’s motion for partial summary judgment of its counterclaims ag
Travelers’ and Hartford for equitable contribution, and the Court will grant Travelers
Hartford’s cross-motions for summary judgment against Wausau’s counterclaims.

CONCLUSION

Accordingly, for the foregoing reasons,

IT IS HEREBY ORDERED denying Wausau’'s Motion for Partial Summa
Judgment. (Doc. 83.)

IT IS FURTHER ORDERED denying Wausau’s Motion to Strike. (Doc. 125.

IT IS FURTHER ORDERED denying Nucor’s Cross-Motion for Partial Summa
Judgment. (Doc. 124.)

IT IS FURTHER ORDERED granting Travelers’ Motion for Summary Judgme
Re: Equitable Contribution. (Doc. 80.)

IT IS FURTHER ORDERED granting Hartford’s Motion for Summary Judgme
Re: Equitable Contribution. (Doc. 85.)

IT IS FURTHER ORDERED pursuant to the Court’s case management ordjs
November 19, 2012 (Doc. 78), that the deadline for completing fact discovery shall

days from the date of entry of this Order.
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DATED this 27" day of September, 2013.

i Stephen M. McNamee
Senior United States District Judge




