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WO
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Merri M. Wait, No. CV-12-0783-PHX-SMM
Plaintiff,
VS. MEMORANDUM OF DECISION

AND ORDER

Carolyn W. Colvin, Commissioner of
Social Security,

Defendant.

Merri M. Wait seeks judicialeview under 42 U.S.C. § 4@f(of the final decisior

of the Commissioner of Social Security (‘‘G@missioner”), which denied her application for

disability insurance benefits undeetBocial Security Act. (Doc.)i. Wait asks the Cour

to vacate the Commissioner’s denial. (Db€.) The Commissiondiled her Opposition

t

Brief (Doc. 21), and Wait filed her ReplfDoc. 25). Because the decision of
Administrative Law Judge (“ALJ”) is supporteg substantial eviden@nd is not based o
harmful legal error, the Commissioner’s decision will be affirmed.
BACKGROUND
Wait was born in 1955 and has a high schemhication. (Tr33.) From 1988 tg

2005, Wait was employed as an administrathamager in a human resources departm

“Doc.” refers to the documents in this Court’s fitdr.” refers to the administrativg
transcript. A certified copy of the administraitranscript was provided to this Court by 1
Commissioner of the Social Securityiahistration on September 21, 2012. (See. 10.)
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retiring in 2005 and moving from lllinois tArizona. (Tr. 53-54, 153-54, 278.) Wait
application for disability instance is based on an alleged physical impairment dt
degenerative disc disease post 2 backesigg (1992 and 2008) and a depression-rel

mental impairment. (Tr. 15-17.)

On July 2, 2009, Wait applied for socisécurity disability insurance benefits

pursuant to 42 U.S.C. 88 401-33. (Tr. 13.) ivdleged that she became disabled a
September 1, 2005 (otherwisdenreed to as “disability onsetate”). (Tr. 13.) The ALJ
found that the Wait's date last insdrevas December 31, 2010. (Tr. 13); $&ecent v.
Heckler 739 F.2d 1393, 1394 (9th Cir. 1984x( curiam) (holding that only disability

existing before date last insured establigmilement to disabilitynsurance benefits). On

October 16, 2009, Wait's shbility application wasdenied initially, and upor
reconsideration on April 21, 2010. (Tr. 13, 62-63.) Wait sought further review bef
ALJ. (Tr. 73-76.) On November 9, 201the ALJ held a hearg at which Wait and
Vocational Expert Mark J. Kelman appeared d@estified. (Tr. 13.) At the hearing, W

amended her alleged disability ehgate to March 1, 2008Tr. 31, 35.) On November 16

2011, the ALJ found that Wait was not disablédr. 10-21.) This decision became t
Commissioner’s final decision weh the Social Securitygpeals Council denied reviev
(Tr. 1-5.)
STANDARD OF REVIEW
To qualify for Social Security disability benefits, Wait must show that she st
from a “medically determinable physical or m@ impairment” that prevents her fro
performing her prior work activities and any other substantial gainful employment that
in the national economy, and that the impairniean be expected to result in death or [] I
lasted or can be expected to last for a continuous period of not less than 12 mont
U.S.C. § 423(d)(1)(A).
The district court reviews only those issugised by the partshallenging the ALJ'S

decision._Seéewis v. Apfe| 236 F.3d 503, 517 n.13 (9thrC2001). When reviewing
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Social Security appeal, tli@®mmissioner’s decision must be affirmed if it is supporteq
substantial evidence and she apptteglcorrect legal standards. Esson v. Comm’r of

Soc. Sec. Admin359 F.3d 1190, 1193 (9th C2004); Benton v. Barnhar@31 F.3d 1030

1035 (9th Cir. 2003). When reviewing the Comasioner’s factual deteinations, acting
through the ALJ, this Court will affirm if #re is substantial evidence supporting th
determinations. Seéeelayav. Halter332 F.3d 1177, 1180 (9th C2003); Saelee v. Chate
94 F.3d 520, 521 (9th Cir. 1996)ul&tantial evidence is mattean a mere scintilla, but les
than a preponderance. 3¢@ward ex rel. Wolff v. Barnhgrg41 F.3d 1006, 1011 (9th Ci
2003); Mayes v. Massana@76 F.3d 453, 459 (9th Cir. 2001). Substantial eviden(

relevant evidence wth a reasonable person mightcept as adequate to support
conclusion based on the entire record. Howadd F.3d at 1011; Morgan v. Comm’r

Soc. Sec. Admin169 F.3d 595, 599 (9th Cir. 1999) tHe evidence can reasonably supg

either affirming or reversg the Commissioner’s conclusiaghge Court may not substitut
its judgment for that othe Commissioner,_Sdgatson 359 F.3d at 1193; McCartey
Massanari298 F.3d 1072, 1075 (9th Cir. 2002).

The ALJ is responsible for determinigedibility, resolving conflicts in medica
testimony,and for resolving ambiguities. Sé&enton 331 F.3d at 1040; Edlund
Massanatri 253 F.3d 1152, 1156 (9th Cir. 2001). eTALJ's legal determinations a

reviewedde novo, although deference is owed to a meable construction of the applical
statutes._SeEdlund 253 F.3d at 1156; McNatt v. Apfe201 F.3d 1084, 1087 (9th Ci
2000).

COMMISSIONER’S DISABILITY EVALUATION PROCESS
Social Security regulationgrescribe a five-step evaluation process for an AL
determine if a claimant is disked within the meang of the Social Security Act. Se
Batson 359 F.3d at 1190, 1194; 20 (RF8§ 404.1520. At step onne ALJ determines i
the claimant is presently engaged in substantial gainful activity. 28e€.F.R. 8§

404.1520(b). If the claimant isngaged in substaal gainful activity, then she is nc
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disabled. If not, the ALJ movés step two to determine if the claimant has impairments or
combinations of impairments that significarltiyit the claimant’s physical or mental ability
to do basic work activities and are thus “sevavéhin the meaning of the regulation. See

id. 8 404.1520(c). At the thirdegd, the ALJ evaluates if the claimant’s impairment meets

or medically equals the criteria of a lisiegpairment found in Appendix 1 of Subpart P|of

Regulation No. 404. If yesnd the impairment meets the requirements for duration under
20 C.F.R. 8 404.1509, the claimant is disablédhe claimant fails taneet or equal th¢
criteria or fails the duration requirement, the ALJ’'s analysis moves to step_fou20%$ee
C.F.R. 8§ 404.1520(e). nder step four, the ALJ detemmes the claimant’s residual
functional capacity (“RFC”), which is the continued ability of the claimant to perform
physical or mental work activities despite mapairment or combination of impairments.
Seeid. The ALJ also determinestiiie claimant’s RFC allows her to perform past releyant

work. Seeid. § 404.1520(f). If yes, the claimant met disabled. If not, the analysis

proceeds to a fifth step where the burden stoftee Commissioner iemonstrate that th
claimant is not disabt by presenting evidence that tdi@mant retains sufficient RFC E
adjust to perform other jobs that exist igréficant numbers either in the region where the
claimant lives or in several regions of the country. 486.S.C. § 423(d2)(A); 20 C.F.R.
§ 404.1520(g).
DISCUSSION

A. ALJ Rationale

The ALJ found that Wait hadot engaged in substantial gainful activity sirce
September 1, 2005, the original disability eindate, and thereferalso Wait's amende(d
disability onset date of March 1, 2008. (TIk.) At step two, the ALJ determined that
Wait's alleged depression-related mental impaint was not severe. (Tr. 15-17.) At step
two, the ALJ found that Wait did establiskettollowing “severe” impairment: degeneratiye
disc disease post 2 backgeries (1992 and 2008). (Tr..13Nait had the following RFC;
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sedentary worK'with the following exceptions: no climbg ladders, ropes, or scaffolds; can
d

occasionally climb ramps or stairs, balar&tepp, kneel, crouch, or crawl; should avp

7

concentrated exposure to machinery and ueptet! heights.” (Td7.) Based upon Wait's
RFC, the ALJ determined at stéur that she was able perform her past relevant wotk
d
Wait's subjective symptom testimony thatestould not work. (Tr. 17-19.) The ALJ

as an administrative manager, which wasdestary job. (Tr. 20-21.) The ALJ rejects

1%

credited the vocational expert’s testimony tatit was able perform her past relevant work
as an administrative manager. (Tr. 20-2Iherefore, the ALJ found that Wait was rjot
disabled from her amended difdy onset date, March 2008, through the date she was
last insured, December 31, 2010. (Tr. 21, 31, 35.)

B. Opinion Evidence

The ALJ found conflicting medical opinion ewdce in this case(Tr. 19-20.) In
addition to reviewing the evidence from ttiag physician Drs. Doerr, Grove, Allred and

Trost, the ALJ reviewed the medical evdloas of numerous examng and non-examining

L4

agency physicians._(ld.The opinions of th&eating physicians wermntradicted by the
opinions of Drs. Broky (Tr. 3884) and McPhee (Tr. 387-91) as well as other state agency
physicians (Tr. 363-70, 413, 420-21). The Alj&ce&d the opinionsf Drs. Doerr, Grove
and Allred, favoring the opinions of the examg and non-examining state agency doctors.

Wait argues that the ALJ erred by failingaimperly weigh theeports submitted by
her treating physicians, Drsodid Doerr, Julian Grove and Dee Allred. (Doc. 17 at 14-[18.)
Subsequent to Wait's last insured date shartly before the All hearing in Novembelr

2011, in September a@ttober 2011, Drs. Doerr, GroveaAllred submitted their opiniofn

2Sedentary work involves lifting no motkean 10 pounds attine and occasionally
lifting or carrying articles like docket filegedgers, and small toml Although a sedentany
job is defined as one whighvolves sitting, a céain amount of walking and standing|is
often necessary in carrying out job dutiesbslare sedentary if Wang and standing ar
required occasionally andrar sedentary criteria aneet.” 20 C.F.R. § 404.1567(a).

1%
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that Wait can sit for k&s than two hours in an eight-hournwday, and stand/walk less thi
two hours in an eight-hour work day. r(B39, 482, 484.) Dr. Doerr opined that W
suffers pain and leg numbness to a severe degree. (Tr. 440.) Dr. Grove opined tl
suffers chronic pain and wealssgo a moderately severe dsgrand that a lumbar revisic
surgery for Wait was being textively scheduled. (Tr. 483.) Dr. Allred opined that W
suffers fatigue and drowsiness to a moderately severe degree. (Tr. 485.) Based |
exertional limitations opined to by these physisiaat the hearing Vocational Expert Mée
Kelman testified that sudmmitations would preclude Waitom sustaining full-time work
(Tr. 58.)

The Commissioner gives more weight toropns from treating doctors since the
doctors are likely to be the medical psd®mnals most able to provide a detail
longitudinal picture of a claimastmedical impairments. S@€ C.F.R. § 404.1527(c). §
long as the opinion is wellupported by medically acceptabtlinical and laboratory
diagnostic techniques and is rintonsistent with the othesubstantial evidence in th

record, the opinion will be gen controlling weight. Il seel ester v. ChateiB1 F.3d 821

830-31 (9th Cir. 1995) (stating that the opinioradfeating doctor, evahcontradicted by
another doctor, can only be rejectedspecific and legitimate reasons).

1. ALJ's Reasons for Rejecting Doerr, Grove and Allred Evidence

The Commissioner contends that the ALJgarly gave the opions of Drs. Doerr

Grove and Allred less weight because theyensubmitted well aftethe Wait’s date las

insured, December 31, 2010. (Doc. 21 at 14-1% order to establish the context for

resolving this argument, the Court will revigke relevant medical evaluations submit
subsequent to Wait's March 2008 amended disability onset date.

After Wait retired in 2005 and moved toiZona, the record shows that Dr. Trg
regularly treated her from 2006 until he closed his practice in late 2010. (Tr. 278, 4§
early 2008, due to chronic bapkin, Dr. Trost referred Wait to a specialist for a surg

consultation. (Tr. 307-12.) Wait consulted¢Dr. Curtis Dickman and ultimately ha
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back surgery in July 2008. (Tr. 247-57.) M\éantinued post-operatn treatment from Dr
Dickman and also returnedtr@atment with Dr. Trost(Tr. 326-31.) Dr. Dickman opine
that Wait was making a satisfacy recovery and had normatestigth in her legs. (Tr. 241
44.)

In April and May 2009, Waiteported to Dr. Trost thahe was improving, movin
around better, getting exercise, felt great, lzamiless neuropathicipa (Tr. 319, 335-36.

In June 2009, Wait reported t@.0rost worse than usual righip pain and continued bag

pain. (Tr.323.) Ten days later, Wait hadrahosacral spine x-rayhich showed no change

when compared to her November 2008 x-rgys. 582.) She alsonderwent a pelvic an
right hip x-ray, which were normal. (Tr. 583.)

On July 2, 2009, Wait filed her application for disability. (Tr. 13.) Following Weé
application, Dr. Trost wrote a letter the Commissioner stating that Wait's medi
problems incapacitated her anddered her unable to workTr. 275.) Specifically, Waif
had localized back pain and spesecondary to disc diseag@r. 277.) Dr. Trost stated thg
Wait's back pain and her medications prevetfrom holding a job. (Tr. 275.) Dr. Tro
acknowledged some improvement in Waittmdition since surgery but also noted rig
lateral foot numbness. _ ()d. However, Dr. Trost also specifically requested that
Commissioner obtain an independent unbiasskssment of Wait's condition due to
close relationship with his patients, espkgid/ait, whom he saw frequently. (Tr. 277.

On August 26, 2009, Wayne Broky, M. board certified specialist in physic
medicine and rehabilitation, performed a cdsbg physical examination of Wait at t
request of the state agencyr. Broky diagnosed multilevédumbar degenerative dig
disease and other back-related issues.37B-80.) Based on Waitfshysical examination
Dr. Broky found that Wait could lift 20 poundgcasionally and 10 pounds frequent
stand/walk for at least two hours but less thiaours in an eight-howvorkday, and sit for
six to eight hours in an eight-hour day. (Tr. 380-84.)

On September 26, 2009, Mikhail Bargan[M.a state agency physician, review
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the evidence and found that Wait abulft 20 pounds occasionally and 10 pour
frequently, stand and/or walk for six hoursam eight-hour workdaynd sit for about si»
hours in an eight-hour day. (Tr. 363-70.) Aating to Dr. Bargan, Wait could perform tk
exertional demands of light wotlkat did not require climbing dddders, ropes, or scaffold
or more than occasional crouching and crawling.) (Id.

On January 29, 2010, Wait returned to Dnost with complaints of knee pain fro

exercising. She reported climbing Pinnackal“quite frequently” and her knee pain w

“more severe when she was climbing.” (Tr. 523he felt her “overall combination for pajn

management [was] working.” She was “pushiegself with exercise” and “jogging a bit,

(1d.)

On March 2, 2010, Lucia McPhee, M.[&,second board ddred specialist in
physical medicine and rehabilitation, exami'édit at the request of the state agency. V|
complained of worsening paiand degenerative st disease. In addition to her ov
examination of Wait, Dr. McPhee reviewdthit's medical records, including the report

Dr. Broky and the letter of Dr. Trost. (T385-87.) Dr. McPhediagnosed history o

decompression and fusion fronetbhack surgery, chronicwoback pain, and other bag

related issues._(Id.Dr. McPhee found that Wait callift 20 pounds occaonally and less
than 10 pounds frequently. In aight-hour workday, Dr. Mehee found Wait could stan
walk for about four hours, dibr an “estimated” four to fiv@ours, and occasionally clim|
stoop, crouch, and crawl. (Tr. 387-91.)

On March 182010, D. William Backlund, a non-examining state agency ex

reviewed the RFC findings made by DrsoBy and McPhee regardifgait, noted the lack

of significant changes in Wait's condition betweke two exams, and agreed with the R
assessment. (Tr. 413.) On April 6, 2010, Iack Kundin, a send non-examining stat
agency expert also reviewed and caned with Dr. Broky's and Dr. McPhee’s RF
findings for Wait. (Tr. 420-21.)

On April 28, 2010, Wait told Dr. Trost sheecently returned frm Chicago” and shé
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was “doing well” overall. She was “tolerag her medications” anglould be “traveling to
Chicago about every 3 months.” (Tr. 509.) Kay 6, 2010, Wait toldr. Trost that she

“increased her exercise and [was] doing mard work.” She “fe[lt] very comfortabls

where she [was] currently.” iDTrost told Wait to decreaser physical activity and “ngt

to overdo it as this [was] contributing torlpain.” (Tr. 508.) On May 26, 2010, Wait to

L

AY”4

Id

Dr. Trost her “pain [was] manageable.” (500.) On June 7, 2010, Dr. Trost noted Wait

had a “[large] amount going on life” and was “doing ok[aly” (Tr. 498.) On October 7

2010, Dr. Trost found Wait had “grossly inta sensation, moved all extremiti¢s

symmetrically, and had normal reflexes. (Tr. 486-87.)

After Dr. Trost closed his practice, ontOler 27, 2010, Wait weid Dr. Dee Allred

complaining of low back pain. (Tr. 449-5M@y. Allred found Wait had pain with extensign

and flexion in her low back. The following mantVait informed Dr. Allred that she was

going to Chicago to see her mother.

Wait's date last insuredpired on December 31, 2018ubsequently, in early 201

f=r

she began pain treatment with Dr. Grove. Walicated that she wanted to wean off the

narcotic drugs she was takingchese she did not believe thegre helping. (Tr. 475.) O
August 4, 2011, she began treatineith Dr. Doerr, a surgm. On August 22, 2011, D
Doerr recommended additional surgery. (Tr. 430.)

In September and October 2011, Drs. Do@&rove and Allred submitted their RH
assessments finding that Wait could not woghehours per day, fivdays per week on
regular and consistent bas{3r. 439-40, 482-85.) They statédhit could lift and carry les
than 10 pounds and sit and stand/walk for less than two hours each in an eig
workday. Wait couldnot bend, crawl, climb, stoofalance, crouch, or kneel, b
occasionally use her feet and reach.)(ld.

Analysis

Relying on_Macri v. Chate©3 F.3d 540, 545 (9th Cir. 1996), the Commissio

argues that the ALJ properly found that thedical assessment of a doctor who exam
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and physically assesses a claimaftér the expiration of her disability insured statu
entitled to less weight than the assessroéatdoctor who completed a contemporane
exam. (Doc. 21 at 15.)

The record establishes that Drs. Brokg &McPhee, both boardrtiéied specialists,
completed contemporaneous RFC assessm@htte the assessments submitted by L

Doerr, Grove and Allred weil submitted after the expirati of Wait’s disability insureq

status. In this case, Magupports the Commissioner'sgament that the ALJ properly

discounted the assessments madBisy Doerr, Grove and Allred.

In addition, the ALJ found that the opiniooEDrs. Doerr, Grove and Allred wef
inconsistent with the overall medical recasla whole. The ALsummarized his finding
as follows:

[T]he objective medical evidence doest support the alleged .severictjy of
symptoms. The claimant had good reagveom her back surgeries and has
continuously engaged in relatively norraativities of daily living. She also
indicated that she retired from her Elms work as a manager after she and
her husband moved to Arizomdhen he retired. She did not quit because of
her impairments and the medicaligance does notupport a significant
worsening in her condition since sherk@&d. Therefore, | find the claimant
has not been deprived of the abilitygerform work subject to the residual
functional capacity assessed by thisigien for any 12nonth period since
the alleged onset date.

(Tr. 20.) The Court finds thatibstantial evidence supports thLJ’s findings rejecting the

opinions of Drs. Doerr, Grovend Allred as being inconsistent with Wait's overall med
record. _Se@0 C.F.R. § 404.1527(c)(4) (stating tleat ALJ must consider whether §
opinion is consistent with éhrecord as a whole); Bats®59 F.3d at 1195 (stating that

ALJ may discredit treating phiggans’ opinions that areoniclusory, brief, and unsupporte

by the record as a whole, or by objeetimnedical findings). For instance, t
contemporaneous progress repstismitted by Dr. Trost areaansistent with the finding
reached by Drs. Doerr, Grove and Allred. Kday 26, 2010, Wait toldr. Trost her “pain
[was] manageable.” (Tr. 500Qn June 7, 2010, Dr. Trasvted Wait had a “[large] amoul

going on in life” and was “doingk[ay].” (Tr. 498.) On Oaber 7, 2010, Dr. Trost found
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Wait had “grossly intact” seaion, moved all extremitiesymmetrically, and had normj
reflexes. (Tr. 486-87.)
Further, the overall medical record suppdines ALJ’'s RFC findings and the weig

he gave to the reports of DBroky and McPhee. (Tr. 19; sée 378-84, 363-70, 385-91

413, 420-21.) Dr. Broky found that Wait hadhormal gait and could tandem walk, walk

on her tiptoes and heels, atwla full squat and rise agaiWait had “some” weakness wh¢
rising on her toes, had normaflexes, and no paravertebral muscle spasms. Wait
normal ranges of motion in her cervical spiskoulder, elbows, wiis, and fingers, ful
rotation in each hip, full flexin and extension of el knee, and full ranges of motion in h
ankles. (Tr. 378-80.) DBroky found Wait had full stregth throughout and negativ
straight leg raising tests. (JdAs previously summarized, Dr. Broky assessed that
could lift 20 pounds occasionalfnd 10 pounds frequently, stamtléor walk for at leas
two hours but less than six houmsan eight-hour workday na sit for six to eight hours i
an eight-hour workday. (Tr. 380-84.)

Dr. McPhee found that Wait walked with anremarkable gaiShe could walk or

her heels and toes and perfaiendem walking. She coutitouch independently and h4

PN

had

er
e

Vait
[

1

d

normal reflexes (except for absent right araérleft Achilles’ reflexes). Wait had norm

extremity ranges of motion. She had negastraight leg raising tests, normal extremijty

strength, and intact sensatiordept for decreased sensatiotht®right calf and foot). Wai

also had only “minimal” tenderness across her lumbar paraspinahsegn her right sidg.

(Tr. 385-87.) As previously summarizeldy. McPhee assessed that Wait could lift
pounds occasionally aridd pounds frequsly, and stand/walk and sit for an “estimatg

four to five hours each in agight-hour workday. (Tr. 3891.) Thus, the ALJ properl

considered and rejected the mipns of Drs. Dog, Grove and Allred in light of the

substantial medical evidence supporting the ALJ's RFC assessment.
2. Dr. Trost
Wait also argues that the ALJ erred bilirig to discuss the opinion of her fir
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treating physician, Dr. Evan Trost. (Dd@g.at 18-19.) Citing SSB6-8p, Wait argues thg
the ALJ was required to expiahis disposition regarding tlopinions stated by Dr. Tros
(d.)

It was error for the ALJ ndb discuss the letter Dr. @st wrote to the Commission
on behalf of Wait. (Tr. 275-77.) However, feurt must consider whether such error v
harmful legal error._Se8hinseki v. Sander$56 U.S. 396, 409 (2009) (“the burden

showing that an error isarmful normally falls upon the party attacking the agen
determination”) (further citéon omitted);_Molina v. Astrue674 F.3d 1104, 1115-16 (9

Cir. 2012) (“[A]Jn ALJ’'s error is harmless wne it is inconsequéial to the ultimate
nondisability determination” andarts must consider “the recbas a whole to determir

whether the error alters the oatne of the case.”) (further citation omitted). The Court fi

that it was harmless error fore ALJ not to discuss Dr. @st’'s treatment of Wait becausg

Dr. Trost specifically requested thaetiCommissioner obtain an independent unbig
assessment of Wait's condition due to his eloslationship with ls patients, especiall
Wait, whom he saw frequently. (Tr. 275-77Burther, the context of Dr. Trost's ow

treatment record with Wait esdsshes that she was not disadblat the time he wrote th

letter. For instance, six months after stating that Wait was disaitkdnable to work, D

Trost reported that Wait was complainingkofee pain from exercising due to climbit
Pinnacle Peak “quite frequently.(Tr. 523.) Thus, in considering the record as a wh
the ALJ’s failure to discuss Dr. Trost’'s repards not an error that altered the outcomé
the case.

C. Subjective Pain Testimony

The ALJ must engage in a two-step analismsvaluate the credibility of a claimant

subjective testimony. “First, hALJ must determine whethtite claimant has presents

*The Court takes judicial notice that PisteaPeak is a granite summit located
Scottsdale, Arizona, rising & elevation of 3,171 feet.
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objective medical evidence of an underlyimgpairment ‘which could reasonably [
expected to produce the painother symptoms alleged.” Lingenfelter v. Astra64 F.3d

1028, 1036 (9th Cir. 2007¢¢oting_Bunnell v. Sullivan©947 F.2d 341, 344 (9th Cir. 199

(en banc)). If the claimant meets this first tasd there is no evidence of malingering, tf
the ALJ “can reject the claimant’s testimoalyout the seerity of her symptoms only b
offering specific, clearrad convincing reasons for ¢ so.”_ Smolen v. Chate80 F.3d

1273, 1282 (9th Cir. 1996); see alSarmickle v. Comm. of Soc. Sec. Admib33 F.3d

e

en

~

1155, 1160 (9th Cir. 2008) (stating that anJAfnay discount the claimant’s subjective

statements with clear and convincing reasupgported by substantial evidence). An A

may consider at least tHellowing factors when weighing the claimant’s credibilit

claimant’s reputation for trbfulness, inconsistencies asthin claimant’s testimony of

between her testimony and hemduct, claimant’s daily actities, her work record, an
testimony from physicians and third parties concey the nature, severitgnd effect of the
symptoms of which claimant complains. Jé®mas v. Barnhgr278 F.3d 947, 958-59 (9t
Cir. 2002) (citing Light v. Soc. Sec. Admjri19 F.3d 789,792 (9th Cir. 1997)).

Here, the ALJ found that the medicallyteleninable impairments could reasona
be expected to cause tHkeged symptoms. (Tr. 18.) Mever, the ALJ found that Walit’
statements concerning the intensity, persigeacd limiting effects of her symptoms we
not credible to the extent they werecamsistent with the ALJ's RFC assessmq
Specifically, the ALJ found as follows:

The credibility of the claimant’s allegations regarding the severity of her

symptoms and limitations is diminisheédcause those al egatlons are greater

than expected in light of the objee evidence of mord. The medical
evidence indicates the claimant receik@atine conservative treatment for her
impairments. The positive objective clinl@nd diagnostidindings since the
alleged onset date detall®elow do not support morestrictive functional
limitations than those assessed herein.

(Tr. 18.)
Wait argues that the ALJ erred because tdadt have sufficient reasons to disco

her subjective pain testimony. (Doc. 17 at 21-26.)
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Given the ALJ’s detailed discussion of théd®nce as summarily recounted here,

Court concludes that the ALJ provided specific, clear and convincing reasons for disc

the extent of Wait's subjecivpain testimony. The ALdited the opinions of multiple

physicians in support ¢fie physical limitations assessed. (Tr. 18-20; Dr. Broky, Tr. 37§

Dr. McPhee, Tr. 385-87); Bray €omm'r of Soc. Sec. Admin554 F.3d 1219, 1227 (9th

Cir. 2009) (upholdig adverse credibility finding wher®_J pointed out that claimant’
statements at the hearing did not compditt e objective medicalvidence in her medicea

record).

The ALJ also found that Wait’s activities ddily living undermired her subjective

complaints of totally debilitatig symptoms. (Tr. 18, 20.) Bing the relevant period, Wa
regularly traveled to Chicago. (Tr. 3333-34, 447-49, 509, 530l) November 2008, sh
reported performing yard work. (Tr. 241-4h)April 2009, Wait repded exercising threq
to four times per week, inclualy “30 minutes of cardio[vastar] and 30 minutes of weigh
training.” (Tr. 335-36.) In July 2009, Wait's hustibstated that she created “yard art”
painted small statues. (Tr. 177-84). Wait furtiheicated that she took care of her flow¢
and cats and painted. (B43-46.) In January 2010, Wadported climbing Pinnacle Pez:

the

puntir

174

-80;

U]

L

“quite frequently,” was “pushing herself widxercise,” and “jogging a bit.” (Tr. 523.) |
March 2010, she reported feeding her catsietones cleaning the litter box, and painti
“little things” for four to five hours per dayn a periodic basis. (Tr. 392-96.) The followi
month, Wait reported she hadtreased her exercise” and was “doing more yard wq
(Tr. 508.)

In this case, adverse credibility fimgis are established when a claimaj

self-reported activities underminkdr credibility and suggest a “greater functional capagity

than alleged._SeRerry v. Astrue 622 F.3d 1228, 1234 (9th Cir. 2010).

The ALJ further found that Wait’'s subjectigemplaints were inconsistent with h

n
ng

g
rk.”

Iit's

M 7

er

reports that her symptoms were improved witldio&tions or other treatment. (Tr. 19.) The

record establishes that inly2008, following her surgery, Wait reported to Dr. Trost t
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she was“doing well” overall. (Tr. 326.) Thdlfawing month, her surgeon, Dr. Dickma

noted that she had “relief of her lumbar radiar pain symptoms.{(Tr. 244.) In April 2009,

Dr. Trost noted that Wait's canic back pain was improving. (Tr. 335-36.) The following

month, Dr. Trost noted that she said shegiedat. (Tr. 319.) In October 2009, Wait advig
Dr. Trost that her “pain [wdsinder good control.” (Tr. 530l January 2010, she reporty
that she felt her “overall conration for pain management [was] working.” (Tr. 523.) T

following April, Wait told Dr. Trost that sheas “doing well,” “toleating her medications
and “fe[lt] very comfortable where she [wasgjrrently.” (Tr. 508.) Based on this reco
the ALJ correctly found irmnsistency in Wait's subjective pain testimony. Bémre v.

Comm. of Soc. Sec. Admim39 F.3d 1001, 1006 (9th Cir. 20qg)]mpairments that car

be controlled effectively witimediation are not disabling”)l'hus, the Court finds that th
ALJ provided specific, cleand convincing reasons forsdounting Wait's subjective pai
testimony to the extent that it conflicted with his RFC assessment.

D. Mental Impairment Evidence

Finally, Wait argues that the ALJ erred gt finding that she had a severe mej
impairment, due to her depression-relateddssyDoc. 17 at 26-27 \Vait argues that th
severity of her mental impairment was supported by the consultative examination und
by Dr. Niraja Patel, a psychiatrist. (jd.

An impairment is “severeif it “significantly limits your physical or mental ability
to do basic work activities.” 20 C.F.R. § 404.1520(c).

Here, the ALJ considered Wait's mentalpairments, “depression, anxiety, a
memory issues,” but found these impairmédid not cause more than minimal limitatig
in the claimant’'s ability to perform basimental work activitis and were therefor

nonsevere.” (Tr. 15.) The AlLreviewed mental impairme consultative examination

undertaken by Dr. Patel (Tr. 343-48) and Psjagist Eliott Salk (Tr. 392-96), and thre

additional file reviews by Bshologist Stacy Koutrakos (T349-62), Dr. Jonathan Zeus
a state agency psychiatrist (Tr. 399-412)d &r. James Derbimalso a state agena
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psychiatrist (Tr. 422-24). Overall, these tbwes found that Wait's mental limitations we
not severe, but rather mild. (Tr. 15-16Based on the foregoing, the Court finds t
substantial evidence suppotte ALJ's findings that Waitlid not suffer from a sever
mental impairment.
Specifically with regard to Dr. B, although Dr. Patel did assess a GaAgore of
49, an indication of serious symptoms, during his examination of Wait, the ALJ thoro
explained why he gave thsiibjective score little weight.
This GAF score is inconsistent withe treatment notes from that same time
period. The claimant had relativetyormal activities of daily living, had
received only conservative treatmemigidad no psychiatrihospitalizations.
Moreover, this GAF score is inconsistenth Dr. Patel's own findings, which
indicated there were essentially no issmesifested. [] For these reasons, the
undersigned gives little weighd the GAF score docuwented in the treatment
records.
(Tr. 16.) The Court finds that substantialdizal evidence supports the ALJ determinat

regarding the weight he gave to Dr. PateBAF score. The AL s responsible fo

determining credibility, resolmg conflicts in medical timony, and for resolving

ambiguities._Se8enton 331 F.3d at 1040.
CONCLUSION
After a thorough review of the record, theutt finds that the ALJ applied the correg
legal standards in his evaluation. The Ad_decision demonstrates that he caref
considered Wait's applicaticand the supporting evidence.elALJ identified substantia
evidence supporting each of his findings.

Accordingly,
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IT IS HEREBY ORDERED that the Commissioner’s decision denying Walit's

*Global assessment of functioning (“GAF”)dsating system asl by the Americar|
Psychiatric Association “for reporting thénician’s judgment othe individual’'s overall
level of functioning.” A score of 41 - 50 peesents serious symptoms (e.g., suic
ideation, severe obsessional rituals, frequentlgtiog) or any serious impairmentin socig
occupational, or school functioning (g.go friends, unable to keep a job).
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application for disability insurance benefitsABFIRMED .
IT IS FURTHER ORDERED that the Clerk enter judgent in favor of Defendan
and terminate this action.

DATED this 30" day of April, 2013.

i Stephen M. McNamee
Senior United States District Judge
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