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WO
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Anthony D. Anderson, et al., No. CV-12-813-PHX-SMM
Plaintiffs,
V. MEMORANDUM OF DECISION

AND ORDER
John D. Chandler, et al.,

Defendants.

Pending before the Court is the Motion to Dismiss Counts 1, 3, 4, 5, 6, anc
Failure to State a Claim pursuant to FedCR. P. 12(b)(6) filedy Defendants John D. ar
Jane Doe Chandler (“Defendants Charfllend Defendants ffery and Jane Dot
MacDonald (“Defendants MacDonald”). (Doc..B®laintiffs have responded, Defenda

have replied, and the matter is fully briefd@oc. 50; Doc. 54.) Ao before the Court i

the Motion to Strike pursuant to Fed. R. Giv.12(b)(d) and Motion for Rule 56(d) Relief

filed by Plaintiffs Anthony Dand Gay-Dee Anderson (“Plaifi§”). (Doc. 50.) Defendant
have responded, Plaintiffs haneplied, and the matter is fulbriefed. (Doc. 54; Doc. 55,
For the following reasons, the Cowill grant in part and deny ipart the Motion to Dismis{
Counts 1, 3,4, 5, 6, and 7. The Couitt deny the Motion to Strike and Motion for Ru
56(d) Relief.
BACKGROUND
|. Factual Background

In 2007, Plaintiffs sold their Allstate Insurance Business (“Business”) to Leoi

Doc. 56
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Xavier (“Xavier”). (Doc. 39 at 1.) Xavier paid deposit of $30,000 and the remaini
$233,500 of the sale price was last an unsecured personal daled to Plaintiffs. (Doc

39-1, Ex. 1.) In 2009, Xavier transfedrehe Business to Defendants Chandler

Defendants MacDonald. (Doc. 39 at 2.)f@&wlants Chandlena Defendants MacDonald

purchased the Business for $120,000, substantés/than Xavier fthpaid. (Doc. 39-1
Ex. 3.) In 2011, Xavier declared bankruptcy #reldebt to Plaintiffs was discharged duri
bankruptcy proceedings. (Doc. 39Ex. 4.) Plaintiffs conted that these transactions we
designed fraudulently to allow Allstate Insurarf@@ompany (“Defendant Allstate”) to avo

making a termination payment®aintiffs, to enable Defelants Chandler and Defendat
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MacDonald to purchase the 8lness below market value, and to excuse Xavier from

making payments to Plaintiffs. (Doc. 1 at 119, 11, 19-30.)

I1. Procedural Background

On April 18, 2012, Plaintiffs brought i suit against Defendants Chandl
Defendants MacDonald, and Defendant Allstatkeging: (1) breach of contract; (3
interference with contract; (3) fud; (4) fraudulent concealment; (SRE&. REV. STAT. § 44-
1105 fraudulent transfer; (6) damages arising@batts committed pursuant to an agreen]
to cause harm; and (7) punitive or exemplary damages. (Doc. 1.)

On April 16, 2013, Defendds Chandler and Defenats MacDonald brought thi
Motion to Dismiss Counts 1, 3, 4,5, 6, ahdursuant to Fed. R. Civ. P. 12(b)(6). (D¢
39.) Intheir Reply, Defendants Chandiad Defendants MacDonald withdrew the port
of their Motion to Dismiss regarding Count One. (Doc. 54 at 3.)

LEGAL STANDARD

A motion asserting dismissal for failure tatgta claim must be made before plead

if a responsive pleading is allowed. Fed@R:. P. 12(b). A motion to dismiss for failuf

to state a claim for relief madaeaf an answer is filed should breated as a Fed. R. Civ.

12(c) motion for judgment on th@eadings._Aldabe v. Aldabé16 F.2d 1089, 1093 (9th

Cir. 1980).

Rule 12(c) of the Federal Rules of Civil Procedure provides that “[a]fter the pleg
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are closed — but early enough not to delay trial — any party may move for judgment
pleadings.” Fed. R. Civ. P. 12(c). “Judgmenthe pleadings is proper when, taking all
allegations in the pleadings as true, thevimg party is entitled to judgment as a matte
law.” Honey v. Distelrath195 F.3d 531, 532-33 (9th Cir. 1999udgment on the pleading

Is only appropriate when thmoving party establishes no tesal fact remains to b

resolved. _Doleman v. MieMut. Life Ins. Co, 727 F.2d 1480, 1482 (9th Cir. 1984).

Dismissal on the pleadings is inappropriated facts as pled would entitle the non-mov

party to a remedy. Sééerchants Home Delivery Serv., Inc. v. Hall & C80 F.3d 1486
1488 (9th Cir. 1995). “The couwrainnot consider evidence oualsithe pleadings unless tl
court treats the motion for judgment on fileadings as a motion for summary judgm
under Fed. R. Civ. P. 56.” Phillips & Assates, P.C. v. Navigators Ins. Cé64 F. Supp
2d 1174, 1175 (D. Ariz. 2011).

Federal courts generally hesitate to gifadgments on the pleadings, because “h:
or imprudent use of this summary procetllny the courts violates policy in favor
ensuring to each litigant a full and fair hearinglmmerits of his claim or defense.” Char
A. Wright & Arthur R. Miller, Federal Practice and Procedutavil 2d § 1368 (1990).

DISCUSSION
On May 22, 2012, Ciendants Chandler and Defemtia MacDonald filed thei

Answer to Plaintiffs’ Complaint. (Doc. 1I2Because Defendants Chandler and Defend

MacDonald completed responsive pleading, thie Re Civ. P. 12(J{6) motion is untimely]

and the Court will consider tmeotion as a Fed. R. Civ. P2(c) motion for judgment on the

pleadings. The Court will not consider madésioutside of the pleadings, therefore {
motion will not be converted to one for sunmngudgment. Consequently, Plaintiff
Motion to Strike and Motion for Rul&6(d) relief are denied. (Doc. 50.)

|. Count Three- Fraud

To establish common law fraud, a plaintiflist show that: (1) the defendant ma
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a representation to the plaintiff; (2) the representation was false; (3) the representation w

material; (4) the defendant knew the repredantavas false; (5) the defendant intended {

-3-

hat




© 00 N O o B~ W N P

N NN NN NN NDNR R R PR B B B R R
0o N o o M W DN P O O 0o N o oA wWwWDN O

the plaintiff would act upon the represdidn; (6) the plaitff did not know the
representation was false; (7) the plaintiff rélen the truth of the peesentation; (8) thg
plaintiff's reliance was reasonable and justfiender the circumstances; and (9) as are
the plaintiff was damaged. Bals v. Beauty Built Homes, Incl32 Ariz. 498, 647 P.2d 62
(1982).

Plaintiffs allege thaDefendant Allstate told thethat they would be kept update
about the possible sale of the Businessoc(d  23.) Nowher@ their complaint do
Plaintiffs allege that Defendants ChandieiDefendants MacDonald made any staten
to them regarding the salef the Business. Moreover, Plaintiffs fail to state w

particularity, pursuant to Fed. R. Civ. PbB( how Plaintiffs relied on the representatig

why their reliance waseasonable, and how it caused their damaggscause Plaintiffs

have not even attempted to ddish a case of fraud as teede Defendants, this claim my
fail and the Court will enter judgment inviar of Defendants Cimaller and Defendant
MacDonald on Count Three.

I1. Count Four- Fraudulent Concealment

When a defendant has a legakquitable obligation to veal material information

the failure to do so is equivalent to a ra@resentation and may therefore supporta c

of actionable fraud. Haisch Allstate Ins. Cq.197 Ariz. 606, 6105 P.3d 940, 944 (App.

2000).

Even if Defendants Chandland Defendants MacDonatiid have an obligation t
reveal information regarding tisale of the Business to PIl&ifs, therefore establishing th
first element of fraud, there still remains an essficausation. Pldiiffs were not damage

as a result of their reliance any alleged omitted misrepresatin, they were damaged
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The Court will deny Plaintiffs’ request for leave to amend their Complaint. (Dog. 50

at 4.) Plaintiffs make no indication of haavproposed amendment would cure the le
deficiencies of Claim Three. Furthermorethreir Complaint, Plaintis specifically identify
the party that made the ajled representation, therefary amendment would be futil
Foman v. Davis371 U.S. 178, 82 (1962).
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the sale of the Business and dmecharge of the debt owedtteem by the original purchaser.

Thus, the Court will enter judgment inviad Defendants Chanell and Defendant
MacDonald on Count Four.

I11. Count Five- ARIZ. REV. STAT. 844-1105 Fraudulent Transfer

The Uniform Fraudulent Transfer Act (“UFTAallows a creditotto bring a claim
of fraudulent conveyance when a debtor trasséer asset fdess than fair value and th
debtor is insolvent.ARiz. REV. STAT. 8844-1003 to 44-1004. Disarge of a debt ir
bankruptcy destroys a creditor’s status ashsand if a party is no longer a creditor it g
not bring claim against a transéerunder the UFTA._Clark v. Rossoii84 Ariz. 490, 657
P.2d 903 (App. 1982).

In the Motion to Dismiss Counts 3, 4, 5a&d 7, it was well edtéished that Xavier’s

debt to Plaintiffs was discharged in 2011. (D&8fzat 2.) However, this fact was not alleg
as part of Plaintiffs’ Complatn (Doc. 1.) Because the Court will not consider mate
outside of the pleadings and mtegte allegations in Plaintiff€omplaint as true, the Cou
would have to enter judgmefudr Plaintiffs on Count Five. Judgment on the pleading
inappropriate when the facts as pled waertitle the non-moving partp prevail. Thus,
the Court will decline to entgudgment in favor of Defendés Chandler and Defendan
MacDonald on Count Five. This matter it lmore appropriately to one for summa
judgment.

V. Count Six- Conspiracy

“For a civil conspiracy taccur two or morgersons must agree to accomplish
unlawful purpose or to accomplish a lawulrpose by unlawful meansausing damages
Baker v. Stewart Title &rust of Phoenix, In¢197 Ariz. 535, 542, 5 P.3d 249, 256 ( A
2000) (quoting Rowling Wnion Hills Country Club157 Ariz. 301, 306/57 P.2d 105, 11

(1988)). A civil conspiracy requires an undemtytort which the alleged conspirators agré

to commit._Id.at 545, 5 P.3d at 259.
As discussed above, Defendants CharatierDefendants MacDonald are not lia

for fraud, but may be liable féraudulent transfer. Even so, Defendant Allstate has ng
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motioned the Court to decidgon this matter as to itself gtefore an underlying tort mg

exist. If the Court takes the allegations in Riifiis’ complaint as truethe Court would havs

to deny Defendants’ motion. For this readbe, Court will declingo enter judgment fof

Defendants Chandler and Defendants MacDonald on Count Six.

V. Count Seven-Punitive Damages

Punitive damages are “only to be awardetiénmost egregious of cases, where th
is reprehensible conduct combahwith an evil mind over arebove that required for th
commission of a tort.” Linthicum v. Nationwide Life Ins. Co., ¥&56r. 326, 331, 723 P.2(
675, 690 (1976).

Punitive damages are not a cause of actiotrather a demand for relief. The Co

Yy
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Lt

finds dismissal of this demand for relief to fo@mature because it is yet to be determined

whether, if liable, Defendants acted wih evil mind. The Court will deny Defendan
Chandler’'s and Defendants MacDonald’stMo to Dismiss as to Count Seven.
CONCLUSION

Accordingly, for the foregoing reasons,

IT ISHEREBY ORDERED grantingin part and denyingin part John and Jan
Doe Chandler’s and Jeffery and Jane Doe Mad’s Motion to Dismiss Counts 3, 4,
6, and 7 for Failure to Sta#eClaim considered as a motion for judgment on the plead
(Doc. 39.)

IT ISFURTHER ORDERED entering judgment in favor of John and Jane D
Chandler and Jeffery andniaDoe MacDonald on Count fiée- Fraud and Count Fou
Fraudulent Concealment.

IT ISFURTHER ORDERED denying John and Jane Doe @fdler’'s and Jeffery
and Jane Doe MacDonald’s Motion to Disnasgo Count Five- Fraudulent Transfer, Co
Six- Conspiracy, and Cou8even- Punitive Damages.

IT ISFURTHER ORDERED denying Plaintiffs’ Motion to Strike. (Doc. 50.)

I

I

ts

1%

S,

ings.

oe

=
1

LNt




© 00 N O o B~ W N P

N NN NN NN NDNR R R PR B B B R R
0o N o o M W DN P O O 0o N o oA wWwWDN O

IT ISFURTHER ORDERED denying Plaintiff's Motion for Rule 56(d) Relief a
moot. (Doc. 50.)
DATED this 24th day of July, 2013.

T howmiln

AT Stephen M. McNamee
Senior United States District Judge
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