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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Julie Chavez, No. CV-12-01124-PHX-DGC
Plaintiff, ORDER
V.

Carolyn W. Colvin, Acting Commissioner
of the Social Security Administration,

Defendants.

Plaintiff Julie Chavez seeks review underd3.C. 8§ 405(g) of the final decisior
of the Commissioner of Social Securiffthe Commissioner”), which denied he
supplemental security income under secti@i4(a)(3)(A) of the Soal Security Act.
The Court will vacate the Commissioner'sier and remand for further proceedings.

l. Background.

Plaintiff was born in July 1974. She tiied at her hearing that she has a ninth

grade education and worked in the pasadast food and cafeteria worker. The AL
found that Plaintiff suffer@ from the following severe impairments: nonobstructi
hypertrophic cardiomyopathy arahxiety. A.R. 17. The Al also found that Plaintiff
suffered from the following non-severe impaimie obesity, status post anal fistuloton

with placement of setons, anddgaches. A.R. 17. The ALJ found the impairments h;

! The request for oral argument is denieecause the issues have been fu
briefed and oral argument witiot aid the Court’'s decisionSeeFed. R. Civ. P. 78(b);
Partridge v. Reich141 F.3d 920, 926 (9th Cir. 1998).
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significantly limited Plaintiff's ability to pdorm basic work actises for a period of
twelve consecutive months or more. A.R. 17.

On September 18, 2009, Plaintiff applidor supplemental security income
alleging disability beginnig April 24, 2009. The claim was denied initially on
September 29, 2009, and up@econsideration on Mal3, 2010. Plaintiff filed a written
request for hearing on June, ZD10. On April 14, 2011, shappeared with her attorne
and testified at a hearing before the AlAlvocational expert also testified.

On April 20, 2011, the ALJsued a decision that Plafhwas not disabled within

the meaning of the Social Security Act. eTAppeals Council denied Plaintiff's reques$

for review of the hearing decision, magithe ALJ's decision the Commissioner’s fing
decision.
Il. Legal Standard.

The district court reviews only those issuraised by the party challenging th
ALJ’s decision. See Lewis v. ApfeR36 F.3d 503, 517 n.13t(BCir. 2001). The court
may set aside the Commissioner’s disability deteation only if the determination is
not supported by substantial evideror is based on legal errc@rn v. Astrue495 F.3d
625, 630 (9th Cir. 2007). uBstantial evidence is mothan a scintilla, less than 4
preponderance, and relevant evidence th@aaonable person migatcept as adequats
to support a conclusion considey the record as a wholdd. In determining whether
substantial evidence supportgl@cision, the court must consider the record as a wh
and may not affirm simply by isolating apiscific quantum of supporting evidencdd.
As a general rule, “[wlherghe evidence is susceptibte more than one rationa
interpretation, one of whiclupports the ALJ’s decision,dhALJ’s conclusion must be
upheld.” Thomas v. Barnhar278 F.3d 947, 954 (9th CR002) (citations omitted).
lll.  Five Step Sequential Evaluation.

To determine whether a claimant is digabfor purposes of the Social Securit
Act, the ALJ follows a five-step process. @0F.R. 8§ 404.1520(a). The claimant bea
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the burden of proof on the first four stefmt at step five the burden shifts to th
Commissioner.Tackett v. Apfell80 F.3d 1094, 109®th Cir. 1999).

At the first step, the ALJ determineshether the claimant is engaging i

substantial gainful activity.20 C.F.R. 8 404.1520(a)(4)(i)If so, the claimant is not
disabled and the inquiry endil. At step two, the ALJ detmines whether the claiman
has a “severe” medically deteirmable physical or mentampairment. 8 404.1520(a
(4)(@i). If not, the claimant is nadisabled and the inquiry end$d. At step three, the
ALJ considers whether the claimant’'s impagnt or combination of impairments mee
or medically equals an impairment listed Appendix 1 to Subpatf® of 20 C.F.R. Pt.
404. 8 404.1520(a)(4)(iii). If sahe claimant is automatibafound to be disabledld.
If not, the ALJ proceeds to step four. step four, the ALJ assesses the claiman
residual functional capacity and determingiether the claimant is still capable ¢
performing past relevant work. 8§ 404.1520(g)@. If so, the claimant is not disablec
and the inquiry endsld. If not, the ALJ proceeds to the fifth and final step, where
determines whether the claimant can perfany other work based on the claimant
residual functional capacity, ageducation, andork experience.§ 404.1520(a)(4)(v).
If so, the claimant is not disabletd. If not, the claimant is disabledd.

At step one, the ALJ found dh Plaintiff meets the insured status requirements
the Social Security Act and that she haserajaged in substantial gainful activity sing
September 18, 2009. At step two, tBé&J found that Plaitiff has the severe
impairments of nonobstructive hypertrophicdiamyopathy and anxiety. At step threg
the ALJ determined that Ptdiff does not have an impaent or combination of
impairments that meets or medically equals impairment listed in Appendix 1 tc
Subpart P of 20 C.F.R. Pt. 404.

At step four, the ALJ found that Plaintiff:

has the residual functional Gapty to perform sedentary
work as defined ir20 CFR 416.967(a) eerpt that claimant
can only occasionally climb, balance, stoop, kneel, crouch,
and crawl; must avoid conceated exposure to cold, heat,
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fumes, odors, dusts, gases, chemicals, machinery, and
unprotected heights; and limitéal simple, unskilled work.

The ALJ further found that Plaintiff is unabie perform any of her past relevant worl}

L)

At step five, the ALJ concluded that, catexing Plaintiff's age, education, work

experience, and residual functional capacity, there are jobs that exist in significar

numbers in the national economyatiiPlaintiff could perform.
IV. Analysis.

Plaintiff argues the ALJ’'s decision wefective for two easons: (1) the ALJ
improperly evaluated Plaintiff's credibilitgnd discounted her subjective testimony; and
(2) the ALJ erroneously weighed medical smuevidence. The Court will address eagh
argument below.

A. The ALJ Did Not Err in Evalua ting Plaintiff's Credibility.
In evaluating the credibilitpf a claimant’s testimony garding subjective pain o

other symptoms, the ALJ isqgeired to engage in a two-step analysis: (1) determine

whether the claimant presented objective radevidence of an ipairment that could

reasonably be expected to produce some degree of the pain or other symptoms alleg

and, if there is no evidence of malingering, (2) reject the claimant’s testimony about th

severity of the symptoms only by giving sgieg clear, and convincing reasons for the
rejection. Vasquez v. Astry®&72 F.3d 586, 591 (9th Cir. 2009).

First, the ALJ found that Plaintiffs medically determinable impairments could
reasonably be expected taisa the alleged symptoms. RA.21. Second, the ALJ found
Plaintiff's statements regarding the intensipersistence, and limiting effects of the
symptoms not credible to ¢hextent they are inconsistewith the ALJ's residual
functional capacity assessment. A.R. 2lh other words, theALJ found Plaintiff's
statements not credible toettextent she claims she usable to perform in a limited
sedentary work environment.

Plaintiff testified at the hearing thatesihas worked part-time at Glendale High

School as a cafeteria workerrfiour years. A.R. 347, 35 She stated that due tp
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lightheadedness and other symptoms associaittd her heart condition, she takes @
many as six 15-minute breaks during her fand a half hour shift. A.R. 355. Sh
testified that she is exhaudtey her job and takes a two hauap after work each day
A.R. 355. Plaintiff also testified that sigave birth to her soan June 10, 2009 after &
pregnancy that had been complicated by hertlveadition. A.R. 352.She testified that
she lapsed into congestive heart failure foa@ys after giving bit. A.R. 353-54.
Plaintiff testified that she experiences the following symptomsoimmnection with her
heart condition: palpitations, lightheadednedamminess, shakiness, and shortness
breath. A.R. 354-56. She also statedt tbhe quit smoking about a year before t
hearing. A.R. 350. As tber anxiety, Plaintiff testified that she was just beginni
treatment for anxiety, but that she had maeived any kind of couabng for her anxiety
to date. A.R. 361-62. Plaintiff also tiéied that she had no limitation in her hand
A.R. 373.

The ALJ gave specific, clear, and nsincing reasons for discrediting thig
testimony. First, the ALJ noted that altighuPlaintiff testified that she suffers fron
disabling anxiety, “thee is no record of treatment ftris impairment beyond consisten
prescriptions for Xanax.” A.R21. Plaintiff does not dispaitthis finding or otherwise
claim that there is evidence tine record that €hreceived treatment for anxiety.

Second, the ALJ found that “the treatmeatord does not support [Plaintiff's]
contention that her [cardiac] pairment is disabling.” A.R21. This conclusion was
supported by substantial eviden Plaintiffs symptomsmproved significantly over
time and especially in 2010 (A.R. 312-1322, 333); Plaintiff repeatedly denieq
symptoms such as rapid heart rate, lighteedadss, palpitations, or syncope that col
make her cardiac impairment disabling (A.R52248, 255, 258,62, 286, 335, 336);
when Plaintiff reported disabling symptonmsconnection with hecardiac impairment,
the symptoms have been short lived (A.R. 232, 286, 335); treating physicians
reported that Plaintiff is doing well and“dinically stable,” (A.R. 322, 333).
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Third, although Plaintiff alleged that d@aches, lightheadedness, and shortnes
breath prevented her from working in a catifve work environment, the ALJ found
that Plaintiff had a “commendable work histotiring the period that she claimed to k
disabled and unable to work. A.R. 22.aiRtiff argues that this reason for discountir]
her subjective testimony is not logical besa she receives significant accommodatig
at the high school which are noonsistent with competitive gsftoyment. Doc. 32 at 7.
Although Plaintiff was accommottd at her part-time employment as a cafeteria work
the Court finds that the ALJ>asonably determined that Piff's ability to work part-
time for four years cast doubt on her claitimat she was unable work in a competitive
work environment.See20 C.F.R. 8§ 416.971 (“Even if ¢hwork you have done was ng
substantial gainful activity, it may show thgbu are able to do more work than yag
actually did.”).

Fourth, the ALJ found that Plaintiff's dailgctivities were not consistent with th
limitations she alleged. Because Plaintiffsnagble to care for herself and her famil

grocery shop, and handle her family’s fucas, the ALJ reasonably concluded th

Plaintiff's testimony alleging inability tdunction in a work environment was nat

credible. A.R. 22.

The Court concludes that the ALJ prded clear and convincing reasons f
discounting Plaintiff's tetimony. This conclusn was not legal error.

B. Weighing of Medical Source Evidence.

1. Legal Standard.
The Ninth Circuit distinguishes between the opinions of treating physici

examining physicians, and n@xamining physiciansSee Lester v. Chate81 F.3d 821,
830 (9th Cir. 1995). Gendhg an ALJ should give gratest weight to a treating
physician’s opinion and more weight to tbpinion of an examinm physician than to
one of a non-examining physiciaikee Andrews v. Shalala3 F.3d 1035, 1040-41 (9th
Cir. 1995);see als®0 C.F.R. § 404.1527(c)(2)-(6) (listifgctors to be considered whe

evaluating opinion evidence, including lenghfi examining or tating relationship,
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frequency of examination, oeistency with the record, and support from objective

evidence). If it is not contradicted by anet doctor’s opinion, thepinion of a treating
or examining physician can be rejectady for “clear and convincing” reasons.ester
81 F.3d at 830 (citingembrey v. Bowen849 F.2d 418, 42%Z9th Cir. 1988)). A
contradicted opinion of a treating or examg physician “can oml be rejected for
specific and legitimate reasons that are sup@drtesubstantial evidee in the record.”
Lester 81 F.3d at 830-31 (citingndrews 53 F.3d at 1043).

An ALJ can meet the “specific and lemate reasons” standh “by setting out a
detailed and thorough summary of the facts and conflicting clinical evidence, statir]
interpretation thereof, and making findingsCotton v. Bowen799 F.2d 1403, 1408 (9th
Cir. 1986). But “[tlhe ALJ msat do more thanfter [her] conclusions. [She] must sg
forth [her] own interpretationgand explain why they, ragh than the doctors’, are
correct.” Embrey 849 F.2d at 421-22.

The Commissioner is responsible for detming whether a claimant meets th
statutory definition of disality and does not g significance to a statement by
medical source that the claimant is “diesli or “unable to work.” 20 C.F.R.
§416.927(d).

2. Panagiotis Panotopoulos, M.D.

Plaintiff argues that the ALJ committechld error by improperly discounting the

opinion of one of her treatingardiologists, Dr. Panatopouldd,D. Doc. 28 at 17. On
August 25, 2009, Dr. Panotopoulos reted “impressions and recommendations”

which he opined that, based on Plaintiff's pegercise tolerance, she would be unable
work. A.R. 236. The ALJ accorded Dr.rfeédopoulos’ opinion littleveight. A.R. 22.

Dr. Panotopoulos’ medical opinion was aawlicted by the dpion of Dr. Erika
Wavak, M.D., a non-examininghysician who opined Pldiff had greater abilities than
those identified in Dr. Pamgpoulos’ opinion. A.R. 22. The ALJ therefore coulg
discount Dr. Panatopoulos’s opinion for specific andtilegte reasons supported b
substantial evidende the record.Lester 81 F.3d at 830-31.
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Plaintiff argues that the ALJ committdegal error by relying primarily on the
medical opinion of non-treatinghysician, Dr. Wavak, who dinot testify at Plaintiff's

hearing and who had not reviewed all of theshtecent medical records. Doc. 28 at 24;

~—+

Doc. 32 at 5. Although Plaiiff is correct that ALJs nmat generally accord greates
weight to the medical opinioof a treating physician and mustcord reduced weight tc

non-treating and non-examining physiciarte contradicted opinions of treatin

[\

physicians can be disanted for specific and legitimateasons supported by substantial
evidence.

The ALJ noted that Dr. Panotopoulagpinion “did not include a function-by-
function analysis of [Plaintiff's] physical capity but rather justhe conclusion that
[Plaintiff] should notwork.” A.R. 22. The ALJ xplained that tB opinion did not
receive controlling weight beuaae it addressed an issusaeved for the Commissioner’s
determination under SSR 96-5@A.R. 22. In addition, th ALJ noted that the opinion
was not time-limited and was incostent with Plaintiff's recentvork history. A.R. 22.

The ALJ's reasons for discounting DPRanatopoulos’ opinion are specifig,
legitimate, and supported bylsstantial evidence. Firsthe ALJ was justified in
discounting Dr. Panatopoulos’ opiniondagise it is conclusory and briekee Bayliss v.
Barnhart 427 F.3d 1211, 1216 (9ir. 2005) (“[W]hen evaluating conflicting medical
opinions, an ALJ need not @pt the opinion of a doctor if that opinion is brief,
conclusory, and inadequately supportedchyical findings.”) (citation omitted). The

opinion does not address whether Plaintiff famction eight hours per day for five day

[72)

a week, nor does it detail any lations on her ability to péorm in a competitive work
environment or discusbe degree and debilitating effectshafr heart condition. Instead,
the opinion merely states: “Based on her pexercise tolerance, | think that she would
be unable to work.” A.R. 236. This constuy assertion is not entitled to deferenSee

SSR 96-5p, 1996 WL 378% (Jul. 2, 1996) (“[Jreating source opions on issues that
are reserved to the Commissioner are narditled to controllingweight or special

significance.”). The Court concludes thae ALJ was warranted in discounting Dr.
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Panatopoulos’ opinionSee Young v. Heckle803 F.2d 963, 968 (9th Cir. 1986) (findin
that an ALJ need naiccept a treating physician’s opiniavhich is “brief and conclusory
in form with little in the way of clinical findings to support [its] conclusion.”).

Second, Plaintiff testified that she hadried for the past four years in a hig
school cafeteria. A.R. 350-51. Plaintiff svable to sustain part-time work during th
same period of time when Dr. Panotopouloaateded that she couldot work at all.
The Court finds, therefore, that the ALJasenably concluded that Dr. Panotopoulg
opinion was contradictely Plaintiff's reports of heown abilities. The Court concludes
that the ALJ’s decision to discount Dr. Paygoulos’ opinion was not legal error.

3. Dr. Rossum, MD.
Plaintiff argues that the ALJ failed tarticulate sufficient reasons for giving

limited weight to the opinion of her othee#ting cardiologist, Dr. Alfred Rossum, M.D.

Doc. 28 at 21. On August 25, 2009r. Rossum joined Dr. Patopoulos’ recorded
“impressions and recommendations” in which tlgyned that Plaiiff would be unable
to work based on her poor exercise toleeané.R. 236. As explained above, the AL
did not err in according this conclusarpinion little weight. A.R. 22.

On July 22, 2010, Dr. Rsum completed a check-the-box form opining th
Plaintiff could occasionally lifand/or carry ten pounds, frequently lift and/or carry t

pounds, stand and/or walk (Wihormal breaks) for less thamo hours in an eight hour

work day, and sit (with normal breaks) for lélsan six hours in an eight hour work day.

A.R. 300. Dr. Rossum opined that Plaintfiuld occasionally clitm, balance, stoop,
kneel, crouch, and crawl; coulztcasionally grasp, finelynanipulate, feel, and reacl

with either hand; and shousyoid exposure to moving maokry, extreme temperatures

chemicals, and dust. A.R. 301-02. Geptember 20, 2010, Dr. Rossum completed

another check-the-box form iming that Plaintiff's cardac impairment would interfere

with her attention and conceation. A.R. 304. The ALpurportedly adopted all of Dr.

Rossum’s assessments except for the manipelagistrictions contained in the July 22

2010 opinion. AR. 23-24. In actuality, the ALJ didot adopt all of the restrictiong
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assessed by Dr. Rossum and failed tecubs a number of Dr. Rossum’s assess
limitations that restricted PHaiiff to less than sedentawork. Specifically, the ALJ's
RFC did not adopt or otherwise discuse ttollowing limitations contained in Dr.
Rossum’s opinion: Plaintiff could stand andiealk (with normal breaks) for less tha
two hours in an eight hour work day; sit (witbrmal breaks) for leghan six hours in an
eight hour work day; and PH#iff's cardiac impairment wodlinterfere with her attention
and concentration.

The ALJ committed legal error by failing smlopt or otherwise address all of D
Rossum’s assessed limitations, and the Caannot conclude that the error wa
harmless. Harmless error priples apply in the Socié@ecurity Act context.Molina v.
Astrue 674 F.3d 1104, 1115 (9th rCi2012). An error is haless if there remains
substantial evidence supporting the ALdfscision and the error does not affect t
ultimate nondisability determinationld. The claimant usually bears the burden
showing that an error is harmfuld. at 1111.

Plaintiff argues that the error is harmhdcause “the assessed limitations [ignor

by the ALJ] were the basis for uncontested exgstimony that no sustained work could

be performed.” Doc. 28 at 24.R. 375. At Plaintiff'shearing, the vaational expert
agreed that “full-time, regular and doming work on a sustaed basis would be
precluded” if Plaintiff's conditio were consistent with DRossum’s opinion in which he

stated that Plaintiff's sympios prevented her from “sittingtanding and walking” eight

hours and caused “preoccupation and [] intarfe thoughts and anxiety.” A.R. 375|

Defendant rejoins that the ALJ’s failure tooperly discuss all of the limitations in Dr
Rossum’s opinion was harmless becauseAh& discussed evidee elsewhere in the
decision that discredited thogortions of Dr. Rossum’s apon that are inconsisten|
with the RFC. See Zettelmier v. Astru@87 F. App’x 729, 73B2 (9th Cir. 2010)

(holding that an ALJ’s failure to consider physician’s opinion in its entirety can be

harmless)see alsdMolina v. Astrue 674 F.3d at 1120 (statingathunder harmless error

analysis, a court may consider whether &) gave reasons supported by substant
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evidence for rejecting undigssed lay witness testimongge generally Stout v. Comm’y,
Soc. Sec. Admin454 F.3d 1050, 105@th Cir. 2006) (listingmany situations where
ALJ’s mistake was nonprejudicial to the clamhar irrelevant to the ultimate disability
conclusion).

It is true that the ALJ addressed a secphysician’s opinior- the opinion of Dr.
Wavak — at lengit. A.R. 22. Dr. Wavak opinedahPlaintiff had capabilities consisterjt
with sedentary work. A.R218-25. The ALJ fond that the medicatvidence in the
record was consistent with Dr. Wavak’s opiniod.R. 22. In support of this conclusion,
the ALJ made multiple relevant findingsoted in the recordPlaintiff's symptoms
improved significantly over time and especiaity2010 (A.R. 312-13322, 333); there is

no record of treatment for Plaintiff's anxyebeyond consistent @scriptions for Xanax

(A.R. 21); Plaintiff repeatedlgenied symptoms such as rapid heart rate, lightheadedness

palpitations, or syncope that could make bardiac impairment disabling (A.R. 245
248, 255, 258, 262286, 335, 336); when Plaintiffeported disabling symptoms in

connection with her cardiac pairment, the symptoms have been short lived (A.R. 232,

286, 335); treating phygans have reported that Plafhis doing well and is “clinically
stable” (A.R. 322, 333); Plaintiff's dailgctivities and “commendable work record” afe
inconsistent with disabilitfA.R. 22). Given this extendediscussion by the ALJ, the
Court concludes that the failure to adsfrethe physical limitations in Dr. Rossum’s
opinion was harmless.

The ALJ did not, however, spifically address the concentration and attention
limitations on which Dr. Rossurapined. A.R. 304. Becaa the ALJ did not address$
them — with respect to Dr. Wavak’s opini@r otherwise — th€ourt cannot conclude
that the failure was harmless. The ALJ cbrdject Dr. Rossum’s opinion on this issye
only for legitimate and specific reasons, whichdienot provide. This was legal error.
V. Remand

Having decided to vacateefendant’s decision, theoQrt has the discretion tg

remand the case for further developmenthaf record or for an award benefitSee
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Reddick v. Chater]57 F.3d 715, 728 (9t@ir. 1998). Where aALJ fails to provide
adequate reasons for rejecting the opinionagbhysician, the Court must credit tha
opinion as a matter of lanLester 81 F.3d at 834. I8molen v. Chatethe Ninth Circuit
held that evidence should be credited and&ion remanded for an immediate award
benefits when the following three factore aatisfied: (1) the ALbas failed to provide
legally sufficient reasons for rejecting eviden (2) there are no outstanding issues t
must be resolved before a determinatiodisébility can be made, and (3) it is clear fro
the record that the ALJ wadilbe required to find the claimant disabled were sU
evidence credited. 80 F.3d72 1292 (9tCir.1996).

Because the ALJ failed tprovide adequate reasofw rejecting Dr. Rossum’s
opinion that Plaintiff's cardiac impairmenwould interfere with her attention ang

concentration, that opinion must be credited as trBee Lester81 F.3d at 834. The

Court finds, however, that crigéithg this portion of Dr. Rossurg’opinion as true does not

mandate a finding of disability. The disalg effect of Plaintiff's attention and

concentration deficits is natear from the vocational expertsstimony. The expert was

asked whether these limitationghen combined witlthe physical limitations included in
Dr. Rossum’s opinion (which the ALJ properly discredited), would prevent Plaintiff fi
working. A.R. 375. Although the expertidges to this compound question, the expé
was not asked whether the attention ancceotration limitations alone would have th:
effect. The appropriate remedy, therefore, is to remand the c#ése £.J for further
development of the record on this issue.

IT IS ORDERED that the final decision of th€ommissioner of Social Security
is VACATED and this case BREMANDED for further proceedings consistent with th
opinion. The Clerk shall enter judgment accordingly and séralinate this case.

Dated this 8th daof May, 2014.

Dawls Gt

David G. Campbell
United States District Judge
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