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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Leroy McGilll, No. CV-12-01149-PHX-JJT
Petitioner,
ORDER
V.

Charles L. Ryaret al.,

Regpondents.

Before the Court is Petitioner's motidar evidentiary devepment. (Doc. 57.)
Petitioner seeks expansion oétrecord, discovery, and ani@entiary hearing on six of
the claims in his habeas petition. (Do80.) Respondents ppse evidentiary
development. (Doc. 75.) The motion ishéed in part, as set forth herein.

l. BACKGROUND

In 2004, a jury convictetPetitioner of first-degree mder and other counts an(
sentenced him to death. Tfe@dlowing summary is taken fro the opinion of the Arizona
Supreme Court affirmig Petitioner's convictionand death sentenc8tate v. McGill
213 Ariz. 147, 150-51, D4P.3d 930, 933-34 (2006).

In July 2002, Petitioner was living iBophia Barnhart’'s house, along with h
girlfriend, Jonna “Angel” Hardesty, and aonquaintance named Justin Johnson.

Jack Yates had an apartment in a duplékin walking disance of Barnhart's

home. Hardesty’'s brother, Jeff Uhl, sometinstgyed in Yates’ apartment. Eddie ar
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Kim Keith, along with their two daughters, alstayed with Yates, as did Charles Per
and his girlfriend, Nova Banta.

On July 12, 2002, PetitioneHardesty, Barnhart, andlinson spent thevening at
Barnhart's house. Aapproximately 3:30 a.m. on Juli3, Petitioner went to Yates
apartment. Uhl and Eddie Keith came out of the apartment to talk with Petiti
Petitioner told Keith to get his wife and arén out of the apartemt because he “was
going to teach [Perez] and [Yates] a lesdbiai nobody gets awayith talking about
[Petitioner and Hardestyl."In response to Keith’'s pldang, Petitioner agreed to spar
Yates, but said it was too late for Perez. Retdr also told Keith @t he “was the only
one who knew about it and thatanybody said anything abbit, that [Petitioner] would
know who said it.” He then nearked that Keith “had ptiy little girls.” Keith and his
family fled the apartment.

Uhl admitted Petitioner intthe apartment shortly thefézx. Perez and Banta wert¢
sitting next to each other oncauch. Banta testified th&tetitioner “turned around and
looked at me and [Perand said [Perez] shtin’t talk behind othepeople’s backs, and
he poured the gasoline on asd quickly lit a match and thseit at us.” Petitioner told
witnesses that he had addedaqais of a Styrofoam cup to the gasoline to create a nap
like substance that would stitd his victims and cause themore pain. Perez and Banta
both engulfed in flames, ran out of the apartment.

Yates and Uhl also escaped the aparinwhich had caught on fire. Whe
firefighters arrived, the apartmiwas fully enguléd in flames.

At the hospital, Perez screamed€lpl me, help me. Get the pain awaRurns
covered eighty percent of his body. He died the next day.

Third degree burns covered three-quartérBanta’s body. Athe hospital, Banta

identified Petitioner as the ®n who set her on fire.

! Perez and Banta had recently accuBedtioner and Hardesty of stealing
shotgun from Yates’ apartment.
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A grand jury indicted Petitioner for ¢hfirst-degree premeditated murder of

Charles Perez, the attempted first-degree srunéiNova Banta, two counts of arson, and

endangerment.

At trial, Banta identified Petitioner asettman who attacked her. She also showed

the jury the injuries she sasted from the fire. Dr. Phillip Ken testified to the naturg
and extent of Perez's inj@s. The defense put on onéngss, Sophia Barnhart, who
claimed that Petitioner was not involved witle fire. The jury convicted on all counts.

At the close of the aggravation phasehs trial, the jury uanimously found that

McGill had been convicted of prior serioo$fenses, A.R.S. 8 13-703(F)(2); that he

knowingly created a grave risk of deathpersons other than thactim, A.R.S. § 13—
703(F)(3); and that he comtted the offense in both an “especially cruel” and a
“especially heinous or depravesianner, A.R.S. 8 13—-703(F)(6).

In the penalty phase, Petitioner put on ewnck that he had exjenced an abusive

childhood; that he was psychologically imnratuand, as a result, his girlfriend had

greater than normal influence over himattthe suffered from some degree of mental

impairment; that he performed well in fiitstional settings; and that his family cargs

about him. The State put on rebuttal evidence, including evidératenhile awaiting

==

trial Petitioner attempted to have a potentvithess against him killed. The jury fount

that Petitioner’s mitigation evidence was noffistently substantial to call for leniency

n

and determined that death was the appatg sentence. The Arizona Supreme Court

affirmed.McGill, 213 Ariz. at 163, 140 P.3d at 946.
On June 1, 2010, Petitioner filedpetition for post-conviction relief (“PCR”)

raising several claims of ineffective assis&arof counsel. Petitioner alleged that trial

counsel performed ineffagely by failing to adequaly prepare the defensg
neuropsychologist, Dr. Richardanyon, who testified in mitigation; failing to retain
additional experts and develop significantitigation evidence; failing to present
mitigation evidence of cogniterimpairment, sexual abuse, and neglect; and failing

challenge his prior convictions. (Doc. 35, Ex. CC.)
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The court dismissed all but one of the claims as not colord@leEk. JJ.) The
court found that Petitioner had stated a colaralhim with respect this allegation that
counsel should have “retained additional etgp¢o investigate further the defendant|s
alleged brain damage and to corroboratelldnyon’s conclusions, particularly one whp
could have shown a causal nexus e his impairment and the crimeld.(at 4, 6.)
The court ordered an evidemniehearing on the claimid.)

In October 2011, the PCé&burt conducted amvidentiary hearing, during which

Petitioner presented testimony from Dr. Lanyord lead trial counsel, Maria Schaffef

plus two additional xpert witnesses, Drs. Joseu and Richard Rosengardd.( Ex’s
LL, MM.) Following the hearingthe court denied reliefld., Ex. Y, at 4-11.6) The
Arizona Supreme Court denied review on May 30, 20tR2. Exhibit AA.)

Petitioner filed his petition fowrit of habeas corpus ithis Court on April 8,
2013. (Doc. 30.)
. DISCUSSION

Petitioner seeks evidentiary developmentthe following claims in his habea

UJ

petition: Claim 1 (alleging ineffgive assistance of trial aasel in presenting mitigation
evidence at sentencing); Claim 2 (ineffectassistance of counsel at the aggravatipn

phase); Claim 4 (ineffective assistance ajunsel for failing to challenge arso

-

evidence); Claim 5 (alleging dlh the prosecution solicitednd failed to correct false
testimony), Claim 6 (ineffective assistance amfunsel for failing toadequately cross-
examine a witness), and Claim 7 (allegititat the prosecution failed to disclose
impeachment evidence).

Federal habeas claims are analyzed utiteframework othe Antiterrorism and
Effective Death Penalty Act REDPA”). Pursuant to 28 U.6. § 2254(d), a petitioner is
not entitled to habeas relief on any claimualfated on the merits in state court unlesss

the state court’s adjudication:

(1) resulted in a decision that was gary to, or invohed an unreasonable
application of, clearly establisheBederal law, as determined by the
Supreme Court of the United States; or
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(2) resulted in a decision that wassed on an unreasonable determination

of the facts in light othe evidence presentedthre State court proceeding.

The Supreme Court has emphasized thatutaeasonableapplication of federal
law is different from arincorrect application of federal law.Williams v. Tayloy 529
U.S. 362, 410 (2000). Inarrington v. Richter 562 U.S. 86, 1B S. Ct. 770, 7856
(2011), the Supreme Court clarified that ung&254(d), “[a] state court’s determinatio

N

that a claim lacks merit precludes federal habeas relief so long as ‘fairminded jurist

could disagree’ on the correctnesghad state court’'s decision.”
In Cullen v. Pinholster131 S. Ct. 1388, 1398 (2011he Court reiterated that

“review under 8§ 2254(d)(1) is lined to the record that was before the state court that

adjudicated the claim on the merit&&e Murray v. Schriro745 F.3d 984, 998 (9th Cir

2014) (“Along with the significant deferen@&EDPA requires us to afford state courts

decisions, AEDPA also restricts the scopetled evidence that wean rely on in the
normal course of discharg our responsibilities unde§ 2254(d)(1).). The Ninth
Circuit has observed thatPinholster and the statutory text make clear that th
evidentiary limitation is applicabt® § 2254(d)(2) claims as wellGulbrandson v. Ryan
738 F.3d 976, 993 n.6 (2B)L(citing § 2254(d)(2) anRinholster 131 S. Ct. at 1400 n.7)

Therefore, as the court explained3nlbrandson

for claims that were adjudicated oretmerits in state court, petitioners can
rely only on the recordoefore the state court in order to satisfy the
requirements of § 2254(d). This effrely precludes federal evidentiary
hearings for such claims becaude evidence adduced during habeas
proceedings in federabart could not be&onsidered in evaluating whether
the claim meets the requirements of § 2254(d).

Id. at 993-94.
A. Claimsland?2

In Claim 1, Petitionealleges that counsel performegffectively at sentencing by
failing to develop a relationghiof trust with Petitioner thatvould have resulted in the
discovery of additional mitigang evidence; failing to obtaiadditional school, out-of-

home-placement, and medicatoeds; failing to prepare DiLanyon by providing him

S
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with pre-sentence and police reports; falito retain and present testimony fro
additional mental health experts; and failshgcover and present additional evidence
substance abuse and childhood seasahult. (Doc. 30 at 67-80.)

The PCR court rejected this claim afteolding an evidetmary hearing on the

allegation counsel should hapeesented additional mental lteaevidence at sentencing|.

(SeeDoc. 35, Ex. Y.) Petitioner contends thhe state court’s decision constituted 4
unreasonable application of clearly e$tdied federal law and was based on
unreasonable determination of the facts unddd Z8C. § 2254(d)(1and (2). (Doc. 30 at
55.)

In Claim 2, Petitioner alleges that triaounsel performed deficiently at th¢
aggravation phase of sentencing by failito challenge the mr serious offense
aggravating circumstance. (Doc. 30 at 854t®eer contends that trial counsel shou
have presented evidence that he sufferad fscain injury and agnitive dysfunction, and
that at the time of the prior offess he was intoxicated and unarmed. &t 86, 88.)

Petitioner raised this claim in his PCR petition. The PCR court rejected it is &

colorable, finding that Petitions allegations regarding bradamage were “speculative

and not substantiated” and cradicted by the fact that hestified in detail about the
crimes at trial. (Doc. 35, Ex. JJ at 5-6.}Ji@ner contends that the PCR court’s decisi(
was based on an unreasonable detertomaf the facts. (Doc. 30 at 85.)

In support of Claims 1 @ah2, Petitioner seeks discovesxpansion of the record
and an evidentiary hearing. (Doc. 5718-29.) Respondents coantthat evidentiary
development is foreclosed undeinholsterbecause the state court addressed the clg
on the merits(Doc. 75 at 18, 22-23.)

Petitioner asserts thainholster does not limit the Cotis ability to allow
evidentiary development of ctas that were not fully devgbed in state court despite hi
diligence. (Doc. 57 a?2—3.) He argues thaPinholstercannot be interpreted to prever

evidentiary development of claims made lijgent petitioners whosattempts at factual
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development in state court were thwarteg the state court itself.” (Doc. 76 at 2))
Petitioner's argument is not supportedigholsteror subsequent cases.
“While allowing a petitioner to supplemiean otherwise sparse trial court record
may be appealing, especially where he diligeatiyght to do so in state court, the plajn
language ofPinholster and Harrington precludes it."Ballinger v. Prelesnik;709 F.3d
558, 562 (6th Cir. 2013xee Atkins v. Clarkeés42 F.3d 47, 49 (1st Cir. 2011) (rejecting
argument that a state courtidiot adjudicate claim on ehmerits unless petitioner was
afforded a “full and fairevidentiary hearing”);see also Donaldson v. Book&05
Fed.Appx. 488, 493 (6th Cir. 2012) (findilgnholsterapplies in cases where “petitione
requested an evidentiahearing in state couand was thereby not &ult for failure to
develop the factual record in state courTgylor v. SimpsarnNo. 06-CV-181-JBC, 2012
WL 404929, at *3 (E.D.Ky. February 6, 201ZNotwithstanding Taylor’'s argument that

=

Pinholster addressed only a fully developed claiadjudicated on the merits in state
court, and decided in federaluwwb under 8 225@1)(1) and thaPinholsterdid not concern
habeas litigation under 8§ 2254(d)(2), isenot entitled to discovery on hatsonclaim
under 2254(d)(2).”)Lewis v. AyersNo. 02-13-KIM-GGH-DP2011 WL 2260784, at
*5-6 (E.D.Cal. June 7, 2011)Nor will an assertion—thabecause the state record was
incomplete, there was radjudication on the meritsoperate to avoid thePjnholstet
holding. An adjudication on the merits issjuthat regardless of one’s view on the
completeness of the record oniarhthe ruling was made.”).
Petitioner further contends thBinholsterdoes not preclude the consideration pf
new evidence because the cldsatisfies” § 2254(d). (Doc. 7t 2.) Petitioner is correct

that Pinholsterdoes not bar evidentiary developrhevhere the court has determined

based solely on the state cowecord, that the petitionéhas clearecthe § 2254(d)
hurdle.”Madison v. Commissioner, Alabama Dept. of Correcti@ed F.3d 1240, 1249-
50 (11th Cir. 2014)see Pinholsterl31 S. Ct. at 1400-0Henry, 720 F.3d at 1093 n.15

(explaining thaPinholsterbars evidentiary hearing uske petitioner satisfies § 2254(d))
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Accordingly, with respect to Clainis and 2, Petitioner’'s ntion for evidentiary
development will remain under advisement wiiile Court undertakes an analysis of tl
claims under 8 2254(d) based oe #vidence before the PCR court.

B. Claims4and 6

In Claim 4, Petitioner alleges that tridunsel performed ineffectively by failing
to challenge the State’s arson experts. (C3cat 93-98.) In Claim 6, Petitioner allegg
that trial counsel performed ineffectively by failing to adequately investigate and c
examine witness Justidohnson regarding the circumstances of his police intervidw.
at 102.)

These claims are procedurally defaulted because Petitioner did not present tf
state court. Petitioner contends thatdes$ault of the claims is excused undiéartinez v.
Ryan 132 S. Ct. 1309 (2012), lize ineffective assistance BICR counsel. (Doc. 30 a
93, 102; Doc. 57 at 29-30, 3@ he Court disagrees. As dissed below, the claims ar
not “substantial’ as required Byartinez

Federal review is generally not availalite a state prisoner’s claims when thog
claims have been denied pursuant toratependent and adequate state procedural 1
Coleman v. Thompspm01 U.S. 722, 750 (1991). In du situations, “federal habea
review of the claims is barred unless thesqmer can demonstrate cause for the defe
and actual prejudice as a result oé thlleged violation of federal lawld. Coleman
further held that ineffective assistance of counsel in postiction proceedings does nd
establish cause for the praeal default of a claimd.

In Martinez the Court established for the fitgine a “narrow exception” to the

rule announced i€oleman The Court explained:

Where, under state law, claims ofeffective assistance of trial counsel
must be raised in an initial-reviewollateral proceeding, a procedural
default will not bar a federal habeesurt from hearing a substantial claim
of ineffective assistance at trial if, in the initial-review collateral
pro#eetdlng, there was no counsel aounsel in that proceeding was
Ineffective.
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132 S. Ct. at 132Gee also Trevino v. Thalet33 S. Ct. 1911, 1918 (2013) (noting th
Martinez may apply to a procedurally defauwterial-phase ineffective assistance ¢
counsel claim if “the claim . . . was a ‘sudnstial’ claim [and] the ‘cause’ consisted g
there being ‘no counsel’ or only ‘ineffectiveounsel during the ate collateral review
proceeding” (quoting/artinez,132 S. Ct. at 1320)).

Accordingly, underMartinez a petitioner may establish cause for the procedt
default of an ineffective ssistance claim “where theagt (like Arizona) required the
petitioner to raise that claim in collaterabpeedings, by demonatmg two things: (1)
‘counsel in the initial-review collateral greeding, where the am should have been
raised, was ineffective under the standards$tickland. . .” and (2) ‘the underlying
ineffective-assistance-of-trial-counsel claimaisubstantial one, whids to say that the
prisoner must demonstrate that the claim has some mé&daodk v. Ryan688 F.3d 598,
607 (9th Cir. 2012)Jquoting Martinez 132 S. Ct. at 1318kee Clabourne v. Ryai45
F.3d 362, 377 (9th Cir. 2014hickens v. Ryan740 F.3d 1302, 13120 (9th Cir. 2014)
(en banc)Detrich v. Ryan740 F.3d 12371245 (9th Cir. 2013) (en banc).

In a series of recent cases, the Ni@ilcuit has provided guidelines for applyin
Martinez. The most recent cas€labourne summarizes the courtllartinez analysis.
To demonstrate cause and prejudice sufficien excuse the procedural default,
petitioner must make two showings. “First, téaddish ‘cause,” he must establish that h
counsel in the state postconviction progéegdwas ineffective under the standards
Strickland. Strickland in turn, requires him to estaliighat both (a) post-conviction
counsel’'s performance was deficient, gl there was a reasdrla probability that,
absent the deficient perfoamce, the result of the postnviction proceedings would
have been different.’Clabourne 745 F.3d at 377 (citains omitted). Determining
whether there was a reasoralprobability of a differentoutcome “is necessarily
connected to the strength tble argument that trial counsel’s assistance was ineffecti

Id. at 377-78. Second, “to establish ‘prejudice,’ the petitioner must establish tha
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“underlying ineffective-assistae-of-trial-counsel claim is aubstantial one, which is tg
say that the prisoner must demonstrate that the claim has some Iaerit.”

Under Martinez a claim is substantial if it ne¢s the standard for issuing
certificate of appealabilityMartinez 132 S. Ct. 1318-19 (citintiller-El v. Cockrell
537 U.S. 322 (2003)). Accomljy to that standard, “a petitianeust show that reasonabl
jurists could debate whether (or, for that mgtagree that) the petin should have beer
resolved in a different manner or that tissues presented were adequate to dese
encouragement tproceed further.’Detrich, 740 F.3d at 1245 (quotingliller-El, 537
U.S. at 336).

Claims of ineffective assistance of counaed governed by the principles set forf
in Strickland v. Washingtom66 U.S. 668 674 (Bd). To prevail unde6trickland a
petitioner must show that counsel's repréagon fell below an objective standard ¢
reasonableness and that the deficy prejudiced the defendd. at 687—-88.

The inquiry underStricklandis highly deferential, rad “every effort [must] be
made to eliminate the distorting effects ofidsight, to reconstruct the circumstances
counsel’'s challenged conduct, and to evaltlageconduct from cowel's perspective at
the time.”Id. at 689;see Wong v. Belmontesh8 U.S. 15 (2009) (per curianBpbby v.
Van Hook,558 U.S. 4 (2009) (per curianox. v. Ayers613 F.3d 883, 893 (9th Cir

2010). To satisfstricklands first prong, a defendant retiovercome “the presumptior

that, under the circumstances, the chakeh@ction might be considered sound trial

strategy.”ld. “The test has nothing to do with whihie best lawyersvould have done.

Nor is the test even whahost good lawyers would hawone. We ask only whethef

some reasonable lawyer at ttm&al could have acted, in ¢hcircumstances, as defens
counsel acted at trialld. at 687—-88.

With respect tdStricklands second prong, a petitionenust affirmatively prove
prejudice by “show[ing] that there is a reasonable probabiligy, thut for counsel's

unprofessional errors, the result of theoqweding would havebeen different. A

-10 -
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reasonable probability is a probability soiéint to undermineconfidence in the
outcome.”ld. at 694.
Claim 4

Petitioner alleges that trial counsel sholéVe challenged evidence that Petitioner

added Styrofoam to the gasoline he threwtt@nvictims. (Doc. 30 at 93-98.) He argusg
that counsel performed defitly by failing to present aarson expert and failing tg
challenge the testimony of the State’s expettk. gt 95-96.) He contends that he w3
prejudiced because the juryufed the murder especially ctubeinous and depraved, an
because the Arizona Supreme Court, inntdependent review dfis sentence, relied or
the Styrofoam evidence its cruelty analysis.ld. at 97-98.) In supporf the claim,
Petitioner seeks expansion of the record andwaaentiary hearingo present testimony
from trial counsel, a criminaligetained by trial counsel, @énState’s arson investigators
and aStrickland“standard of care” expert. (Doc. 57 at 30—-33.)

Claim 4 is not substantial. Trial couhskd not perform defiently by failing to
challenge the State’s experts. The evidesttawing that Petitiongplaced Styrofoam in
the gasoline came from Justin Johnson, wistified that he heard Petitioner talk abo
using Styrofoam (RT 10/20/04 at 120-2&apd from Detective Thomas Kulesa, wh
testified that Petitioner stated there was &bam in the gasolinased on the victims.
(RT 10/25/04 at 44-45.) The State’s experBernard Caviglia, a Phoenix Fir
Department arson investigator, and crinistaPaul Landvatter, di not testify that
Styrofoam was used. Caviglidid not mention Styrofoann his testimony until he
responded to a question from a juror whdeas if Styrofoam hadeen used as ar
accelerant in the gasoline. (RD/21/04 at 106.) Caviglia s&fied that there was no
evidence Styrofoam was used and statedithenot know if it waseven possible becauss
he believed gasoline would “jusketeriorate the Styrofoam.ld{) Landvatter, also in

response to a jury question, testified thahis analysis he did not find the breakdow

2 “RT” refers to the court reporter’s transcript.
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products he would have expected to sestyrofoam had been present in the gasolir
(RT 10/25/04 at 94.)

More importantly, Petitioner was not gudiced by this aspect of counsel’
performance. There was no reazble probability of a diffemet sentence if counsel hac
attempted to counter evidentkat the gasoline was mixed with Styrofoam. As t
Arizona Supreme Court explaisheunder A.R.S. 8§ 13-703(F)(g)c]ruelty exists if the

victim consciously experienced physical or namain prior to death, and the defendant

knew or should have known that suffering wbatcur. . . . Setting @onscious person on
fire necessarily causes the victim tremendous sufferikigGill, 213 Ariz. at 155, 140
P.3d at 938 (citation omitted).

Whether or not the gasoline mixture cont pieces of Styrofoam, there is n
doubt that Perez experienced physical paiemwhe was burned ov@0 percent of his
body. There is no reasonalpeobability that the jury othe Arizona Supreme Cour
would have found the murder was not esgdicieruel if trial counsel had managed t

prove that the gasoline used to burneRdo death did not contain Styrofoam.

The claim is not substantial unddartinez Therefore, Petitioner fails to meet thie

prejudice prong of the cause and prejudice analyses Clabourne745 F.3d at 377, and
default of the claim is not excused. Becauke claim is defaulted and procedural
barred, Petitioner is not entitled évidentiary development.

Claim 6

e.

ne

o

O

y

Petitioner alleges that trial counsel performed deficiently by failing to elicit

evidence that Justin Johnson “only spoke \ilid police after he vgaarrested and unde
the expectation that he woulek permitted to walk out of ¢hpolice station rather thar
face jail.” (Doc. 30 at 100.He asserts that he was prepeti by counsel’s failure to
undermine Johnson’s credibilityd( at 103-04.)

With respect to Claim 6 a@nthe related Claim 5, alleging that the State solicit
and failed to correct Johnson’s false testiy, Petitioner seeks expsion of the record

to include the video of Johnson’s policeterview and discovery in the form o
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depositions of trial counsellohnson, and various polic#ficers. (Doc. 57 at 36-40.)

These requests will be denied. Claim 6 is swbstantial, so its default is not excused

underMartinez

Johnson testified that on the night of JUB; 2002, and in the early morning hou

of July 13, he was at Bdmart's apartment with Barnha Petitioner, and Hardesty. (RT

10/20/04 at 105-07.) Aording to Johnson, he and Petiter left Barnhart's apartmen
around 3:30 am on July 13, and sepglyawent to Yates’ apartmentd( at 107.) Before

leaving, Petitioner said that he wasmgpto “take care of something.fd( at 109.) When

Johnson arrived at Yates’ apartment, @hd Petitioner were standing nearby and Uhl

called him over and told him not ¢m inside Yates’ apartmentd(at 108, 111.) Johnsor

testified that after he returned to Barnlsadgpartment Hardestseceived a phone call,
(Id. at 112-14.) Hardesty sailde call was from Petitioner, whad called athasked her
“if it smelled like burning flesh.”Ifl. at 113-14.) Johnson testified that Petitioner th
returned to Barnhart's apartmenttoaf breath and smelling of gadd(at 114-15.)
According to Johnson, Petitionstated that he poured géise on Banta and Perez an
lit a match and threw it on Bantadd( at 116.) Johnson alsostdied that he heard
Petitioner say he added Styrofoam to theofjae to cause more pain and make t

flames more difficult to put outld. at 120-21.)

Johnson testified that heddnot go to the police imndéately because he “feared

of my life and my family’s.” [d. at 122.) When asked bthe prosecutor why he

eventually went to the police, he explainedttHA detective had contacted my father and

told him that they neexdti me to help in thease, and my father told him that my son h

warrants; he will be afraid to talk to ‘erind he said don’t worry about the warrants. We

just need to talko him. And | contacted the detectiveld.(at 122-23.) On cross-

S

[
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examination, Johnson admitted that he did not contact the police until May of 2004

almost two years after the mier, when Banta, a close friend, asked for his help in

putting Petitioner awayld. at 125-26.) Johnson also statbdt he did not know if his

warrants were cleared, but that he had rigdreen pulled overrad the officer did not

-13 -




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

mention any warrantsid. at 128-29.) Johnson further téstd that Detective Kulesa
said he would “take care of” his warrantsl.f

Detective Kulesa testified that Johns®wentually came intdhe police station”
after he informed Johnson that he would be arrested on an outstanding warra
(RT 10/25/04 at 30-31, 66.)

Petitioner asserts that recordings ohdson’s May 2004 pice interview show

that he was arrested immediately before priogdis statement to éhpolice. (Doc. 30 at

100.) The interview tapes show that Johns@ue two phone calls while he was alone|i

the interview room.I¢l.) During the phone calls, Johnson sththat he had been arrestg

and taken into custody and tHallowing his arrest he tolthe police that he “needed t(

talk to homicide.” [d.) Johnson also said lileought the detective would take care of hi

warrant and that he would probalggt to “walk out of [t]lhere.”Ifl.)

Petitioner contends that trial couhsperformed deficiently by failing to
investigate and review the police interviearsd use the information to attack Johnsor
credibility. (Doc. 30 at 103.) Petitioner argubat he “was prejudiced by trial counsel’
failure to adequately cross-@axine Johnson” because “Jobnsvas a key state witness
who provided danging testimony both as to Nkll's guilt and the aggravating
circumstances.”l(. at 103—-04.) Petitioner further arguat Johnson'’s credibility was i
key issue because his version of events easdtradicted by the il testimony of Sofia
Barnhart, who testified th&etitioner and Johnsomere both at her apartment all nigh
and that Petitioner never made any statemeulisating that he waswolved in the fire.
(Id.; seeRT 10/26/04 at 12—-15.)

Claim 6 is not substantial because |tgaunsel’'s failure to impeach Johnson
testimony about the circumstances surroundirggMay 2004 police interview did nof
prejudice Petitioner. Johnson’s testimony atli®etitioner’s activities before and after th
fire are cumulative to and corroborated bther evidence, most significantly Nov

Banta’'s unequivocal testimony that Petitiomeas the person who threw gasoline on h
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and Perez and lit them on fifg(RT 10/20/04 at 48-51, 585, 74—75.) In addition, threg
nurses who treated Banta immediately followivey arrival at the hospital testified the
she identified “Leroy” as the pgon who caused her injuriesd.(at 143, 182, 190.)

Edwin Keith testified that moments bedothe fire Petitioner said that he wa
going “to teach Charlie and Jaeklesson,” threatened to hateith’s family if anyone
found out about what McGill veéagoing to do, and told Keitto get his family out of
Yates' apartment. Id. at 157-58.) Moreover, Johnssentestimony that Petitionef
admitted putting Styrofoam in the gasolineewohance the attack was corroborated
Petitioner’s similar statements to Detectivelé&a. Finally, while Barnhart testified tha
Petitioner was at her apartment all night,tdative Kulesa testified that when h
interviewed Petitioner, Petitioner admitted to lgepresent at Yates’ apartment when tt
fire started. (RT 10/25/04 at 34-44.)

The most significant aspect of Johnson’s testimony was corroborated by
overwhelming evidence identifying Petitioner th& person who doused the victims
gasoline and lit them on fire. There is noteasonable probability & the jury would
have reached a different verdict if it had fieadditional, contradictory details about th
circumstances of Johnson’s police intervi&trickland 466 U.S. at 694. There is not
reasonable probability that @hjury would not have sesmiced Petitioner to death i
counsel had impeached Johnson’s credibilitthvavidence that hdid not voluntarily

report the information to the police.

The claim is not substantial unddartinez Therefore, Petitioner fails to meet the

prejudice prong of the cause and prejudice analyses Clabourne745 F.3d at 377, and
default of the claim is not excused. Becauke claim is defaulted and procedural

barred, Petitioner is not entitled évidentiary development.

~ %1In her closing argument, the prosecutomphasized the significance of Banta|
testimony, exEIammﬁ “that iall comes down to that onguestion: Was Nova Bantg
telling the truth. . . . Nova Banta is tkey to this case.” (RT 10/26/04 at 44.)
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C. Claims5and?

Petitioner concedes that Claims 5 andalleging, respectively, violations of

Napueand Brady, are unexhausted because they weseer presented in state colirt

(Doc. 30 at 98, 104.) He indiess, however, that at “thegppropriate time” he intends tqg
seek a stay of these proceedings umitt@nes v. Webeb44 U.S. 2694005), to exhaust
the claims in state courtd() The claims will be denied as plainly meritiéSee Cassett
v. Stewart 406 F.3d 614, 624 (9th Cir. 2005 paining that the court may deny a
unexhausted claim on the merighere it is “perfectly @ar” that the claim is not
colorable); 28 U.S.C. 8§ 2254(b)(2) (“An apgation for a writ of habeas corpus may K

)

-

)E

denied on the merits, notwithstanding the f@lof the applicant to exhaust the remedies

available in the courts of the State”).

Clam5

Citing Napue v. lllinois 360 U.S. 264 (1959), Petitionalleges that the Statd
knowingly presented false testimony from tdluslohnson in violation of Petitioner’s
rights under the Fifth and Fourtee®mendments. (Doc. 30 at 98-102.)

To prevail on aNapueclaim, a petitioner must shothat (1) the testimony or
evidence was actually false,)(fhe prosecution knew or sbld have known that the
testimony was actually false, and (Be false testimony was materiélnited States v.
Zuno-Arce 339 F.3d 886, 889 {9 Cir. 2003) (citingNapue 360 U.S. at 269-71%ee
Morris v. Ylst 447 F.3d 735, 743 (9th Cir. 200®)laim 5 fails because Petitioner cann
show that the testimony surrounding the cirstances of Johnsonfmlice interview in

May 2004 was material

% Citing Martinez Petitioner argues that PCR counsel’s ineffectiveness in fai
to raise this claim provides cause and pregidacexcuse his procedural default. gDo_c. ]
at 98-99.Martinez however, only applies to excuse firecedural default of ineffective
assistance of counsel claims. 132 S. Ct. at 1318.

> A stay is only appropriate undBhineswhen this Court “determines there wg

good cause for the petitioner’s failure to exhaus claims first in state court.” 544 U.S.

at 277. Petitioner has made néoefto show good cause undehines Even if Petitioner
has shown good cause, this Court “would abiis discretion if it were to grant him &
stay when his unexhaustea@ichs are plainly meritlessld.
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Failure to disclose information that might have been helpful in conducting cf
examination amounts to a caingtional violation ony if it deprives the defendant of 3
fair trial. United States v. Bagley73 U.S. 667, 676 (1985). @Hailure to disclose such

evidence is material, and therefore prejudjcidlthere is a reasonable probability that,

had the evidence been disclosed to the defethe result of the proceeding would hay
been different.’Strickler v. Greene527 U.S. 263, 28®82 (1999) (quotingagley,473
U.S. at 682)see United States v. Agud27 U.S. 97, 112 (1976) (explaining that relief
warranted only “if the omitted evidence creagereasonable doubt that did not otherwi
exist”).

As discussed above, there was oveilmigg evidence, independent of Johnson
testimony, that Petitioner committéae murder and that the murder was especially cri
Neither the conviction nor the sentence vdohlave been different if the State hg
disclosed evidence that Johnson sharednfissmation with thepolice only after being
arrested.

Claim 5 is denied as plainly meritless.

Claim 7

Petitioner alleges that the State violaBrddy v. Maryland 373 U.S. 83 (1963),
by failing to disclose infornteon indicating that in 1998 Edn Keith had been suspecte
of, but never charged witlchild molestation.Il. at 104—07.)

UnderBrady, the government has a constitutionaligation to disclose material
favorable information to the defeng&rady s violated where (1the evidence in questior]

was favorable to the accusd@) the government willfullyor inadvertently suppresse

the evidence, and (3) prejud resulted from the suppressi(i.e., the evidence was

“material”). See Strickler527 U.S. at 281-82Banks v. Dretke540 U.S. 668, 691
(2004). Evidence ismaterial forBrady purposes “if there is @asonable probability that
had the evidence been disclosed to the defahg result of the proceeding would ha
been different.’Kyles v. Whitley514 U.S. 419, 438(1995) (quoting@agley 473 U.S. at

682). “In other words, favable evidence is subjedb constitutionally mandated
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disclosure when it ‘could reasonably be takerput the whole case in such a differe
light as to undermine confidence in the verdic€8ne v. Be|l556 U.S. 449, 470 (2009

(quotingKyles, 514 U.S. at 435). The duty to disséoincludes impeachment as well as

exculpatory materiaBagley 473 U.S. at 676.

Keith testified at trial that he was iing with his wife Kmberly and their two
young daughters at Yates’ apment at the time of the mder. (RT 10/20/04 at 151.
About 10 minutes before the fire, Jeff l4bld Keith to leae the apartmentld. at 156.)
Keith went outside and saw Petitiondd. @t 157.) Petitioner, who was holding a cup
his hand, told Keith he was “going to teaCharlie and Jack a lesson, that nobody g
away with talking abouPetitioner’s] family.” (d. at 158, 167, 170Keith testified that

he asked Petitioner ntd harm the men:

| asked him not to hurt Jackack had always helped me. He told me that he

wouldn’t and that | would owe him oné&nd then he said anything else? |

asked for Charlie. He saidp, it was too late. So | said okay, and then he
told me that | was the onlbne who knew about it drthat if anybody said
anything about it, that h@ould know who said it, and he also told me that |

had pretty little girls.

(Id. at 158.)

Petitioner then told Keith to get hvgife and kids outof the house.ld.) Keith
gathered his family and drove about two blocks awil.at 159-60.) A few minutes
later they saw smoke and heard sirelis) (

The police interviewed Keith shortly aftdre fire, but he didot tell them what
had occurred because, accaglito his trial testimony, he feared for his familid. (@&t
160-61.) Eventually, lweever, when he was interviewedfde trial, he admitted having
lied to the police. He theprovided the information inabed in his testimony.d. at
161-62.) Keith testifiethat he decided to tell the trutiecause he was no longer worrie
about his family’s safetyral because the prosecutor hessured him he would not b

charged for providing falsefiormation to the policeld. at 162—63, 167.)

Petitioner argues that the State violaBrddy by failing to disclose the fact that

Keith “was suspected of child molestation 1898 and that charges were not pursu
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because the minor victim’s tfeer did not want the invegation to move forward.”
(Doc. 30 at 105.) Respondents carrthat the information “was n&rady material, and
even if it was, there is no @oability whatsoever that, haddeen disclosed, the result g
the proceeding would have been differé(idoc. 34 at 81.) The Court agrees.

First, information that Keith had beemspected of child molestation could n¢
have been used to impeakis credibility because it was not admissible under Arizg
Rules of Evidence. Téhinformation would not have e admissible under Rule 60
because it did not result a criminal conviction. Ariz. REvid. 609. It would not have
been admissible under Rule 608(b) becauseag not probative okeith’s character for
truthfulness. Ariz. R. Evid. @(b) (stating that specific irsices of a witness’s condud
may be inquired into on cross-examinatioh ttiey are probative of the character fc
truthfulness or untruthfulness”).

Petitioner’'sBrady claim also fails because therenis probability that the outcomse
of his trial would have been different the information had been disclosed. In h
testimony, Keith admitted that &ad prior convictions for aoi theft and for drug crimes,
that he was on probation, that he wasdrug addict, and that he had usg
methamphetamine on the day of Petitionerisnes. (RT 10/20/04 at 163—-66.) He als
admitted that he initially lied to the police,caanly provided information regarding what
he knew about the crimestaf he was called in for a pre-trial interview and tt
prosecutor assured him he would not be ghdwith providing false informationld; at
160-63, 167.)

In light of the impeachnm# evidence introduced at trial, there is no reasong
probability that, had the jurpeen informed that Keith was once suspected of cf
molestation but was never arrested or ghdr the trial's outame would have been
different. Additionally, Keith’'stestimony implicating R#ioner was corroborated by
Banta’s unequivocal identifitian of Petitioner as her attker. Even if Petitioner had
established that the information regagl Keith was impeadhg, and therefordBrady

material, there is no reasonable probability thatverdict or sentence would have be
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different had the information been disclos&ke Cone 556 U.S. at 469-70. The
information could not “reasonabhe taken to put the whole @m such a different light
as to undermine confahce in the verdictKyles 514 U.S. at 435.

Claim 7 is denied gglainly meritless.
[Il.  CONCLUSION

With respect to the claimsdjudicated on the merits Btate courts, Claims 1 and
2, the Court takes Petitioner’'s request émdentiary developmérunder advisement.
The Court denies Petitioner’s naept for evidentiary developmeon Claims 4, 5, 6, and
7.

IT IS ORDERED DENYING Petitioner's motion for adentiary development
(Doc. 57) as set forth herein.

ITISFURTHER ORDERED DENYING Claims 4 and 6 gsrocedurally barred
and Claim 5 and 7 as meritless.

Dated this 30th daof March, 2015.

O

HongiAble JOHa. Tuchi
Uni Stat&$ District Jge
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