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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Leroy McGilll, No. CV-12-01149-PHX-JJT
Petitioner, ORDER
V. DEATH PENALTY CASE

Charles L. Ryan, et al.,

Regpondents.

Before the Court is Petither Leroy McGill's petition for writ of habeas corpus

(Doc. 30.) Respondents filesh answer and McGill filed reply. (Docs. 34, 43.)

The Court previously denigeth part, McGill's motion fo evidentiarydevelopment.
(Doc. 78.) In doing so the Court denied Cladnand 6 as procedudiabarred and Claims
5 and 7 as meritlesdd() McGill subsequently withdrew @ims 8 and 9. (Doc. 43 at 53.
The Court rules on the remning claims as follows.
l. BACKGROUND

In 2004, a jury convicted McGill of fét-degree murder and other counts a
sentenced him to death. The following fattsiammary is taken fra the opinion of the
Arizona Supreme Court affirmingelconvictions and death senterf8ate v. McGill 213
Ariz. 147, 150-51, 140 P.3d 930, 933-34 (2006).

In July 2002, McGill was living in &bhia Barnhart's house, along with hi

girlfriend, Jonna Hardesty, and aoquaintance named Justin Johnson.
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Jack Yates had an apartment in a bgatuplex. Hardesty’s brother, Jeff Uh
sometimes stayed in Yatesagpartment. Eddie and Kim Kk, along with their two
daughters, also stayed with Yates, as daluctims in this case, Charles Perez and

girlfriend, Nova Banta.

1S

On July 12, 2002, McGillHardesty, Barnhart, and Johnson spent the evening at

Barnhart's house. At approwately 3:30 a.m. on July 13, McGill went to Yates
apartment. Uhl and Eddie Keith came outsidiato with McGill. McGill told Keith to get
his wife and children out of the apartment hessahe was going to teach Yates and Per
who had previously accused McGili stealing a gun, “that nobly gets away with talking
about [McGill and Hardesty McGill agreed to spare Yatebut said it was too late for
Perez. Keith and his family fled the apartment.

Uhl let McGill into the apartment. Perand Banta were sittingext to each other

on a couch. McGill told them they should natk about people behind their backs. Then,

as Banta testified, McGill “poured the gasoline on us and quickly lit a match and thr,
at us.” McGill told witnesses #t he had added piecafsStyrofoam to thgasoline to create
a napalm-like substance that would stick #® ¥ittims and increase their suffering. Per
and Banta, both on fire,maout of the apartment.

Yates and Uhl also escapbeé apartment, which was fulgngulfed in flames when
firefighters arrived.

Burns covered eighty percesftPerez’s body. He diede¢mext day. Third-degree
burns covered three-quears of Banta’s body. At the haital, Banta identified McGill as
the person who set her on fire.

A grand jury indicted McGill for the firsttegree premeditated murder of Perez, t
attempted first-degree murder of Nova Baihtay counts of aen, and endangerment.

At trial, Banta identified McGill as thean who attacked her. She showed the ju
the injuries she sustained frdhre fire. The medical examingstified about the severity
of Perez’s injuries. The defee put on one witness, SoptlBarnhart, who claimed tha

McGill was not involved with the fireThe jury convicted on all counts.
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At the close of the aggravation phasehs trial, the jury uanimously found that
McGill had been convicted of prior seriouemses, pursuant to R.S. § 13-703(F)(2);
that he knowingly created a grave risk of tietat persons other than the victim, A.R.S.
13-703(F)(3); and that he wonitted the offense in both an “especially cruel” and
“especially heinous or depraveaianner, A.R.S. § 13-703(F)(6).

In the penalty phase, McGill offered maigpn evidence that Head experienced ar
abusive childhood; that he was psycholollycanmature and as a result his girlfrieng
Jonna Hardesty, had greater thmormal influence over him; that he suffered from sor
degree of mental impairment; that he perfedwvell in institutional settings; and that hi
family cared about him. The State put on t&ddwevidence, including evidence that whil
awaiting trial McGill attempted to have a potential witness killBoe jury found that

McGill’'s mitigation evidence wa not sufficiently substantido call for leniency and

determined that death was the appropriatéesee. The Arizona Supreme Court affirme.

McGill, 213 Ariz. at 163, 140 P.3d at 946.

On June 1, 2010, McGill filed a petitidar post-conviction relief (“PCR”) raising
claims of ineffective assistance of counsde alleged that trial counsel performe
ineffectively by failing to preare the defense expert, Dr. Ract Lanyon, who testified in
mitigation; failing to retain additional experand develop mitigation evidence; failing t
present mitigation evidence of cognitive impagnt, sexual abuse, and neglect; and faili
to challenge McGill's prior conviabns. (Doc. 35, Ex. CC, PCR petition.)

The court dismissed all but one thie claims as not colorabldd( Ex. JJ, ME
10/25/10.) The court found that McGill had stta colorable clainwith respect to his
allegation that counsel shoutdve “retained additional expero investigate further the

defendant’'s alleged brain damage and carroborate Dr. Lanyon’s conclusions

1 At the time of the murdein 2002, Arizona’s capitaentencing scheme was s¢
forth in A.R.S. 88 13-703 artB-703.01 to -703.04. It is presently set forth in A.R|
8813-751to -759. The Court refers throughout thigler to the statutaa effect at the
time McGill committed the murder.
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particularly one who could have shown aiga nexus between his impairment and t
crime.” (Id. at 4, 6.) The court ordered an esdiary hearing on that claimd()

In October 2011, the PCR court conducacdevidentiary heargh McGill presented
testimony from Dr. Lanyon and lead trialwwsel, Maria Schaffer, plus two additiona
expert witnesses, Drs. Joseph Wu and RatRarsengard. Following the hearing, the col
denied relief. Id., Ex. Y, ME 10/25/11at 4-11.6) The Arizona Supreme Court deni
review on May 30, 2012Id., Exhibit AA.)

McGill filed his petition for writ of habeasorpus in this Codron April 8, 2013.
(Doc. 30.)

II. APPLICABLE LAW

Federal habeas claims are analyzadew the Antiterrorism and Effective Deat
Penalty Act (“AEDPA”). Under the AEDPA, a figoner is not entitledo habeas relief on
any claim adjudicated on the merits in stadert unless the state court’s adjudication
resulted in a decision that was contrarydojnvolved an unreasonable application ¢
clearly established federal law or (2)swéed in a decision that was based on
unreasonable determination of the facts in lgftthe evidence presented in state court.
U.S.C. § 2254(d).

The Supreme Court has emphasized thatufareasonableapplication of federal
law is different from amncorrectapplication of federal law¥illiams v. Tayloy529 U.S.
362, 410 (2000). Under § 2254(d), “[a] state court’s detenmation that a claim lacks

merit precludes federal habeas relief so laagfairminded jurists could disagree’ on the

correctness of the state court’s decisidtairington v. Richter562 U.S. 86101 (2011).
Under § 2254(d)(2), a state court’s factdetermination is presumed correct and
petitioner bears the burden of overcoming th@sumption withclear and convincing
evidence. 28 U.S.C. § 2254 (e)($atisfying § 2254(d)(2) is aadinting” burden, “one that
will be satisfied in relatively few casedlaylor v. Maddox366 F.3d 992, 1000 (9th Cir
2004)overruled on other grounds yurray (Robert) v. Schriro745 F.3d 984, 1000 (9th

Cir. 2014). A state court’s “factual determiiima is not unreasonable merely because
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federal habeas court would have reachdiffarent conclusion in the first instancé&Vood
v. Allen 558 U.S. 290, 302010). Instead, a federal habeas court “must be convinced
an appellate panel, applying the normahdtads of appellate reaxv, could not reasonably
conclude that the finding is supported by the recardylor, 366 F.3d at 1000.
In Cullen v. Pinholster563 U.S. 170, 181 (2011), tBeipreme Court reiterated thg

thai

t

“review under 8§ 2254(d)(1) is lited to the record that was before the state court that

adjudicated the claim on the merit&&e Murray (Robert)’45 F.3d at 998 (“Along with
the significant deference AEDPA requires uafford state courts’ decisions, AEDPA als
restricts the scope of the evidenthat we can rely on ingmormal course of discharging
our responsibilities under § 2254(d)(1).").

However, Pinholsterdoes not bar evidentiary ddepment where the court has
determined, based solely on the state caootnd, that the petitionéhas cleared the §
2254(d) hurdle.Madison v. Commissioner,adama Dept. of Correctiong61 F.3d 1240,
1249-50 (11th Cir. 2014%ee Pinholster563 U.S. at 1834denry v. Ryan720 F.3d 1073,
1093 n.15 (9th Cir. 2013) (explaining thAinholster bars evidentiary hearing unles
petitioner satisfies 8§ 2254(d))illiams v. Woodford859 F.Supp.2d 1154161 (E.D. Cal.
2012).

For claims not adjudicated on the meritstate court, federal review is general
not available when the clainmave been denied pursuantto independent and adequa
state procedural rul€oleman v. Thompspb01 U.S. 722, 750 (1991) Arizona, there
are two avenues for petitionersearhaust federal constitutidnaaims: direct appeal and
PCR proceedings. Rule 32 tfe Arizona Rules of Crimal Procedure governs PCH
proceedings and provides that a petitiongrecluded from relief on any claim that coul
have been raised on appeain a prior PCR petitiorAriz. R. Crim. P. 32.2(a)(3).

For unexhausted and defadltelaims, “federal habeaswew . . . is barred unless
the prisoner can demonstrate cause for tii@utteand actual prejudice as a result of tf
alleged violation of federal lavoy demonstrate that failureconsider the claims will result

in a fundamental miscarriage of justic€oleman 501 U.S. at 750Colemanfurther held
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that ineffective assistance obunsel in PCR proceedings da®t establish cause for th
procedural default of a claind.

In Martinez v. Ryan566 U.S. 1 (2012), however gliCourt established a “narrow
exception” toaColemanUnderMartinez a petitioner may establisluse for the procedura]
default of an ineffective assaice claim “by demonstrating évthings: (1) ‘counsel in the
initial-review collateral proceeding, wheitbe claim should havéeen raised, wasg
ineffective under the standards $®frickland. . . and (2) ‘the underlying ineffective-
assistance-of-trial-counsel claisa substantial one, whichts say that the prisoner mus
demonstrate that the claim has some mer@dok v. Ryan688 F.3d 598, 607 (9th Cir
2012)(quotingMartinez 566 U.S. at 14)see Clabourne v. Ryai45 F.3d 362, 377 (9th
Cir. 2014)overruled on other grourschy McKinney v. RyaB813 F.3d 798 (& Cir. 2015).
The Ninth Circuit has explained that “PCR ceahwould not be ineffective for failure tq
raise an ineffective assistance of counsel claim with respectltoduasel who was not
constitutionally ineffective.'Sexton v. Cozne679 F.3d 1150, BIF (9th Cir. 2012).

Martinezapplies only to claims of ineffectivassistance of trial counsel; it has nq
been expanded to other types of claiRigzuto v. RamireZ83 F.3d 1171, 1177 (9th Cir
2015) (explaining that the Ninth Circuit $i&not allowed petitioners to substantiall
expand the scope Martinezbeyond the circumstances presenViartineZ); Hunton v.
Sinclair, 732 F.3d 1124, 1126-2Bth Cir. 2013) (denyingetitioner’'s argument that
Martinezpermitted the resuscitatiari a procedurally defaultd8rady claim, holding that
only the Supreme Court could expand the applicatioMaitinez to other areas)see
Davila v. Davis 137 S. Ct. 2058, 2062—-620117) (explaining that thiglartinezexception
does not apply to claims of ineftae assistance of appellate counsel).

[11.  ANALYSIS
A. I neffective Assistance of Counsel Claims

McGill raises several claims of ineftaee assistance of counsel. Claims 1 and

concern counsel’s performance at sentendihg.claims were ragsl during McGill's PCR

proceedings and denied on tmerits. Claim 3 alleges inefttive assistance during jury
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selection while Claim 29 alleges ineffectivesstance of appellate counsel. These w
not raised in state court.

Claims of ineffective assistae of counsel are governed Strickland v.
Washington466 U.S. 668, 674 §B4). To prevail undestrickland a petitioner must show
that counsel’s representation fell below ageotive standard of reasonableness and t
the deficiency prejudiced the defenkk.at 687—-88.

The inquiry undeS6tricklandis highly deferential, antevery effort [must] be made

to eliminate the distorting effects of hindsigiotyeconstruct the cimenstances of counsel’s

challenged conduct, and to evaluate the aohféfom counsel’s perspective at the time,

Id. at 689;see Wong v. Belmontesb8 U.S. 15 (2009) (per curianBpbby v. Van Hogk
558 U.S. 4, 7 (2009) (per curiang@px v. Ayers613 F.3d 883, 893 (9th Cir. 2010). T
satisfy Stricklands first prong, a petitioner must aw®me “the presumption that, undg
the circumstances, the chaltged action might be consi@ersound trial strategyld. “The
test has nothing to do with what the bestyars would have done. Nor is the test ev
what most good lawyers would have done. &8k only whether some reasonable lawy
at the trial could have acted, the circumstances, as de$e counsel acted at triald. at
687-88.

With respect tdStricklands second prong, a petitionarust affirmatively prove
prejudice by “show[ing] that there is a reasonable probabiligy, thut for counsel's
unprofessional errors, the result of the proasgdould have beedifferent. A reasonable
probability is a probability sticient to undermine comdence in the outcomelt. at 694.

“SurmountingStricklands high bar is never an easy tasRddilla v. Kentucky559
U.S. 356, 371 (2010), and “[e]stablishitigat a state court’s application $fricklandwas
unreasonable under 8§ 2254(g)all the more difficult."Richter, 562 U.S. at 105. As theg
Court explained ifRichter.

Even undede novaeview, the standard for judging counsel’s representation

SheeIvet th fSISVAIR PrOCoedings, Lopmatonals Suiela tha record, B

interacted with the client, with opposin%;nsel, and with the judge. Itis “all

too tempting” to “second-guess counsehssistance after conviction or
adverse sentence 3frickland 466 U.S.] at 689. The question is whether an
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attorney’s representation amountéal incompetence under “prevailing

professional norms,” not whether it dated from best practices or most

common customld.] at 690.

The standards created IStrickland and 8 2254(d) are both “highly

deferential,” and when the two applytemdem, review is “doubly” so. The

Stricklandstandard is a general one, se thnge of reasonable applications

IS substantial. Federal habeas t®umust guard against the danger of

eguatlng unreasonableness unsieicklandwith unreasonableness under 8

2254(d). When § 2254(ct)[:1)_plles, the question isot whether counsel’s

actions were reasonable. The quesi®nvhether there is any reasonable

argument that counsel satisfi8tricklands deferential standard.
Id. (additional citations omittedsee Knowles v. Mirzayancg56 U.S. 111, 123 (2009
(discussing “doubly deferential juadal review that applies toStricklandclaim evaluated
under the § 2254(d)(1) standard”).

Claim 1:

In Claim 1, McGillalleges that counsel performeckffectively at sentencing by
failing to develop a relationghiof trust with McGill thatwould have resulted in the
discovery of additional mitigang evidence; failing to ohtn additional school, out-of-
home-placement, and medical records; failingrepare Dr. Lanyon by providing him witk
pre-sentence and police reports; failing ttaire and present testony from additional

mental health experts; andliiag to discover and present ational evidence of substance

A "4

abuse and childhood sexual assault. (Doc. 30 at 67—80.)

The PCR court rejectedishclaim after holding arevidentiary hearing on the
allegation that counsel shdulhave presented additionatental health evidence at
sentencing. (ME 10/25/1% McGill contends thathe state court’s désion constituted an
unreasonable application of clearly established fetiavadnd was based on an unreasonaple
determination of the facts under 28 U.§2254(d)(1) and (2JDoc. 30 at 55.)

1. Sentencin@pearing

McGill was represented at trial by leadunsel Schaffer, of the Maricopa County

Office of the Legal Advocate, and Elizabetbd as second chair. @ldefense team also

2“ME” stands for the minute entries of the state court.
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included mitigation specialist Marianna Brevegrd investigator Mark Mullavey. Schaffe
retained Dr. Lanyon, a neuropsycholagiwho examined McGill and testified a
sentencing. Schaffer sought authorization fromdffice to retain an addictionologist ang
an expert on domestic abuse eTdffice denied the latter batthorized Schaffer to retair
an addictionologist.

At the sentencing phase of trial McGsllcounsel called 10 mitigation witnessé
over four days. The witnessancluded McGill's mother, grandmother, and sibling
Roxanne, Cordell, and KedncGill. (RT 11/1/04 at 25, 1Q5L16; RT 11/2/04 at 12, 48.)
Mitigation specialist Brewer testified abouethesults of her investigation into McGill’s
background, and presented several videotdpeiviews, including an interview she
conducted with McGill's brother Brian. (RT1/8/04 at 12.) Brewealso prepared an

exhibit, submitted to the jurgs an exhibit at sentencinghich includedher interview

notes and voluminous records documentingGlis educational, medical, and legal

history. (Doc. 34, Ex. S.) Finally, Dr. Lanyoestified about the reka of his evaluation
of McGill.
Through these witnesses the jury ledriadout McGill's chaotic, neglectful, and

abusive upbringing. McGill's motr, Ann, left his father, @te, while she was pregnan

with McGill. (RT 11/1/04 at 28.) She movedtiwher children from California to Phoenix}

(Id.) Later, Clyde kidnappddcGill and two of his siblings ahbrought them to California.
(Id. at 30.) It took four months for Ann to get the children balck) (

Although she remarried and had other nmeher life, Ann was essentially a singl
mother raising six childrenSge idat 39.) Arthur Foster wdser second husband and th
father of her sixth child, Lonnie. She divordach after an assault thigft her blind in one
eye. (d. at 36—-37.) Foster also &eMcGill and his brothersid. at 45, 125.)

3 RT refers to the court reporter’s trariptfrom McGill's state court proceedings
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Because Ann worked frequently, includimgghts as a bartender, the childre
largely fended for themselvesith the older siblings, primdy Roxanne, responsible for
looking after the younger childrerd(at 39—-40.)

The family moved frequently, from Arizoria New Mexico to Texas and back t
Arizona, so McGill attended a number of schotts1971, he and CGdell were sent to
Buckner’'s Boys’ Rancha group home in Texas, after authorities concluded that Ann cg
not adequately care for her chidah. (RT 11/1/04 at 40-42; R11/3/04, P.M., at 4-6, 8;
RT 11/8/04 at 53; Do@34, Ex. S at 88—89McGill spent two years at Buckner’s befor
returning home. (RT 11/1/Ca 86; RT 11/3/04. P.Mat 12, 15-16, 32-33.)

In 1976, McGill was sent to anotherogp home, Boysvilleafter being expelled
from school for truancy and placed on juvemtebation. (RT 11/1/04 at 48, 84-89, 10
RT 11/3/04, P.M., at 24-30, 3% ordell, Kean, and their Habrother, Lonnie Foster, werg
also at Boysville. Boysville was stricterath Buckner’s. There was corporal punishme
and both Cordell and Leroy weedisciplined by being spantkevith a wooden paddle. (RT|
11/2/04 at 31.) The boysere essentially “warehoused” at Boysvillll. @t 32.) It was a
“rough place” and there were lots of fights between the béy3.While McGill was in
these group homes, his mother visited him infreque®eRT 11/3/04, P.M., at 12, 34
44.)

McGill left Boysville at agel5 and returned to Phoenixltee with his family. He

attended high school but droppeut before graduating. (RT1/1/04 at 49-50, 53, 89-90;
RT 11/3/04, P.M., at 33; RT 11/8/04 at 189 The testimony and records contained |i

Brewer’s exhibit showed that McGill's academic perfamoe was poorSgeRT 11/3/04,
P.M., at 19, 34.)

Brewer testified at length about her métign findings. She #ified that McGill
claimed to have been injuredancar accident in 1985, withs head crashing through th
windshield. (RT 11/8/04 at9-21, 62—63.) However, Brewer was unable to obtain :

medical records documtmg McGill’'s injuries. (d.)
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Brewer testified that in 1985 MgalGwas placed on probation for using another

person’s credit card. While on probation, tmmmitted two armed robberies and was

imprisoned from 1986 to 1998RT 11/8/04 at 2422, 65—-66.) McGilwas not actually
armed during the robberies; he put his hanuisrjacket and preteled to have a gunid
at 22.)

Brewer testified that McGill's prison rembwas largely positive. He held a numbé
of jobs, required little or no supervisicatiended AA meetingsnd earned his GED. (RT]
11/8/04 at 25-35, 73-74.)

Counsel presented mitigating eviderat®out the negative influence of McGill’g

girlfriend, Jonna Hardesty. M&ill's family believed Hardestyvas “sick,” “evil,” and a

bad influence who “called thésts” in her relabnship with McGill and isolated him from
the rest of his family. (RT 11/1/04, at B8; 143-44; RT 11/2/04t 25, 27-28, 60-61,
RT 11/8/04 at 10, 76 McGill told people that he wanted get away fron Hardesty, but
did not leave because he was afraid she dvoetialiate by harming his family or settin
fire to his apartment. (RT 11/2/04 at 57, 61.)

Brewer testified that the instability Mll experienced as ahild disrupted his

learning and impaired his socialization, bebayvand self-esteem. (RT 11/3/04, A.M., at

6; RT 11/3/04 P.M. at 54-557.) She concluded that McGill was “severely” abused g
child. (RT 11/8/04 at 42—-44.)

Counsel presented testimony from Dr. LanyDr. Lanyon reviewed records, met

with McGill for six or seven hours, perfmed a neuropsychological evaluation, and

administered general psycbgical dysfunction tests. (R11/8/04 at 9-92, 110.) Dr.
Lanyon testified that McGill’s IQvas in the average rangéd.(at 93.)

Dr. Lanyon testified about the effectstbé instability, neglect, and abuse McGi|
experienced as a child. He explained thaGilhhad no positive male role models, nor ar
role models for appropriate adult relationshipd. &t 97-99, 101-02,104, 116-17.)

Dr. Lanyon testified about McGill's kationship with Jonna Hardesty, whom

Lanyon described as schizopheand “actively psychotic.”ld. at 95.) McGill himself
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was “pathological’ enough to tolerate Jonna’s bizarre behawbrat( 96.) The maternal
neglect McGill experienced a<hild led to a distorted viewf interpersonal relationships
with women. [d. at 96-97.) According to Dr. logon, McGill was passive in his
relationship with Jonna, and “when she said jump, he jumpled &t(95-97.)

Dr. Lanyon testified that McGill reportedféering a head injury in a car crash i
1985.(ld. at 105.) According to Dr. Lanyon, aftére injury McGill displayed symptoms
consistent with froratl lobe damageld. at 106.) He became apatic, lost his motivation
to work, and ended up homeless before committing the armed robbleried.1(05—-06.)
He also suffered depression and suicidal thoudhitsat(107.) McGill toldDr. Lanyon that
he had no memory of the robberidd. &t 106-07.)

Dr. Lanyon testified about McGill's &iory of substance abuse. McGill begé

drinking alcohol at age ninend using marijuana at thirteerd(at 108.) He then becameé

a heavy, chronic user of methamphetamirid. &t 109.) Dr. Lanyon testified that

methamphetamine use causes pai@and impaired judgmentd()

Dr. Lanyon administerethhe Minnesota MultiphasiPersonality Inventory (MMPI
I1). The results suggested that McGill svanxious, withdrawn, and passiviel. @t 111.)

Neuropsychologicdksting indicated no major diffidties due to brain impairment
with the exception of evidenad brain injury related tdcGill’s ability to communicate,
which Dr. Lanyon describegk “residual impairment of brain damaged. @t 114.) There
was no deficit in executive functionindd(at 149-50.) Dr. Lanyoooncluded that it was
likely McGill had minimal frontal lobe damage affecting his motivation and drive rat
than his cognition.Id. at 175.)

Schaffer focused her closing argumenttioa factors that led McGill to becomsd
involved in a “sick,” “codependent” relatiship with Jonna Hardesty. (11/10/04 at 2¢
These factors included the clsaoeglect, and abuse Mc@kperienced imis childhood,
and the absence of role models for normalilalife and healthy adult relationships$d(
at 12—-28.) McGill became despéz for companionship, whiche found in Hardestyld.

at 29.) He was protective of her, despite healve, destructive behavior, in the same w
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he and his siblings weregqiective of their motherld.) It was under Hardesty’s influence,

and in order to protect her reputatj that he committed the crimekl.(at 31.)
The jury found that the mgating evidence was not substantially sufficient to chll

for leniency and determined that MilGhould be sentased to death.See idat 85.)
2. PCRproceedings

In his PCR petition, McGill presented sealeclaims of ineffective assistance qf
counsel at sentencing. The PCR court deniieloud one of these claims as not colorable.
(ME 10/25/10.) The court found counspkrformed reasonably in not calling an
addictionologist; that there was no evidenof domestic abuse between McGill and
Hardesty so counsel did notrfem ineffectively in failingto secure appointment of a
domestic abuse expert; and that the allegatf sexual abuse waunsubstantiated sg
counsel did not perform ineffectively by faig to investigate and present such evidenge.
(Id. at 3-5.)

The court held an evideary hearing on McGill’s clan that counsel performed
ineffectively by failing to retain additionaxperts to present evidence of his cognitiye
impairment and establish a causal nexus/éen that impairment and the crimes.

At the evidentiary hearing, held October 4 and 5, 2011, iMs@mitted a number
of exhibits, including an affidavit from leamunsel Schaffer; Dr. Lanyon’s original repoft
and a supplemental report; PET scan resauit$ a report prepared by Dr. Joseph Wu| a
psychiatrist and brain imagirexpert; a report and supplemental report by psychiatrist|Dr.
Richard Rosengard; and a letter from Dr. Edwarehch, a pharmacologist. As discussed
in more detail below, McGill also preded testimony from Schaffer, Lanyon, Wu, ard
Rosengard.

The PCR court denied relief, findingathcounsel's performance was neither
deficient nor prejudicial. (ME 10/25/11.) Tleurt noted that trial counsel presented ['a
substantial amount of mitigath” concerning McGill's “dysfunctional family background,
his relationship with Ms. Hards and his substance abuseéd: @t 7.) The court explained

that counsel retained Dr. hgon to evaluate McGill for msible brain damage, but hi

lv2)
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findings were not significant, and the newidence from Drs. Wu and Rosengard w

largely cumulative to the $éimony of Dr. Lanyon.I{l. at 7—8.) The court concluded ther

was not a reasonable probability that thegtiteony at sentencingould have produced a

difference outcomeld. at 8)
3. Discussion

McGill alleges that trial aansel performed ineffectivelgt sentencing by failing to

(a) develop a relationship otist with McGill and his family(b) obtain necessary records;

(c) prepare Dr. Lanyon for his testimony; (@fain other necessary experts; (e) pres
evidence of substance abuse &f) present evidence of sexaause. (Doc. 30 at 67-80.
He further alleges that the PCR court erreitsifindings about triecounsel’s performance
with respect to mitigating édence of substance abuse, sexual abuse, and cogr
dysfunction, and was objectively igasonable in its application Sfrickland (Id. at 57—
62.)

As set forth below, the PCR court’s deroélthese claims was neither contrary |
nor an unreasonable applicatiohclearly established fedenraw, nor was it based on ar

unreasonable determination of the faGnsequently, because the claim does not sat

28 U.S.C. § 2254(d), McGill is not entitled &videntiary development and this Couft

reviews the claim based on trexord before the PCR couRinholster 563 U.S. at 183,
185.

a. Failure to develop eelationship of trust

McGill specifically alleges that trial coundeliled to develop a relationship of trug
with him and his family and a& result they were reluctattt disclose crucial mitigation
information to the defense tea(oc. 30 at 67.) This claim mmeritless. First, there is na

[113

right to a “meaningful relationshipbetween an accused and his counggldtris v.
Slappy 461 U.S. 1, 14 (1983%ee also Plumlee v. Mastel2 F.3d 1204, 1211 (9th Cir
2008).

Next, McGill cites no support in the stateucorecord for his assertion that a lag

of trust in the defense team caused thé&Ms to withhold mitigating information. $ee
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Doc. 30 at 68—70.) During tHeCR proceedingMcGill offered an affidavit from Schaffer
in which she attested that members ofQdks family “were not forthcoming with
information” and “were either dishonestmot cooperative,” and that Lonnie “absolute
refused to cooperate in comitggcourt” and threatened karm Schaffer or McGill's case
if forced to testify. (Doc. 34, Ex. Y at 19)cGill did not, however, fier evidence that his
family distrusted the defense team. He prediatisevidence for the firsime in affidavits
from his siblings that were gpared in 2013 for #se habeas proceedings. (Doc. 70, E
58, 59, and 61 PRinholsterforbids the consideration of thiew evidence. 563 U.S. at 183
185.

Finally, the argument thabunsel performed deficientlyy failing to consult with
McGill is not supportedby the record or theases McGill cites. Isummerlin v. Schriro
427 F.3d 623, 63®th Cir. 2005);penalty phase counsel dmdt conduct any independen
investigation, not even consulting with his cliedt’Correll v. Stewart 137 F.3d 1404,
1412 (9th Cir. 1998), there wam “almost complete absenoé effort on the part of
Correll's counsel to investigate, develggmd present mitigating evidence.” Here, [
contrast, neither the status of the lawyerstlielationship nor theumber of hours spent

in direct consultation with McGill preverdecounsel from investaging and presenting &

wealth of mitigating inforration, including detailed testimony from several family

members and voluminous reds documenting McGill's familyand social background.

b. Failure to obtain necessary records

McGill alleges that trial counsel performegffectively by failing to obtain recordg
from his juvenile adjudications, police repoftsm some of his prioarrests, additional
school records, Ann’s marriage and divorce rdsphis siblings’ arrest records, recorg
from Lonnie’s stay at Boysville, and McGal'complete recordBom Buckner's Boys
Ranch and Boysville. (Doc. 30 at 71.) Acdogl to McGill, thesematerials “include
crucial evidence in mitigation of McGill's criey including test swres and grades from
third and fourth grade, information about drsig use, and information about his juveni
record.” (d.)
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The PCR court’s denial of thisatin was not objectively unreasonaldeeRichter,
562 U.S. at 105. Counsel’'s performaneas neither deficient nor prejudicial.

As outlined above, counsel presented enak of McGill's academic difficulties,
placement in group homes, apvenile crimes. This evidee included the extensive
record compiled by Brewer and submitted ag®mbit at sentencingDocs. 35-1 Ex. S.)
The exhibit contains records from McGill'sgglements at Buckner’s and Boysville, schg
records, employment recordsmyd military records, alongithh Brewer’s interview notes
detailing McGill's family backgound and personal historyd()

The omitted materials would Y& covered the same grouaslthe records and othe
information counsel offereds mitigation evidence. Beg cumulative, it would notditer
thesentencingprofile” presented to the jurgtrickland 466 U.S. at 70Gsee Runningeagle
v. Ryan 825 F.3d 970, 985 (9th Cir. 2018&gabbitt v. Calderon151 F.3d 1170, 1175 (9th
Cir. 1998)

C. Failure to prepare Dr. Lanyon

McGill alleges that counsel performedeffectively by failing to provide Dr.

Lanyon with the police reportsnd presentence reportsriravicGill's armed robberies.

(Doc. 30 at 70-74.) Dr. Lanyon testifiedathMcGill told him he had no memory of

committing the robberies. Dr. Lanyon opined tet memory loss wasaused by drug use
or, more likely, a heathjury McGill reportedly sufferedhsortly before the robberies. (RT
11/8/04 at 107.) On cross-examination, gresecutor impeached Dr. Lanyon with th
reports in which McGill was able tecount the details of the robberidsl. @t 138—45.)
Lead counsel Schaffer testified at tRER hearing that she made a strate(
decision, after discussing the ttest with co-counsel, not tprovide Dr. Lanyon with the
documents. (RT 10/4/11 at 142.) She was concerned about disclosing the doct
because McGill “had allegedly told the probation officer when sheviateed him that he
had a child . . . and he neededyet out to be with that @d, and we couldn’t prove that.”
(Id.) Counsel believed she was “protecting” Gitt by not providingthe report containing

his false claim of being a fatherd(at 143.)
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By the time of her testimony at the P@Raring, however, Schaffer believed sk
should have disclosed theports to Dr. Lanyon.Ild.) Her second thoughts are ng
sufficient to establish deficient performan8ee, e.gChandler v. United State218 F.3d
1305, 1315 n.16 (11th Cir. 200(@xplaining that the inefféiwe-assistance inquiry is
objective, so counsel’s postconviction admissibdeficient performance “matters little”)
In determining whether counsel's performangas deficient, a reviewing court “will
neither second-guess counsel’'s decisions,appty the fabled twenty-twenty vision o
hindsight.” Karis v. Calderon283 F.3d 1117, 1130 ® Cir. 2002) (quotindstrickland
466 U.S. at 689). McGill has not met his buraé¢ showing deficient performance becau
Schaffer’s choice not to provide Dr. Lanyoitiwthe report was a strategic decision al
therefore “virtually unchallengeableStrickland 466 U.S. at 690. hough this strategy

allowed the impeachment of Dr. Lanyon’stimmony that McGill suffered from amnesia 4

e

—+

1

the time of the armed robberies, “we do not selqgquess trial counsel on strategic decisigns

that prove to be unsuccessflfayfield v. Woodford270 F.3d 915, 934 (9th Cir. 2001).

The PCR court’s denial of thisatin was not objectively unreasonal®eeRichter,
562 U.S. at 105.

d. Failure to retainother necessary experts

McGill alleges that trial counsel perfoeah ineffectively by failing to retain
additional experts to explaingmexus between thmaitigation evidence and the crimes; t
determine whether McGill's drug use or meritahlth conditions saftied the “diminished
capacity” mitigating circumstance, A.R.S. 8§ 13-703(G)(1), or impaired his ability

premeditate; and to explainshidysfunctional relationship with Jonna Hardesty. (Doc.

at 74.) McGill also argues thatwasel should have taned the type of expert to whom he

would have been comfortable disclosimg alleged childhood sexual abudd. &t 74-75.)
He asserts that “Schaffer's use of Dr. Lanydrtrial did not disch@e her duty to retain

other necessary expert witnesses.” (Doc. 30 at 75.)

In support of these allegations dwgithe PCR proceedings, McGill presente

testimony from two experts @ddition to Dr. Lanyon. Dr. Wtestified that McGill's PET
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scan revealed a decreasefiantal lobe activity relativeto the occipith cortex and
asymmetry between the left and rigbperior parietal lobule. (RT 10/4/kt 83-85, 88.)

He explained that the froait lobe governs impulseontrol and judgment, and the

asymmetry revealed in McGIlIBET scan was consistent wilin. Lanyon’s report of some
impairment in languagand symbolic skills.If. at 84—-85, 89.) Dr. Wu testified that th
scan, although conducted eiglgars after the crimes, mdgkely reflected the state of
McGill's brain at the time of the murdeid( at 89—90.) Dr. Wu also opined that althoug
recent drug use may affect a PET scaly, @mnormality caused by drug use would 1
longer be visible on a PET at after about six monthdd( at 103—-04, 117.) Dr. Wu
acknowledged that a PET scan alone cannot be used to render a dialghasig1()

Dr. Rosengard testified that childhotduma of the kind McGill experienced
increases the likelihood of later substanaesaband other difficultiegRT 10/5/11 at 16—
19.) He opined that Matbexhibited “Stockholm Syndromah his relationship with Jonna
Hardesty, and diagnosed McGill with tragEdependent personality disorddd. (@t 19—
23.)

Dr. Rosengard also testified, contraryoio Wu's opinion, that brain damage cause

by substance abuse is “pemeat and irreversible.”lqd. at 29-30.) He testified that Dr

Wu's findings were helpful écause they corroborated his “cent. . . that there may be

some neuropsychiatric pathology or damage to the br&h4t(26.) Dr. Rosengard agree
with Dr. Lanyon, however, that M&ill had no cognitive deficitsld. at 47.) Dr. Rosengard

concluded that McGill’s historgf trauma and abuse, alonith his dependent personality

disorder, combined to lower hasility to resist Hardesty’s M, and that the brain damage

suggested by Dr. Wu'’s report affecteid ability to make good decision$d.(at 52-53.)
Dr. Lanyon reviewed Dr. Wu's PET scaasults during the preparation of hi
supplemental report for the PCR proceedindgis. 4t 30.) He testified that Dr. Wu’s
findings would have aided his earlier evalaatonly “in one minor way”: the impairmen{
Dr. Wu observed in the leftarietal area was consistent with Dr. Lanyon’s findings

minor impairment in McGill’'s spes and language functioningd(at 30.) Dr. Lanyon
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reiterated that he found no evidence ohtal lobe damage in his evaluatiold. @t 31.)
He concluded that Dr. Wu’s findings woulebt have altered oeven corroborated his
original evaluation and trial testimony besa the findings were “too minor” and “n(
smoking gun.” [d. at 33, 55.)

Following the hearing the PCR court regMcGill’s ineffective-assistance claim,
finding neither deficient performance nor peice. (ME 10/25/11.) The court found tha
Dr. Lanyon’s evaluation of Mcit was “thorough and complete,” that counsel present
substantial mitigation evidence, and tlthé new evidence offered by Drs. Wu ar
Rosengard was cumulative and not significanbugh to have resulted in a reasonal
probability of a life sentence fifresented at sentencintyl.(at 8.) This decision was neithe
contrary to nor an unreasonable applmaif clearly-established federal law.

At sentencing, counsel presented naitigg evidence concerning McGill'g

psychological condition as it related to the naurdnd evidence abbthe nature of his

1
ed
d
le

r

dysfunctional relationship witBonna Hardesty. The jury was not, as McGill argues, “left

to wonder why McGill stayeavith Hardesty despite herZarre and abusive behavior.
(Doc. 30 at 75.) Instead, family membergldr. Lanyon testifiedibout the dynamics of
the relationship and its negative effects onGic He was under her control, passive,
follower; she was violent, destructivegntrolling, and a bad influenc&deRT 11/1/04 at
58, 144-45; RT 11/2/04 at 2B8, 55-57, 76—83, 94-95.y..anyon described Hardesty
as “actively psychotic.” (RT 11/8/04 at 95-9H@ explained that McGill was particularly
vulnerable to Hardesty because of hisnowathologies and thelistorted view of
relationships he developed as téld of a neglectful motherld. at 97-98.) Dr. Lanyon
testified that to “survive emotionally” McGill had to accommodaterhother’'s behavior
in abandoning and neglecting hinid.j He repeated this pattem his relationship with
Hardesty, tolerating her bad behaviopnder to preserve the relationshilal. @t 98.)
Counsel did not perform ineffectively byilfag to hire another expert to explaif
McGill's relationship with Hardsty. Dr. Rosengard’s diagsie of dependd personality

disorder does nothing but add a name ® ¢tbndition described bthe witnesses at|

-19 -

a




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

sentencing, including Dr. Lanyon, who d&gd the dysfunctional relationship between

McGill and Hardesty. Dr. Wu Biply echoed Dr. Lanyon’s opinidhat only a pathological
person would maintain a rél@nship with a person likelardesty. (RT 10/4/11 at 93.)
Similarly, McGill has not shown that cosel performed ineffectively by failing to
retain experts who could establish a cotinadetween McGill's psychological conditior
and the crimes. The testimony of Drs. Wu &osengard at the PCR evidentiary heari
does not support this ctai They offered little newinformation about McGill's

neuropsychological condition. Dr. Wu'’s interpretation of the PET scan, showing a dec

in frontal lobe activity, was consistent witke testimony Dr. Lanyon offered at sentencing.

(SeeRT 10/4/11 at 100-01.)

The PCR court correctly deteined that thisvidence was cuntative. (Doc. 34,
Ex. Y at 8.) It did not alter[] thesentencingprofile” presented to the jurgtrickland 466
U.S. at 700see Runningeagl&25 F.3d at 98®abbitt 151 F.3d at 1175.

In denying this claim the PCR court alsoifid that “Dr. Lanyon is a qualified expef

and Ms. Schaffer was entitled to rely on the cetapcy of his evaluation of the defendant,

(ME 10/25/11 at 4.) McGill contends that this conclusion was unreasonable (Doc.
61—-62), citing Schaffer’s assertion that Dr. {an “did a horrible job of preparing for hig
testimony” and “was not qualified for the tagiresented in Mr. McGill's case.” (Doc. 34
Ex. Y at 13-14.)

McGill's argument is unpersuasive. EKjrdhe PCR court aoectly noted that
Schaffer was entitled to rely on Dr. Lanydeyond Schaffer's opinion, nothing in thg
record indicates thdDr. Lanyon was not qualéd to examine McGillSee Turner v.
Calderon 281 F.3d 851, 876 (9th ICi2002). Reliance on a “properly selected expert”
“within the wide range of prefssionally competent assistanclarris v. Vasquez949
F.2d 1497, 1525 (8 Cir. 1990). In fact, DrWu testified at the PCR evidentiary hearir

that Dr. Lanyon administerea comprehensive battery néuropsychological tests. (RT

10/4/11 at 100-101.)
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Next, even if McGill offered valid chaltges to Dr. Lanyon’s performance, “[t]h¢
Constitution does not entitle a cimal defendant to the effecévassistance of an expe
witness.”Wilson v. Greenel55 F.3d 396, 401 (4th Cir. 1998ge Harris 949 F.2d at
1518;Silagy v. Peter,905 F.2d 986, 1013 (7th Cir. 199Therefore, “while there may be
a duty to seek out psychiatric evaluation afiant where appropriat¢here is no duty to
ensure the trustworthiness of the expert’'s conclusidBabbitt 151 F.3d at 1174cf.
Hendricks v. Caldergr70 F.3d 1032, 1038-39 (9th Cir. 1995) (“To now impose a duty
attorneys to acquire sufficiebtackground material on whiam expert can base reliabl
psychiatric conclusions, indepgent of any request for infmation from an expert, would
defeat the whole aim of having expgutgticipate in the investigation.”).

As the PCR court found, trial counseHoeemed reasonably in using Dr. Lanyon &
an expert at sentencing.

e. Failure to present evidence of substance abuse

McGill alleges that counsel performeceffectively by failing to “obtain detailed
evidence regarding McGill’s histpiof drug use, or establistith any certainty the amoun{
and type of sbstances McGill had abusedthe days and hoursdding up to the crime.”
(Doc. 30 at 76.)

The addiction expert approved by Schaffeffice, Dr. Mace Beckman, a medics
doctor from California, would not assist McGill's defense because McGill refused t
admit his involvement in the crimé¢RT 10/4/11 at 130, 147—-48ounsel did not retain
another addiction expert. The PCR court fourat tounsel’s “tactical decision not to ca
Dr. Beckman was reasonable.” (ME 10/25/104atThe court considered Dr. French
letter but found that because he did naleate McGill his testimony about McGill's drug
use and its effects would be speculatind &add nothing to Dr. Lanyon’s testimonylti()
This decision was not contrary @0 an unreasonable applicationSifickland nor was it

based on an unreasonabléedmination of the facts.

4 The Office of Legal Advocate approved the appointment of Dr. Beckman i

denying counsel’s request to appoint Dr. eggHoyt-Croft, a substance abuse counselor.
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At sentencing, Dr. Lanyon testified abhddcGill's extensive dug abuse. McGill
reported using marijuana from the age of 13 axdgept for his periods of incarceratior
had used it daily since. (RT /BI04 at 108-09.) After his release from prison in 1993,
became a heavy crystal meth userdadi a daily crystal meth userld(at 109.) Dr.
Lanyon testified that methamphetamine gaeses paranoia and impairs judgment, 3
chronic use “would remove any remiaig fragment of ability to reason.Id}) In addition,
Dr. Lanyon’s report, admitted at trial, sdt that McGill “had been actively using
methamphetamine and had been awake for sedayalat the time of éhevents with which
he is charged.” (Do@&4, Ex. S at 260.)

McGill argues that it was not reasonable for counsel to oalyDr. Lanyon’s
testimony because “methamphetamuse was not his areae{pertise.” (Doc. 30 at 76+
77.) This ignores the fact ah Schaffer had retained tlldiction specialist who was
authorized by her office, but he refdséo evaluate McGill based on McGill's
unwillingness to acknowledge his partidipa in the crimes. McGill offers only

speculation that an alternative course dfoacby counsel, such as renewing her requ

)
he

nd

2St

for a different addictionologistvould have resulted in the appointment of an expert whiose

testimony about McGill’s drug use would haveen more persuasive than Dr. Lanyon
(SeeDoc. 30 at 77.)

“The choice of what type of expert toeuss one of trial sttegy and deserves ‘3
heavy measure of deferenceTurner, 281 F.3d at 876q(oting Strickland 466 U.S. at
691); see Harris 949 F.2d at 1525. Ifmurner, the Ninth Circuit rejected the claim thg
counsel performed ineffectivelyy retaining a general psychgiet and not an expert or
PCP. 281 F.3d at 87@he court held that the argumehat “a more specialized exper
would have been more persuesifailed to support a claim oheffective assistance of
counselld.; see Richter562 U.S. at 107 (“Counsel wastitled to formulate a strategy
that was reasonable at the time and to balémoted resources in @ord with effective

trial tactics and strategies.”).

-22 -

—+




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

In addition, McGill cannot establistmat he was prejudiced by counselis

inability to retain a different expert. McGpresented the PCR court with the letter by Dr.

French discussing the effects of methampheta use.(Doc. 35-4, Ex. QQ.) Dr. Frendgh

explained that chronic use can cause “meftaatamine psychosis,” with effects such as

delusions, hallucinations, paranoia, antpulsive and aggressive behavioid.(at 3.)
Citing the PET scan that showed an abnormality “compatible with brain injury
neuropsychiatric illness,” Dr. French opindtat “the combination of heavy chroni¢
methamphetamine abuse and an underlying brpirny negatively affeted Mr. Gill's [sic]
cognitive abilities and control over his behaviotd. @t 4.)

Dr. French’s opinions are not sufficientéstablish that thBCR court’s findings
were objectively unreasonable. As the PQ@Rrtnoted, Dr. French, unlike Dr. Lanyon,

did not evaluate McGill to detanine the extent of his drugse preceding the murder. (ME

10/25/10 at 4.) Even assuming counsel had bden@kbetain an expert such as Dr. Frengh,

and that the expert’s opinisrafter examining McGill wereonsistent with the opinions
offered in Dr. French’s letter, McGill cannshow that he was ejudiced by counsel’s
performance. Dr. French’s findings are msotbstantially different from Dr. Lanyon’s
testimony about the effects of chronic metpaetamine use on McGill at the time of the
murder. The jury waRlilly aware that McGill abused rtteamphetamine and was impaired
at the time of the crimes.

f. Failure to present evidence of sexual abuse

McGill alleges that counsel performeceffectively by failing to present evidenct
that McGill had been sexualBbused at Boysville. (Doc. 3 60, 77-80.) In raising this

13%

claim during the PCR proceadjs, McGill relied on Dr. Rosgard’s report, dated March

or

1, 2010, which stated that “[McGill] indicateédat he was abused in a boys’ home by @an

older boy, when he was 8 or 9 and raped dnferent times by that person. He hit that
person with a two-by-foumal then the abuse stoppédDoc. 52-3, Ex. 48 at 4.) The PCR

> McGill stated that the abuse occuragdBuckner’s. (PCR petition at 31.) Lonni
Foster also stated in his 2010 affidavittihe abuse occurred Buickner’s. (Doc. 35-4,

(4
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court found the ineffectivesaistance claim was not colbta because the allegation g

sexual abuse was unsubstantiaf®tE 10/25/10 at 5.) Thisatision was not contrary tg

or an unreasonablapplication ofStrickland nor was it based on an unreasonalp
determination of the facts before the court.

In his report Dr. Lanyon noted that MitiGhad denied any sealiabuse. (Doc. 34,

e

Ex. S at 259.) McGill now claims, however, th@l counsel should have pursued the issue

because “there were several indications e@ill had been sexually assaulted while at

Boysville,” including the fact that “sexuabuse and assault are all too common in syich

institutions” and that his half-brother Lonnie reported beingiakty abused at Boysville.
(Doc. 30 at 78.) Therefore, acding to McGill, “Even if [re] did deny being sexually]
abused during this interviewgcounsel] should not have considered that statement

indicate that no further ingéigation was necessarylt(at 79.)

“The reasonableness of counsel's actiongy be determined or substantially

influenced by the defendantsvn statements or action$trickland 466 U.S. at 691. The

Ninth Circuit has explained that “counselrnist deficient for failing to find mitigating

evidence if, after a reasonable investigatimothing has put the counsel on notice of the

existence of that evidenceBabbitt 151 F.3d at 1174 (quotifdatthews v. EvattLl05 F.3d

907, 920 (4th Cir. 1997)). Aordingly, “[a]Jn attorneydoes not render ineffective
assistance by failing to discovand develop evidence of dffiiood abuse that his client
does not mention to himNewland v. Hall527 F.3d 1162, 1202 1th Cir. 2008) (quoting
Williams v. Head 185, 1223, 1237 (11th Cir. 1999pee Stewart v. Sec’y, Dep't @
Corr.,476 F.3d 1193, 1210-11 1%th Cir. 2007) (denying claim

of ineffective assistance based on amlis failure to discover defendant’s

=N

\*2J

childhood abuse because defendant never told counsel aboudenygard v.
McDonough 459 F.3d 1217, 1245 (11th Cir. 200@etermining that counsel did not

perform deficiently by failing to investigate present evidence aefendant’s childhood

Ex. NN at 2.) Despite this, ¢hclaim now is that McGill andonnie were both abused at
Boysville.
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sexual abuse because defendhartied being sexually abusetj.is black-letter law that
counsel cannot be found deficient for belrgywhat his client plausibly tells himMickey
v. Ayers 606 F.3d 1223, 1242 (9th Cir. 2010).

Lonnie’s claim that he was sexually abdglid put the defense team on notice
the issue, but both McGill andshbrother Cordell denied being sexually abused. Ther|
no support for McGill's argument that counggiored the issue. To the contrary, McGill’
mitigation specialist focused much of hawestigation on McGill's placement a
Boysville, speaking to institution’s current administratiogathering records, anc
interviewing family members. That evidence was presentdidetqury. Thefact that the
defense team did not find evidence of aer@vWcGill denied does not render counse
performance ineffectiveSee Babbift 151 F.3d at 1174 (findingounsel’s failure to
uncover family history of mental illnessas “not unreasonable” where “[clounsel’
investigator did speak witBabbitt's family members anfiliends and othes who might
have had such information, but none of thewlicated there was any history of ment

illness in Babbitt's family.”).

“W]hen a defendant has given counsefson to believe that pursuing certain

investigations would be fruitds or even harmful, courise failure to pursue those
investigations may not later lodallenged as unreasonabl8ttickland 466 U.S. at 691.
Here, it was not unreasonable of counsel totéadiscover evidence of an incident thg
McGill explicitly denied and didhot disclose until six yearstaf his trial. McGill does not
cite any additional steps counsel could hakenahat would have ¢ehim to disclose the
alleged sexual abuse.

4, Conclusion

of

[72)

[72)

“The Sixth Amendment guarantees @aable competence, not perfect advocacy

judged with the benefit of hindsightYarborough v. Gentry540 U.S. 1, 8 (2003per
curiam) (citations omitted). Undestricklands highly deferential standard, counsel’
performance at McGill's sentencing wasvell within the range of professionally
reasonable judgmentsVan Hook 558 U.S. at 12 (quoting8trickland 466 U.S. at 699).
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In Van Hook defense counsel spoke with thdesielant’s mother, father, aunt, and

a family friend; met with tw@xpert withesses; reviewedlitary and medical records; ang
considered retaining a mitigation specialidt.at 9-10. Counsel presented mitigatir]
evidence about the defendartraumatic childhood and his pairment on the day of the
crime.ld. The Court found that the scope of ceels investigation was reasonable evs
though counsel did not interview all of thefeledant’s relatives or the psychiatrist wh
treated his motherd. at 11.

In McGill’'s case, the defense team exded the scope ofdéhinvestigation invan
Hook and their efforts producedthorough picture of Mcibs tumultuouschildhood, his
substance abuse, his mental healtid his relationship with Hardes#s with Van Hook
“[t]his is not a case in which the defendanéiorneys failed to act while potentially
powerful mitigating evidence s&a them in the face, oromld have been apparent fror
documents any reasonable at®y would have obtained358 U.S. at 11 (citations
omitted). Although McGill argues thahe mitigation investigeon should have produced
more or different information, the scopetbé investigation was not limited and couns
did not ignore any potential lead$T]he relevant inquiry undestricklandis not what
defense counsel could have pursued, btiterawhether the choices made by defen
counsel were reasonabléabbitt 151 F.3d at 1173 (quotirgjripongs v. Caldergnl33
F.3d 732, 736 (9th Cir. 1998 Here, the choices made by counsel were reasoridxe
Cox 613 F.3d at 896i(fding “counsel’s thorough mitigatn investigation was more thali
reasonable. Counsel interviewed most ofitlaer’s close relatives, CYA counselors

school teachers, and other peoplaifear with Petitioner’s background”).

In addition, McGill has failed to show heas prejudiced by counsel’'s performang

at sentencingTo establish prejudice, McGill mudemonstrate “a reasonable probabili
that a competent attorney, are of [the available mitigemg evidence], would have
introduced it at sentencing,” and “that had thg jueen confronted witthis . . . mitigating

evidence, there is a reasoralprobability that it would haveeturned with a different
sentence.Belmontes558 U.S. at 20 (quoting/iggins v. Smith539 U.S. 510, 535, 536
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(2003)); see Apelt v. Ryar878 F.3d 800, 832 (9th Ci2017) (setting out the steps for

analyzing prejudice).
McGill cannot make that showing. Theidence he alleges was omitted was eith

cumulative or unsubstantiate The additional evidenceoncerning McGill's brain

abnormality and substance abaskls little weight to the evishce offered at sentencing.

McGill's claim that he was sexually assaditat Boysville remains, as the PCR cou
found, unsubstantiated and coudicked by his earlier denialf abuse, reducing whateve
weight it would have had asmitigating circumstance.

The new evidence does not “clear[] firet hurdle” of “paint[ing] a verydifferent
picture of [McGill's] background and chatac than was presented at sentencidgeélt
878 F.3d at 83%ee Stricklang466 U.S. at 700. The portraf McGill's background and
character as presented at sentencing wiaaltewed by the new evidence produced duri
the PCR proceedings. Trial caat presented the jury wigvidence of McGill's chaotic
and traumatic childhood, his history of sulbstaabuse and possilein impairment, and
the causes and results of his dysfunctionatienship with Jonnélardesty. The Arizona
Supreme Court recognized that the mitigatinglence presented at sentencing was 1
insignificant.” McGill, 213 Ariz. at 162, 140 P.3d at 945.

Because the essentials of McGill'stigating case were unchanged by the ne
evidence developed during the PCR proceedings, McGils*“ not shown that,
after reweighing the aggrawag and mitigating evidence,dhe is a reasonable probabilit
that, absent the errors, thensencer would have concludedttihe balance of aggravatin
and mitigating circumstancedid not warrant death.Apelt 878 F.3d at 832-33. A
reasonable jurist could find that totality okthitigating evidence, vém reweighed againsit
the gruesome nature of the crime and thengtiaggravating factors, was not sufficient |
establish a reasonable probability that Mc@ibduld not have been sentenced to deg
absent trial counsel’'s erroiSee idat 833;Belmontes558 U.S. at 27-28.

As the Ninth Circuit has observed, “There willvaysbemoredocuments that

could be reviewednorefamily members that could be interviewed amore psychiatric
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examinations that could be performedéavitt v. Arave646 F.3d 60512 (9th Cir. 2011)
In McGill's case, the record bare the PCR court demonstdtthat counsel conducted
reasonable investigation and that, even istt@pe of the investigian had been expanded
significant new mitigation evidence was not available.

Accordingly, under AEDPA’sloubly deferential standar@jchter, 562 U.S. at 105,
the PCR court’s denial of the claim does ntis§a28 U.S.C. 8§ 2254(dClaim 1 is denied.
McGill's request for evidentiary develo@nt of the claims is also denied.

Claim 2:

McGill alleges that trial counsel performe@ffectively at the aggravation phase (
sentencing by failing to challenge the primrious offense aggravating circumstang
A.R.S. 8§ 13-751(F)(2). (Doc. 3 85.) McGill contends thabunsel should have reduce

the weight of the factor by presenting eviderthat he suffered from brain injury and

cognitive dysfunction, and that at the timetlé prior offenses he was intoxicated af
unarmed. Id. at 86, 88.)
McGill raised this claim in his PCR petitioThe court rejected the claim as n(

colorable:

The Court understands thetaim to be made in the context of mitigation at
the penalty phase. The defendant dodscnatest the validity of this prior
conviction [sic] as a (F)(2aggravator; rather, he apﬁears to argue that its
sev_erl(l;?/ could have been minimized &lyowing the effect that his alleged
brain damage had on its commissi@his assertion ispeculative and not
substantiated by any of the exhibitéfered by the defedant. Further,
Defendant recounted his prior crimiesdetail on cross-examination (as he
did to the presentence writer), undermgany claim that hblacked out or
could not recall his crimes. He plead gucivtty)t no contest, and the F(2) factor
IS the fact of conviction.

(ME 10/25/10 at 5-6.) McGill contends thiie PCR court’s decision was based on
unreasonable determinationtbg facts. (Doc. 30 at 85.)

Respondents acknowledge that the PCRtcawed in stating that McGill testified
about his prior convictions. The court was correct, however, in noting that McGill was

to recount the details ofelrobberies, as he did @ questioned by the police.
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McGill contends that the PCR court alswed in characterizing as speculative a

unsubstantiated McGill's assertion that brdamage affected his conduct in committirjg

the robberies. (Doc. 30 at 86—87.) This firglivas reasonable. Thewoets of Drs. Wu and
Rosengard did not substantiaeclaim that brain damagsdfected McGill's conduct in
committing the robberies in985. To the contrary, as sl#ibed above, the evidenc

supporting that assertion was supgliy Dr. Lanyon at sentencing.

D

Moreover, counsel did investigate tmebberies and presented evidence and

argument at sentencing to tpthe crimes in contextna minimize their seriousness,.

Mitigation specialist Brewer téfed that McGill was not in fet armed, bubhad placed his
hand in his jacket pocket to simulate a g{iRil 11/8/04 at 22.) The jury also heard th
fact when the prosecutor redtGill’s version of the crimes from a police report during
Dr. Lanyon’s cross-examinatiorid(at 139-45.) Dr. Lanyon algestified that McGill was
homeless, “living hand to outh,” and drinking when heommitted the robberiedd( at
106-07.)

During her closing argument counsel addesl the robberies and placed them

context of McGill's life crcumstances at the time:

So Leroy at that point is homeleswahe’s drinking antie’s probably using
drugs and he does some armed robbéoiegetty cash and these are serious
offenses. We in no wagnean to minimize them. We know that he was
drinking at the time that these offenses occurred.

| would invite you to look at the prestence reports that talk about these
offenses, it gives you a %Ilmpse into Lereyife at this time. He is staying at
a girl named Debbie’s house, he’s stayin an abandoned car in Cortez
Park. He’s desperate for money. Heasically just hanging out jobless and
he robs a Dairy Queen and a donwtestfor some chump change. And he
paid for those crimes with eight years of his life.

(RT 11/10/04 at 22.)

The PCR court’'s denial of this claimas not contrary to or an unreasonal
application of Strickland. Trial counsel presented theidence McGill contends was
omitted, including the fact 8t McGill was not actuallyarmed when he committed thg
robberies and that he waspaired by alcohol and possibly suffering from brain dama

at the time. McGill does not cite additioralidence that woulthave more-effectively
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challenged the prior offenses as an aggmgafactor. To the extent the aggravatin
factor’'s weight could be minimizk counsel perfored competently.
Claim 2 is denied. Because 283C. § 2254(d) is not satisfiddinholsterbars the
introduction of new evidence and McGill's regtigor evidentiary deslopment is denied.
Claim 3:

McGill alleges that counsel performedfiieetively during jury selection by failing

to rehabilitate a prospective juror (“Jurdt”) who expressed opposition to the death

penalty. (Doc. 30 at 89.) McGill did not raise tlelaim in state court. He argues that i
default is excused undddartinez The Court disagrees. PCR counsel did not perfg
ineffectively by failing to raise this &lm, so the default is not excused.

Based on her response to a questionthan juror questioraire, the State and
McGill's counsel stipulated thauror 21 be excuddor cause. (RT 10/1@4 at 3.) Counsel
stipulated to the dismissal gfgte having attempted to rdhistate two other prospective
jurors who also expresseinequivocal reservations about the death pen&geoc. 30
at 92.) According to McGill, tis means that counsel perfathineffectively by failing to

do the same for Juror 21.

McGill cannot meet his burden of showidgficient performance based simply gn

the fact that counsel proceedditierently with respect tondividual jurors who expressed
opposition to the death penal§ee Bridge v. LynaugB38 F.2d 770, 776 (5th Cir. 1988
(“A trial counsel’s decision noto attempt to rehabilitata venire member under suc
circumstances does not constitute ineffectssstance of counsel.”). He cannot rebut t
presumption that counsel acted reasonablstipulating to the excusal of Juror Hee
Hughes v. United State®58 F.3d 453, 457 {6 Cir. 2001) (“@unsel is also accordec
particular deference when conducting voir dia.attorney’s actiongluring voir dire are
considered to be matteo§ trial strategy.”).

Because the underlying allegation of ineffective assistance of trial counsel i

substantial and unsupported by any factbasis, PCR counsel did not perforr
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ineffectively by failing to raise the claingee Sextqr679 F.3d at 1157. Claim 3 remain
procedurally defaulted armhrred from federal review.

Claim 29:

McGill alleges that his appellate counpelformed ineffectivel by failing to raise
meritorious claims. (Doc. 30 &64.) He did not raise the claimstate court. Its default is
not excused unddviartinez See Davila137 S. Ct. at 2062—-6&laim 29 is denied ag
barred from federal review.

B. Remaining Exhausted Claims

McGill raised the following @im on direct appeal, whetieey were rejected by the
Arizona Supreme Court. McGill is nentitled to relief on these claims.

Claim 10:

McGill alleges that the State failed to prove the “zone of danger” aggravating f
set forth in A.R.S. § 13-703(F)(8)Doc. 30 at 114 McGill contends that the Arizona
Supreme Court’s rejection of this claiMcGill, 213 Ariz. at 154, 140 P.3d at 937, w4
contrary to or an unreasonable applicatioclearly established federal law and based
an unreasonable deterration of the facts.

Whether a state court misapplied an aggragdactor to the facts of a case is
guestion of state lavbee Lewis v. Jeffer497 U.S. 764, 780 (1990). Federal habeas rev
of a state court’s application of an aggravatiactor is limited taletermining whether the
state court’s finding was so arbitrary or dajmus as to constitutan independent due
process or Eighth Amendment violatidd. The appropriate standard of federal habe
review of a state court's application o&n aggravating circumstance is th
“rational factfinder” standard: “whether, afteiewing the evidencen the light most
favorable to the prosecution, any ratibn&ier of fact could have found”
the aggravating factor to exi$tl. (QuotingJackson v. Virginiad43 U.S. 307, 319 (1979))

® The trial court granted McGill's motion ttismiss the (F)(3) faot as it related to
Mary Near, a neighbor who lived an adjoiningapartment, becaudécGill did not know
the apartment was occupied.
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Section 13-703(F)(3) establishes an aggting factor whefiijn the commission
of the offense the defendant knowingly creadagrave risk of death to another person
persons in addition to the ®n murdered durgithe commission othe offense.” The
State must prove that “during the coursehs killing, the defenda knowingly engaged
in conduct that created a real and substhlikigihood that a specific third person migh
suffer fatal injuries.”State v. Carreo210 Ariz. 54, 67, 107 Bd 900, 913 (2005) (quoting
State v. Gonzale&81 Ariz. 502, 514, 892 P.2d 8880 (1995)). The factor requires prog
that others are physically present in therie of danger” created by the murderousldct.

In finding that the State proved tHector, the Arizona Supreme Court explaing
that because McGill knew that Uhl and Yatesre in the apartment “the only questior
remaining are whether McGill shioLhave known thate would create agk of grave harm
to the two men and whether del create such a riskMcGill, 213 Ariz. at 154, 140 P.3d

at 937. The court answered tipgestions in the affirmative:

McGill set two people on fire using gasoline in a very small
apartment. He used enougasoline to cause thetee structure to quickly
become engulfed in flames. On the othand, both of these adult men easigl
escaped the buimgy apartment. Yates was aveakehind a closed door, an
Uhl had just let McGill into the apnent and was aware of McGill’s plan
based on his conversation with himoments earlier. The law does not
require, however, that McGill’s actions thee most risky imaginable. McGill
“l[wa]s aware or believe[d],” that settirige structure on fire “created a grave
risk of death,” for Uhl and Yates. Ti&tate proved this aggravator beyond a
reasonable doubt.

Id. (citations omitted).

A reasonable fact-finder, viewing the esrtte in the light modavorable to the
prosecution, could have determinedttthe (F)(3) factor was satisfieBeeJeffers 497
U.S. at 780. According to Banta'’s testimony{&sand Uhl were present in the living roo
with her and Perez when McGill entered tharapent, tossed the gasoline, and started

fire.” (RT 10/20/04 at 48.) Gakwe was found not only on the victims’ clothes but ¢

" When interviewed by Detective Kule9dcGill indicated that Yates was in the

bedroom with the door closed when the fire start8deRT 10/25/04 at 37-38.) Again, ir
reviewing this claim the Court must assessawidence in the lightnost favorable to the
prosecutionSeeleffers 497 U.S. at 780.
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carpet pad samples taken near the front d&br.10/21/04 at 98—99.) The fire destroys
Yates's apartment and spretadthe adjoining apartmeniVhen Yates escaped from th
apartment he was coughing so hard hediffidulty speaking andvas given oxygen. (RT
10/20/04 at 93-94.) Based upon these circantds, a rational trier of fact could hav
found that McGill knowingly creted a grave risk of death émother person vém he used
an accelerant to start a firearsmall one-bedroom apartment.

Claim 10 is denied

Claim 11:

McGill contends that his rights underetibouble Jeopardy Clause were violate

when he was convicted of endangerment aagéme conduct was used as an aggrava
factor in sentencing him to death. (Doc. 30 at 118.) The Arizona Supreme Court d
this claim on direct appeaMcGill, 213 Ariz. at 153-54, 140 P.3d at 936&3VcGill
asserts that the ruling was anreasonable application of ctgaestablished federal law,
This claim is denied because th@vas no double jeopardy violation.

The Double Jeopardy Clause of the Fitlmendment protects against a seco
prosecution for the same offense after acquittal or conviction and against mu
punishments for the same offenSehiro v. Farley 510 U.S. 222, 229 (1994). Clearly
established federal law holds tilaé sentencing phase of a italcase is not a successiv,
prosecution for double jeopardy purpoddsat 230;Williams v. Oklahoma358 U.S. 576
(1959). “Aggravating circumstances are rsgparate penalties or offenses, but 4
‘standards to guide the making [te] choice’ between the alternative verdicts of deg
and life imprisonment.Poland v. Arizona476 U.S. 147, 156 (1986) (quotiBgllington
v. Missourj 451 U.S. 430, 4381981)). Therefore, use of prior convictions to enhanc
sentence for a subsequent offensesdu# constitute double jeopardchirg 510 U.S. at
230;see Witte v. United Statgsl5 U.S. 389, 3991095) (holding that use of evidence ¢

_8In rejecting this claim, the Arizonaireme Court found that double jeopardy w
not violated because the crimesendangermentna first-degree murder did not satis

the same-elements test set outBilockburger v. UnitedStates, 284 U.S. 299 (1932).

McGill, 213 Ariz. at 153-54, 140 P.3d at 936-8fe Court need not reach that issue.
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related criminal conduct to enhance a defantd sentence for a separate crime does
constitute punishment for that conduct witthe meaning of the Double Jeopardy Claus
Lowenfield v. Phelps484 U.S. 231, 246 (1988) (“[T¢hfact that the aggravating

circumstance duplicated one of the elemaitshe crime does not make this sentence

constitutionally infirm.”).

McGill's rights under the Double JeopardyaGse were not violated by the use
the “zone of danger” aggravag factor. Claim 11 is denied.

Claim 12:

McGill alleges that his Fifth and Sixth Aendment rights were violated when th

court dismissed a potential juror (“Juré8”) for cause “based on her generaliz¢

objections to the death penalty.” (Doc. 3@ 20.) The Arizona Supreme Court denied th
claim on direct appeaMcGill, 213 Ariz. at 152, 140 P.3d at 935.

Clearly established federal law provides that capital case jurs cannot be struck|
for cause “because theyoiced general objections tihe death penalty or expresse
conscientious or religious sgles against its infliction.Witherspoon v. 1llinois391 U.S.
510, 522 & n.21 (1968noting that exclusion for causedappropriate if views on the deat
penalty would prevent prospective jurors tiranaking an impartial decision as to th
defendant’s guilt”). “[A] juror may not be challenged for cause based on his views g
capital punishment unless those views wloyrevent or substéially impair the
performance of his duties as juror in accordance witlnis instructions and his
oath.” Adams v. Texagl48 U.S. 38, 45 (19803pe Wainwright v. Witd69 U.S. 412, 424
(1985).

A trial judge’s exclusion of a juror for cauisea finding of facentitled to deference.
28 U.S.C. § 2254(e)(1¥ee Witt469 U.S. at 428—-29. McGill bears the burden of rebutt
the presumption with cleand convincing evidencé.

The Arizona Supreme Courtldehat the trial court dithot abuse its discretion in
dismissing the juror for cause because herimlg “beliefs wouldsubstantially impair
the performance of [her] duties.McGill, 213 Ariz. at 152, 1@ P.3d at 935 (quoting
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Wainwright 469 U.S. at 424 n.5). This decsi was neither contrary to nor a
unreasonable application odfVitherspoon nor was it based on an unreasonal
determination of the facts. As the courtatht“When asked explicitlyDo you think that
your ability to do the things that you're supposed to do as a juror—do you think that g
would be impaired,” Jor 58 said, ‘Yes.”1d.

McGill relies on an exchange with the judghere Juror 58 suggested that she co

follow the law and impose the death penali T 10/13/04 at 44.) She immediately

gualified that answer, however, by explainthgt she would followhe law only “because
you guys would come after me..but I'd still have like the f& of God on my shoulders.’

(Id. at 43-44.) Apart from this equacal response, Juror 58 weansistent in stating that

her opposition to the death pétigavould impair her ability tgperform her duties as a juror

For example, on the juror questionnaire sheardpd repeatedly that her religious belie
would prohibit her from voting for a death sentence.

Therecordsupportsa finding that undéwWitherspoorduror 58 was properly excuse

for cause. The Arizona Supreme Court’s deofdhis claim does not satisfy § 2254(d).

Claim 12 is denied.

Claims 13 and 14:

In Claim 13, McGill alleges that the massion of testimonial hearsay during th
penalty phase of his trial violated his righinder the Confrontation Clause. (Doc. 30
123.) In Claim 14, he alleges that the @nde violated his right to due procedd. at
130.) The Arizona Supreme Court reggtthese claims on direct app@atGill, 213 Ariz.
at 156-161, 140 P.3d at 939-944. Thesagsliwere not contratp or an unreasonablg
application of clearly established federalvJanor were they based on an unreasona
determination of the facts.

To rebut McGill's mitigatiorevidence, the State presented, over defense objecti
testimony from Steve Lewis, anvestigator with the Marmpa County Attorney’s Office,
and Detective Tom Kulesa. Lewis testifidzbat a statement matg inmate Floyd Lipps.
(RT 11/9/04 at 49.) Lippsvho died before trial, claimeatiat McGill had asked him to kill
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Uhl because McGill believed that the Stadelld convict him only ifUhl testified. (d. at
59-60.) Lewis also testified that Lipps gave 8tate a note that contained a description
uhl. (Id. at 61.)

Detective Kulesa testified that he had mtewed Uhl, who also died before trial,.

(Id. at 96.) He testified that Uhl had idergd McGill as the person who set Banta ali
Perez on fire and provided details that weogroborated by théestimony of other
witnesses.Ifl. at 99-103.)

In denying McGill's Confrontation Claae argument, the Arizona Supreme Col
relied onWilliams v. New York337 U.S. 241, 250-51 (194%hich held that hearsay is
admissible in sentencing proceeding&Gill, 213 Ariz. at 158, 14@.3d at 941. McGill
argues thawilliams was overruled byCrawford v. Washingtgn541 U.S. 36, 54-55
(2004), which heldhat the Confrontation Clause prohibits the “admission of testimo
statements of a witness who did not appearatunless he was unavailable to testify, af
the defendant had had a prior ogpaity for cross-examinationThe Ninth Circuit has

rejected this argument, howevekplaining that “the law on lagsay at sentencing is stil

of

Irt

nial

what it was beforeCrawford hearsay is admissible at sentencing, so long as it is

accompanied by some miniimadicia of reliability.” United States v. Inghard86 F.3d
1068, 1076 (9th Cir. 2007) (quotingnited States v. Littlesyd44 F.3d 1196, 1200 (9th
Cir. 2006));see Sivak v. Hardisor658 F.3d 898, 9279th Cir. 2011)(explaining that
Williams remains dispositive on the issue of gontation rights at sentencing). Claim 1
Is meritless.

In addressing McGill's due pcess challenge to the usktestimonial hearsay at
sentencing, the Arizona Supreme Court explhihat a defendant may “not be sentenc
to death ‘on the basis of information which led no opportunity taeny or explain.”
McGill, 213 Ariz. at 160, 148.3d at 943 (quotin§kipper v. South Carolind76 U.S. 1,
5 n.1 (1986)). The court alseoted that such @&ence must “bear some indicia g

reliability.” 1d.
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The court determined that these due pssaequirements were satisfied in McGill
case, first noting thatMicGill does not argue that he laak notice of and an opportunity
to respond to the contentslapps’s and Uhl's statementsld. The court then explained

that statements were accompaniedbificient indicia of reliability:

Other evidence corroborated Uhl's staent, thereby providing indicia of
reliability. The testimony of Bantalohnson, and Keith corroborated the
information Uhl provided Detective Kesa. Sufficient indicia of reliability
also supported Lipps’s statement.eThote that Lipps produced contained
McGill's fingerprints and handwriting; Uhthe target of ta murder for hire,
indeed could have beanwitness against McGill; Uls physical appearance
matched the description on the noted d.ipps did have an opportunity to
receive the note from McGill. All thesfacts corroborate the account that
Lipps gave.

Id. at 160-61, 140 P.3d at 943-44.

McGill contends that these conclusi@re based on an unreasble determination
of the facts. (Doc. 30 at 1324.) He points to inconsisteies between Uhl’'s statement an
the testimony of trial witnesses Johnson antdlKe&vho indicated that “Uhl played a muc
larger role in the evés leading up to ther than Uhl's statemente Kulesa indicated.”
(Id. at 132.) In the face of the testimony tlaectly corroboratednformation in Uhl's
statement—that McGill put pieced Styrofoam in the cup a@asoline, threw the mixture
on Perez and Banta, and set them on fire—htlsisnsistency does nsatisfy the “daunting
standard” of § 2254(d)(2pee Maddox366 F.3d at 1000.

McGill likewise asserts Ht the Arizona Supreme Gd made an unreasonabl
factual determination in finding that Lipggatement was sufficiently reliabléd(at 133—
34.) He suggests that his fimgents and handwriting on thete “could easiljhave been
a fabrication or manipulatn orchestrated by Lipps.id.) This speculation falls far shorf
of satisfying McGill's burderunder § 2254(d)(2) and (e)(1$ee Maddox366 F.3d at
1000.

Claims 13 and 14 are denied.
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Claim 15:

McGill alleges that his rights under tegghth and FourteentAmendments were
violated by Arizona’s requirement that mittgey factors be proved by a preponderance
the evidence. (Doc. 30 at 134he Arizona Supreme Court denied the claim on dir
appealMcGill, 213 Ariz. at 161, 140 P.3d at 944.

The Supreme Court has upheld the ttuntgonality of Arizonds death penalty
sentencing scheme, including its requiremeat géhdefendant bear the burden of provi
mitigating circumstances sufficientlgubstantial to call for lenienc$ee Walton v.
Arizona 497 U.S. 639, 650 (199@verruled on other groundsy Ring v. Arizonab36
U.S. 584 (2002)The decision of the Arizona Suprer@ourt denying relief on this clain
was neither contrary to nor an unreasonapf#ieation of clearly @sblished federal law.
Claim 15 is denied.

Claim 16:

McGill contends that the State’s failuredtbege the aggravating circumstancesl|i

the indictment violated his fin, Sixth, Eighth, and Fowrenth Amendment rights. (Doc
30 at 136.) The Arizona Supreme Codenied the claim on direct appebicGill, 213
Ariz. at 162, 140 P.3d at 945.

While the Due Process Clause guaranteéandants a fair trialif does not require
the states to observe the Rifimendment’s provision for presentment or indictment by
grand jury Hurtado v. California 110 U.S. 516, 538 (18848ranzburg v. Haye<l08 U.S.
665, 688 n.25 (1972). Althoug¥icGill contends thaRingand Apprendi v. New Jersey
530 U.S. 466 (2000), supporstposition, in neither of thescases did the Supreme Col
address this issue, let alonddhthat aggravating factors muss included in an indictment
and subjected to a probable cause determinaBer. Ring536 U.S. at 597 n.4. The
Arizona Supreme Court has expressly rejected the argumeRitigaequires aggravating
factors to be alleged in an indictmieand supported by probable causteKaney v.
Foreman 209 Ariz. 268, 270, 100 8d 18, 20 (2004). Claim 16 without merit and will

be denied.
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Claim 17:

McGill alleges that the application of ikona’s newly-enactedeath penalty statute
violated theex post factaloctrine. (Doc. 30 at 138.) €hArizona Supreme Court denie
the claim.McGill, 213 Ariz. at 162, 140 P.3d at 945.

On June 24, 2002, the United Statepr@me Court invalidatd Arizona’s death

penalty scheme under which judges rather fhaes found the facts making a defendant

eligible for the death penaltiRing 536 U.S. 584. On Augudt 2002, Arizona amended
its death penalty statute to comply wRing McGill murdered Perez on July 3, 2002. H
argues that when he committed the murdetizéna did not hava constitutional death
penalty statute in effect.” (Doc. 30 at 13%herefore, according thicGill, he could not

have been sentenced to deainder the law in place #he time of the murder, anc
application of the amendestatute constituted ax post factwiolation. (d. at 130-40

In denying this claim, the Arizortaupreme Court cited its opinion 8tate v. Ring
204 Ariz. 534, 545-4'/K5 P.3d 915, 926-28 (@8), holding that thex post fact@lause
did not prohibit the resentemgj of capital defendants aftRing v. Arizonabecause the
new statute provided for only proceduralepes and did not place defendants in jeopa
of a greater punishmemcGill, 213 Ariz. at 162, 140 P.3d at 945.

The ex post factodoctrine prohibits a state fro “retroactively alter[ing] the
definitions of crimes or increas[inglhe punishment for criminal actCollins v.
Youngblood497 U.S. 37, 43 (1990)Alny statute which purghes as a crime an aqg
previously committed, whictvas innocent when done; whimakes more burdensome th
punishment for a crime, after its commissionwbiich deprives one charged with crime ¢
any defense available according to lawtla time when the &avas committed, is
prohibited agx post factd.Dobbert v. Florida432 U.S. 282292 (1977) (quotin®eazell
v. Ohig 269 U.S. 167, 169-70 (1925)).

In Dobbert the defendant was sentenced to death in Florida under a ca

sentencing system that was subsequentiytaded unconstitutional432 U.S. at 288.

e

dy

e
f

pita

Dobbert argued that he could not be eanéd to death under the amended Florida
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procedures because at the time of his oailggentencing the démpenalty was not an
available punishmenld. at 297. The Supreme Court regatthis argument and held there
was noex post factoviolation because the changesHlorida's statute were “clearly

procedural.” Id. at 293. “The new statute simplgitered the methods employed i

|
D

determining whether the death penalty waddoimposed; there was no change in t

guantum of punishment attached to the crinhet.at 293-94.

—+

UnderDobbert the postRingprocedural changes in Aona’s death penalty are ng
ex post factdaws. See Schriro v. Summerlid42 U.S. 348, 353-54 (2004)Rthgs
holding is properly classified as proceduralNonetheless, McGill gues that “the newly

enacteddeath penalty statute changes the ‘quahtfrpunishment attached to the crim

D

of homicide, because for thirtyegnt days prior to the statuteénactment, the death penalty
was not an available punishment and th&imam sentence available was life without the
possibility of parole.(Doc. 30 at 140.)

This argument is not distingusble from the claim rejected Dobbert where the
defendantontended there was “no degtenalty ‘in effect’ in Férida” when he committed
the murders. 432 U.S. at 297. The Court respondedtthatsbphistic argument mocks the
substance of the Ex Post Facto Claukk.Similarly, the statute iplace at the time McGill

—

committed the murder anddlstatute enacted afte@mgprovided for the same quantum g
punishment. Whil®inginvalidated the procedure by wh the death penalty was imposed

in Arizona, it did not eliminate the death pbyas a possible sentence for first-degrs

D
(9]

murder.

The decision of the ArizonGupreme Court rejecting McGill'sx post factalaim
was neither contrary to nor an unreasonapf#ieation of clearly @sblished federal law.
Claim 17 is denied.

Claim 18:

McGill alleges that Arizona’s “heinous,u&l, or depraved” aggravating factor dogs

p ==

not genuinely narrow the class of death-eligibfienders, in violation of the Eighth ang
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Fourteenth Amendments. (Doc. 30 at 143.¢ Pnizona Supreme Court denied the clai
on direct appeaMcGill, 213 Ariz. at 162, 140 P.3d at 945.

Rulings of both the Ninth Circuit and thinited States Supreme Court have uphe

Arizona’s death penalty statutgainst allegations that p@&ular aggravating factors,
including the*heinous, cruel, or depravettictor, do not adequateharrow the sentencer’s
discretion.See Jefferd97 U.S. at 774—7AValton 497 U.S. at 652-56Voratzeck v.
Stewart 97 F.3d 329, 334-35 (9th Cir. 1998he Ninth Circuit has also explicitly rejecte
the contention that Arizonatseath penalty statute is unctitgional because it “does no
properly narrow the class of death penalty recipiei@miith v. Stewartl40 F.3d 1263,
1272 (9th Cir. 1998)Claim 18 is denied.

Claim 19:

McGill alleges that the trial court immperly permitted the introduction of victim
impact evidence in violation of his due pess and Eighth Amendntarghts and his rights
under the Confrontation Claug®oc. 30 at 147-52.) The &kona Supreme Court denie(
McGill's Confrontation Clausargument on direct appedllcGill, 213 Ariz. at 162, 140
P.3d at 945.

Respondents contend that McGill's dueqass and Eighth Aemdment claims are
unexhausted. The Court disagreés. his appellate brief McGill claimed that thg
introduction of the victim impact evidence “violated [Mcilbs] constitutional rights under
the Fifth, Sixth, Eighth, ah Fourteenth Amendments.” @0. 34, Ex. A at 153.) This
reference to a “specific provision[] ofthe federal constitution” is sufficient
to fairly presenthe claimLyons v. Crawford232 F.3d 666, 670 (9th Cir. 200Q)s
modified by247 F.3d 904 (9th Cir. 20019nd the Court will consider its merits.

In Booth v. Maryland482 U.S. 496, 509 (1987), the Supreme Court held that
introduction of a victim impacstatement during the sentemgiphase of a capital cas
violated the Eighth Amendemt. The Court revisiteBoothin Payne v. Tennesseg01
U.S. 808, 827, 830 (1991), overruling itpart and holding that the Eighth Amendme

does not erect a per se barrierthe admission of victinnmpact evidence but leaving
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intactBootHs prohibition on characterizations andmpns from the victim’s family about
the crime, the defendant, thre appropriate sentendd. at 830 n.2.

In rebuttal to McGill's nitigation evidence, the Staresented a victim impact
statement in the form of a letter written byr&&s sister, Lizette. Tdprosecutor read the
letter to the jury. (RT 11/9/04t 44-47.) In the letter, Lizetated that she could not
believe how Perez looked after the fire and lfedahat he was bandad from heado toe.
(Id. at 46.) She also described her reactiotiméogruesome autopsy photos of her brothger,
telling the jurors that she “couldn’t believeatra human person cauto that to another
person.” [d. at 47.) McGill argues that thesstatements constitute improper
characterizations and opinimmnegarding McGill and theione. (Doc. 30 at 150-51.)

These brief, isolated portions of thetter, which otherwisexpressed Lizette's

feelings about her brothena the impact of his murder, were arguably comments ahout

McGill and the crime. They werot, however, unduly prejudicigbee Paynes01 U.S. at
825.

First, the trial court proded the following instruction ith respect to the victim
impact evidence:

The victim’s sister has made statement relating to the personal
characteristics of the victim and thepact of his murder on the victim’s

family. You may consider this informata only to the extent that it may rebut
the mitigation presented by the feledant. You may not consider the
information as a new aggravating circumstance.

(RT 11/10/04 at 10.)
The jury is presumed tmllow its instructionsWeeks v. Angelon&28 U.S. 225,
234 (2000) (citingRichardson v. Marsm81 U.S. 200 (1987)). M&ill's assumption that

D

his jury considered the exgas from Lizette’s letter formproper purposes ignores th
plain language of the insictions given at trial.
Moreover, taken in context, Lizettddsief comments about hérother’s condition

after the burning would not have prejudiced plary, which was fully aware of the natur

D

of the crime and had viewgzhotos of Perez’s body. Lizette did not express an opinion

about the proper sentence or otherwise attéo®ill. The bulk of her statement consisteld
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of permissible comments about her brothad d@he effect of this death. Thereforg

admission of the statement did not have a “suitisieand injurious effect or influence i
determining” McGill's sentenceBrecht v. Abrahamsorb07 U.S. 619, 637 (1993ge,

e.g, Hooper v. Mullin 314 F.3d 1162, 1174.0th Cir. 2002) (applying harmless errar

standard to admission of impmpvictim impact statement).

The due process and Eighth Amendmeldgaitions of Claim 19 are denied. Th
Confrontation Clause allegatiamdenied for the reasons discussed in the Court’s anal
of Claim 13.

Claim 20:

McGill alleges that the trial court'§ury instructionsimproperly limited the
mitigation evidence the jury could considewialation of McGill's rights under the Eighth

and Fourteenth Amendments. (Doc. 30 at 152.) The Arizona Supreme Court deni

claim on direct appeallcGill, 213 Ariz. at 162, 140 P.3d @45. That decision was neither

contrary to nor an unreasonable appilaaof clearly established federal law.

The court instructed McGil jury: “You shouldnot guess about any fact and yqu

must not be influenced by mere sympathpyprejudice in determining these facts.” (R

e

ySis

ad

T

11/10/04 at 4-5.) Theoart also instructed the jurors that mitigating circumstances “may

be any evidence presented by either the defermdahé state that would lead you to apply

leniency in this case and finthat death is not an approge sentence,” and that th

11%)

evidence to consider in determining mitigation “includes any aspect of the defendant’

background, character, propensity or recartj any of the circumeces of the offense
that might justify a penalty less severe than deattl.’at 7—8.) The court also explaine
that, “You are free to assign atever value you deem apprigte to each and all of the
various factors you are permitted to considdd” &t 9.)

State jury instructions must be uphalghinst constitutional attack unless “there

a reasonable likelihood that the jury hasleggpthe challenged instruction in a way that

prevents the consideration ofrstitutionally relevant evidenceBoyde v. California494

U.S. 370, 380 (1990). Ahe penalty phase of a capital triiis requires that “the sentencer
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.. . be able to consider agive effect to mitigating evidee in imposing the sentence, s

that the sentence imposed reflects a aeed moral response to the defendant

background, character, and crimeénry v. Johnsqrb32 U.S. 782,38 (2001) (quotations
and citations omitted).

“[Flederalcourtshave consistently held that juigstructions admonishing the jury
to base its penalty determtran on mitigating or aggraviag evidence, noon sympathy
for the defendant, pass constitutional mustietay/field 270 F.3d at 923ee, e.qg.Victor
v. Nebraska511 U.S. 1, 13 (1994%alifornia v. Brown 479 U.S. 538, 542-43, (198T).
Brown, the trial court had ingicted the jury that itmust not be swayeloly mere sentiment,
conjecture, sympathy, passion, prejudigeblic opinion or public feeling.479 U.S. at
540. The Court found that a reasonableojuwould understand the instructitas a
directive to ignore only the sort of sympgtthat would be totly divorced from the
evidence adduced durirtige penalty phaseld. at 542 The Court held that dimstruction
prohibiting juries from basing their sentencidegcisions on factors not presented at t
trial, and irrelevant to the ises at the trial, does not vaie the United States Constitution
Id. at 543

The trial court’s jury instructions, wth were indistinguishable from those i
Brown, did not prevent the consideration ohstitutionally relevaninitigation evidence.
Claim 20 is denied.

Claim 21:

McGill alleges that his Fifth Amendment rights were violated because the Ariz
Supreme Court improperly weighed his silemgeen reviewing the propriety of his deat
sentence. (Doc. 30 at 155.) MiiGaised this claim in a mn for reconsideration (Doc.
34, Ex. F at 5-7), which the &ona Supreme Court deniettl.( Ex. G.)

The claim is based on the followinggsage in the Arizona Supreme Court
opinion:

During her closing argument at thmenalty phase, McGill's attorney

reminded the jury that “[tlhevidence suggests tHatardesty] is very, very
much in control of this relationshipith [McGill] and evidence suggests that
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[McGill] will do anything, absolutely mything to keep [ldrdesty] happy.”
McGill did not, however, provide any ielence that Hardesty specifically
urged him to murder Perez. . . . Mover, McGill did not explain why, when

in jail and outside the influence of Hkesty, he nonetheless attempted to
have Uhl killed. Although McGill dewnstrated that Hardesty influenced
him, the preponderance tife evidence does not suggest that her influence
was so strong as to explain his conduct.

McGill, 213 Ariz. at 161, 140 P.3at 944. McGill contends that the court “impermissib
drew adverse inferences fromdpfailure to provie information that would have require
his personal testimony.” (Doc. 30 at 156.)

In Mitchell v. United State$26 U.S. 314 (1999), the Supreme Court held that
Fifth Amendment applies to sentencing ggedings and therefore no adverse fact
inference may be drawn from a defendant’s silence during a sentéeangg. 526 U.S.
at 329-30. However, as Respondents artiiee Arizona Supreme Court, in commentin
about the lack of evidence supporting McGilligjuments about Hardesty’s influence ov
his conduct, was properly weighing a mitigating circumstandeorward by McGill. It
was McGill's burden to prove his mitigag circumstances by a preponderance of |
evidence. The Arizona Supreme Court’'s commmegpresent an assessment of the evide
McGill presented, not an infemee drawn from his silence.

McGill cites no clearly established fedegwv prohibiting the sentencing jury fron
drawing a negative inference frardefendant’s silence with respect to a mitigating fac
that the defendant has tioduced and for which hebears the burden of
proof. See Mitche|l526 U.S. at 330 (leaving open tipgestion of whether, at sentencing
a defendant’s silence “bears upon thetedwination of a lack of remorse”)
White v. Woodall 572 U.S. 415, 420 (2014@xplaining that thdlitchell holding only
precludes negative inferences of a defendaag&ertion of his or her Fifth Amendmer
privilege pertaining to the facts of the undamtyicrime and left open whether sentencit
courts might permissibly draw @ inferences for other purposes).

The state court’s rejection of this ctaiwas not contrary to or an unreasonal]

application of clearly establishéelderal law. Claim 21 is denied.
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Claim 22;

McGill alleges that the death penaltycetegorically cruel and unusual punishme

in violation of the EightrAmendment. (Doc. 30 at 156.) The Arizona Supreme Court’'s

denial of this claimMcGill, 213 Ariz. at 162, 140 P.3d at 94&as neither contrary to nol
an unreasonable application ofearly established federal lawhere is no clearly
established federal law supportingthe claim that the death penalt
Is categoricallycrueland unusual punishment drat it serves no purposgeeHall v.
Florida, 134 S. Ct. 19861992-93 (2014)Gregg v. Georgia 428 U.S. 153, 187
(1976). Claim 22 is denied

Claim 23:

McGill alleges that Arizona’s capital iencing scheme violates the Eighth af
Fourteenth Amendments becattssfords the prosecutor wittmbridled discretion to seek
the death penalty. (Doc. 30 at 15Fhe Arizona Supreme Courtmied the claim on direct
appealMcGill, 213 Ariz. at 162, 140 P.3d at 945.

Prosecutors have wide distion in deciding whether to seek the death penaég.

McCleskey v. Kem@81 U.S. 279, 296-97 (198Bregg 428 U.S. at 199 (explaining that

pre-sentencing decisions by actors in the ranjustice system that may remove g
accused from consideration for the depéimalty are not unconstitutional). 8mith the
Ninth Circuit rejected the argument that Amma’s death penalty statute is constitutiona
infirm because “the prosecutoan decide whether to seele ttieath penalty.140 F.3d at
1272 Claim 23 is meritless and will be denied.

Claim 24:

McGill alleges that Arizona’s capital sencing scheme discriminates against po
young, and male defendants in violatiortlod Fourteenth Amendment. (Doc. 30 at 15¢
The Arizona Supreme Court deniheé claim on direct appedicGill, 213 Ariz. at 162,
140 P.3d at 945.

Clearly established federal law holtlsat “a defendant who alleges an equ

protection violation has the bued of proving ‘the existenad purposeful discrimination
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and must demonstrate that the purposefulranseation “had a discriminatory effect” on
him. McCleskey481 U.S. at 292 (quotingyhitus v. Georgia385 U.S. 545, 550 (1967))
Therefore, to prevail on this claim, [@dl “must prove thathe decisionmakers inis case
acted with discriminatory purposdd. McGill does not attempt tmeet this burden. He
offers no evidence specifto his case that wodilsupport an inference that his sex, age,
economic status played a part in his senteBee.Richmond v. Lewi848 F.2d 1473,
1490-91 (9th Cir. 1990yacated on other ground886 F.2d 1583 (9th Cir. 1998)olding
statistical evidence that Arizosaleath penalty is discrimitwaily imposed based on race
sex, and socioeconomic background is insigfitto prove that decision-makers in h
case acted with discriminatopyrpose). Claim 24 is denied.

Claim 25;

McGill alleges that Arizona’s capital sent&my scheme violates the Fifth, Eighth
and Fourteenth Amendmentsecause it denies capital defendants the benefit
proportionality review of their sentences.o® 30 at 159.) The Arizona Supreme Col
rejected the claim on direct appadkcGill, 213 Ariz. at 163, 140 P.3d at 946.

There is no federal constitutional righfaimportionality review of a death sentenc
McCleskey481 U.S. at 306 (citinBulley v. Harris 465 U.S. 37, 43—-4¢1984)), and the
Arizona Supreme Court discontinued the practice in 188#e v. Salazad 73 Ariz. 399,
417, 844 P.2d 566, 584992). The Ninth Circuit has exptad that the interest implicate(

by proportionality review—the “substantive right to be free from a disproportiof

sentence”—is protected by the applioati of “adequately narrowed aggravating

circumstance[s].Ceja v. Stewartd7 F.3d 1246,252 (9th Cir. 1996)Claim 25 is denied.

Claim 26:

McGill alleges that Arizona’s capital sentcing scheme violates the Fifth, Eightl
and Fourteenth Amendments besa it does not require the State to prove or the jury
find beyond a reasonable doubt that the aggmnag circumstances outweigh the mitigatin
circumstances. (Doc. 30 at 160.) The Ariz&upreme Court denied the claim on dirg
appealMcGill, 213 Ariz. at 163, 140 P.3d at 946.
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There is no Supreme Court authority rempgra jury to be insticted on a burden
of proof in the sentencing phaeéa capital case. Furthéftlhe United States Supremsg
Court has never stated that a beyondeswoeable-doubt standard is required wh
determining whether a degblenalty should be imposeddarris v. Pulley 692 F.2d 1189,
1195 (9th Cir. 1982)ev’d on other groundst65 U.S. 37 (1984). Nor is there any Suprer
Court authority which would require a burderpodof or persuasion kessigned to any of
the jury’s penalty phase determinations. Ga¢bntrary, the Supreme Court has held tf
a “capital sentencer need notibstructed how to weigh any pular fact in the capital
sentencing decision.Tuilaepa v. California512 U.S. 967, 979 (19943ge Franklin v.
Lynaugh 487 U.S. 164, 179 (1988) (“[W]e hawever held that a specific method fc
balancing mitigating and agaprating factors in a capltasentencing proceeding is
constitutionally required.”)Zant v. Stepheng62 U.S. 862, 875 n.13983) (explaining
that “specific standards for balancing ag@tawy against mitigating circumstances are n
constitutionally required”). Because the Arizona Supreme Court’s decision was
contrary to or an unreasonabpplication of clearly established federal law, nor
unreasonable determinationfatts, Claim 26 is denied.

Claim 27:

McGill alleges that Arizona’'s capital s&encing scheme violates the Eighth ar
Fourteenth Amendments because it doessndficiently channel the discretion of thg
sentencing authority. (Doc. 3 161.) The Arizona Supreme Court denied the claim
direct appealMcGill, 213 Ariz. at 163, 140 P.3d at 946.

The Ninth Circuit has rejected the contentibat Arizona’s death penalty statute
unconstitutional because it “doest properly narrow the class@éath penalty recipients.’
Smith 140 F.3d at 1272. The Arizooapital sentencing schemegjuires proof of a specific
“aggravating circumstance” beforesantence of death may be imposgeeeA.R.S. § 13-
703.1(D). This is an acceptéoheans of genuinely narrowintpe class of death-eligiblg
persons.’See Lowenfield484 U.S. at 244Claim 27 is denied.
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Claim 28:
McGill alleges that Arizona’s capital s&encing scheme violates the Eighth and

Fourteenth Amendments because it requirateath sentence whenever an aggravating
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circumstance and no mitigating circumstanegs found with respécto an eligible
defendant. (Doc. 30 at 162.) The Arizona Supreme Court déreedaim on direct appeal
McGill, 213 Ariz. at 163, 140 P.3d at 946.

The Supreme Court has rejdtthe argument that Aona’s death penalty statutg

3%

Is impermissiblymandatoryand establishes a presumptionie&th because it provides that
the death penalty “shall” be imposed if one or naggravatingactors are found
andmitigating circumstances are insuffesit to call for leniencySeeéWalton 497 U.S. at
651-52 (citingBlystone v. Pennsylvanid94 U.S. 299, 255 (19908ee also Kansas v
Marsh 548 U.S. 163, 172—72006) (relying or'Waltonto uphold Kansas’s death penalty
statute, which directs imposition of the degtenalty when the a&te has proved that
mitigating factors do nobutweigh aggravatorsSmith 140 F.3d at 127Zsummarily
rejecting challenges to the matalg nature of Arizona'’s delapenalty statute). Therefore,
the Arizona Supreme Court’s balancing testhe weighing of aggivating and mitigating
circumstances is not unconstianal. Claim 28 is denied.
IV. CERTIFICATE OF APPEALABILITY

Pursuant to Rule 22(b) of the FederaldRuf Appellate Procedure, an applicant
cannot take an appeal unless a certificat@ppéalability has been issd by an appropriate
judicial officer. Rule 11(a) of the Rules Gameng Section 2254 Cases provides that the

district judge must either issue or deny aifieate of appealability when it enters a final

order adverse to the applicaifta certificate is ssued, the court must state the specif
iIssue or issues that satisfy 28 U.S.C. § 2253(c)(2).
Under § 2253(c)(2), a certificate of appaality may issue onlyhen the petitioner

c

“has made a substantial shogiof the denial of a constitunhal right.” This showing can
be established by demonstrgfithat “reasonable jurists cdullebate whether (or, for that

matter, agree that) the petition shibhave been resolved ird#ferent manner” or that the
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iIssues were “adequate to deseemeouragement tproceed further.'Slack v. McDaniel
529 U.S. 473, 484 (2000). Fprocedural rulings, a certtiate of appealability will issue
only if reasonable jurisisould debate whetherdlpetition states a valid claim of the deni
of a constitutional right and whethesetbourt’s procedural ruling was correlct.

The Court finds that reasonable juristuld debate its resolution of Claim 1
alleging ineffective assistance @dunsel at sentencing.
V. CONCLUSION

Based on the foregoing,

IT ISHEREBY ORDERED that McGill's Petition for Writ of Habeas Corpus$

(Doc. 30) isDENIED. The Clerk of Court shall enter judgment accordingly.

IT ISFURTHER ORDERED that the stay of execuncentered by this Court on
May 31, 2012 (Doc 5), i¥ACATED.

IT ISFURTHER ORDERED that McGill's motion forevidentiary development
(Doc. 57) isDENIED.

IT ISFURTHER ORDERED granting a certificate adippealability with respect
to Claim 1.

IT ISFURTHER ORDERED that the Clerk of Court favard a courtesy copy off
this Order to the Clerk of éhArizona Supreme Court, 1581. Washington, Phoenix, AZ
85007-3329.

Dated this 9th day of January, 2019. N\

Hongrable JOAJ. Tuchi
Uni Statés District Jge
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