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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Peggy J. Partica’ No. CV-12-01201-PHX-JAT
Plaintif, ORDER
V.

Carolyn W. Colvin, Acting Commissioner
of Social Security,

Defendant.

Pending before the Court is Plaffit appeal from the Administrative Law
Judge’s (“ALJ”) denial of Plaintiff’'s Title llapplication for disability insurance benefit
and Title XVI application for supplemaitsecurity incoméased on disability.

l. PROCEDURAL BACKGROUND

Plaintiff Sheeah Savage filed Title &ind Title XVI applications for Disability
Insurance Benefits and SupplerterSecurity Income benefiia June 2004 and allegec
that her disability began iSeptember 2002. @Rord Transcript TR”) 32, 83-85, 92,
452-459). Plaintiff was last insured foretipurposes of Disability Insurance Benefits ¢
December 31, 2008. (TR 87). aiitiff’'s applications werelenied initially. On October
20, 2006, a hearing was held before anJAlvho issued an unfavorable decision
November 22, 2006. (TR 87IR 474-481). On July 312007, the Appeals Counci
vacated the hearing decisiondaremanded the case to the JAfor further proceedings,
(TR 488-490). Thereafter, on November 28, 2007, another hearing was held befg
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ALJ, who issued an unfavorable decisionMarch 11, 2008. (TR 898, TR 575-582).

On August 24, 2010, the Appeals Counedcated the second drng decision and
remanded the case to a different ALJ fortar proceedings. (TR 586-589). On

November 23, 2010, a third hesg was held before an ALWho issued an unfavorable

decision on February 10, 2011. (TR 22-32)n April 23, 2012the Appeals Council
denied Plaintiff's request for review ofdhALJ’s February 10, 20 decision. (TR 10-
12).

On June 6, 2012, Plaintiff filed heComplaint for Judi@l Review of the

Administrative Determination of Claim, whicis the subject of this appeal (Doc. 1).

Plaintiff argues that the Court should viecéhe Administrative Law Decision becaus
(1) the ALJ erred in failingto comply with the order of the Social Securit
Administration Appeals Council on remand avhthe ALJ failed to properly evaluats
Plaintiff's mental impairments and failed tporovide a determination of Plaintiff's
capacities that was supported by the recardy (2) the ALJ erred by relying on th
opinion of a one-time examimy physician and rejecting tlessessment of the treatin
nurse practitioner. (Doc. 19).

Il. LEGAL STANDARD

The Commissioner’s decision to deny benefith be overturnedonly if it is not
supported by substantial evidermreis based on legal erroiMagallanes v. Bower881
F.2d 747, 750 (9th €i1989) (internal quation omitted). Substéial evidence is more
than a mere scintilla, bléss than a preponderanéteddick v. Charterl57 F.3d 715,
720 (9th Cir. 1998).1t is such relevant evidence asreasonable mind might accept §
adequate to support a conclusidd.

In determining whether thene substantial evidence twupport a decision, thig
Court considers the record as a wholejghmg both the evidere that supports the
administrative law judge’s conclusionand the evidence that detracts from ti
administrative law judge’s conclusiontd. If there is sufficienevidence to support the

Commissioner’s determination, the Court aainsubstitute its own determinatiorid.
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Additionally, the administrative law judge isesponsible for resolving conflicts ir
medical testimony, determining cibdity, and resolving ambiguities.See Andrews V.
Shalalg 53 F.3d 1035, 1039 (9th Cir. 1995Thus, if on the whole record before thi
Court, substantial evidenseipports the Commissionedgcision, this Court must affirm
it. See Hammock v. Bowe879 F.2d 498, 50{9th Cir. 1989);see also42 U.S.C. §
405(g).
A. Definition of Disability

To qualify for disability baefits under the Social Saay Act, a claimant must
show, among other things, tha is “under a disability.” 42 U.S.C. § 423(a)(1)(E). T
Social Security Act define&disability” as the “hability to engagan any substantial
gainful activity by reason of any medicallytdeminable physical or mental impairmer
which can be expected to resumlideath or which has lasted @an be expected to last fo
a continuous period of ndess than 12 monthsld. at § 423(d)(1)(A). A person is
“under a disability only if his physical or m&l impairment or impairments are of sud
severity that he is not only unable to ds previous work but eaot, considering his
age, education, and work experience, engrag@y other kind of gbstantial gainful work
which exists in the national economyld. at 8 423(d)(2)(A).

B. Five-Step Evaluation Process

The Social Security regulations setrtfo a five-step sequential process fq
evaluating disability claims. 20 C.F.R. § 404.15&€e also Reddick v. Chatdi57 F.3d
715, 721 (9th Cir.1998) (describing the sequential process). Adrafi“not disabled”
at any step in the sequential proces#l wnd the ALJ's inquiry. 20 C.F.R. §
404.1520(a)(4). The claimane#érs the burden of proof at the first four steps, but
burden shifts to the ALJ at the final steReddick, 157 F.3d at 721.

The five steps are as follows:

1. First, the ALJ determines whethee ttlaimant is “doing substantial gainfu
activity.” 20 C.F.R. 8 404520(a)(4)(i). If so, the aimant is not disabled.

2. If the claimant is not gainfully goioyed, the ALJ next determines wheth{
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the claimant has a “severe medically deteabla physical or mental impairment.” 20
C.F.R. 8 404.1520(a)(4)(ii)). Aevere impairment is one thaignificantly limits [the
claimant’s] physical or mental gty to do basic work activities.”ld. at § 404.1520(c).
Basic work activities means the “abilitiesd aptitudes to do most jobs.td. at §

404.1521(b). Further, the impairment musteithe expected “to result in death” or “t

|®)

last for a continuous ped of twelve months.” Id. at 8§ 404.1509 (incorporated b
reference in 20 C.F.R8 404.1520(a)(4)(ii)). The “gpetwo inquiry is a de minimis

T~

screening device to disposégroundless claims.’'Smolen v. ChateB0 F.3d 1273, 1290
(9th Cir. 1996).

3. Having found a severe impairmetite ALJ next determines whether thie
impairment “meets or equals” one ofethimpairments specifically listed in the
regulations. Id. at § 404.1520(a) (4)()u If so, the claimant is found disabled without

3”4

considering the claimant’'s agegucation, and work experiendd. at § 404.1520(d).

4. At step four, the ALJ determineghether, despite the impairments, the

174

claimant can still perform “past relevant worklt. at 8 404.1520(a)(4)(iv). To make
this determination, the ALJ atpares its “residual functioh@apacity assessment . .|.
with the physical and mental demands ok[tclaimant’s] past relevant work.ld. at 8
404.1520(f). If the claimant can still perform the kind of work the claimant previously
did, the claimant is not disabled. Othes®y the ALJ proceeds the final step.

5. At the final step, the ALJ deternaim whether the claimant “can make an
adjustment to other work” that isks in the national economyd. at § 404.1520(a)(4)(v).
In making this determination, the ALJmsiders the claimant’'s residual functional
capacity, together with vocational factdegye, education, and work experienck). at §
404.1520(g)(1). If the claimaman make an adjustment to other work, then he is |not
disabled. If the claimant cant perform other work, he ilvbe found disabled. As

previously noted, the ALJ has the burdenpobving the claimant can perform othe

=

substantial gainful work that ests in the national economyreddick 157 F.3d at 721.
In this case, the ALJ fourttat Plaintiff: (1) had notregaged in substantial gainful




activity since September 1, 2002, (2) hdmek following severeimpairments when
considered in combination: fiboromyalgia, dageative disc disease of the lumbar/cervigal

spine, migraine headaches, and is status-gapal tunnel release, (3) did not have an
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impairment or combination of impairmentsesgically listed in the regulations, (4) ha
the ability to perfornthe exertional requirements of liglunskilled work, (5) could not
perform her past relevant work, and (6) cbylerform jobs that exist in significant
numbers in the national economy, suchaasembler, cashier, and a quality control
inspector. (TR 22-32).

lll.  ANALYSIS

A. Whether the ALJ Erred in Failing to Comply with the Order of
the Social Security Administration Appeals Council on Remand

This Court previously helthat it is not the Court’s prince to determine whether
the ALJ did or did not follow the AppealsoGncil’'s remand Order, but rather it is th
Court’'s duty to determine whether the AldJesl in determining that Plaintiff was nolze
disabled within the meaning t¢fie Social Security Act.See Savage v. AstruéVv 11-
2103-PHX-JAT, 2013 WI551461, at *3-4 (D. Ariz. Feb. 12013). In her Reply Brief,
Plaintiff agrees with that atysis. (Doc. 28 at 2).

As such, the Court will only consideraiitiff's arguments regarding the ALJ'$
failure to follow the Appeals Council’s remand arde the extent thegre relevant to the

ALJ’s ultimate decision regarding Plaintiff’'s disability. In that regard, Plaintiff argues

that (1) the ALJ did not provide proper reasons for discrediting Plaintiff's subjegtive

complaints; (2) the ALJ did not provide sdecifindings and appropriate rationale i
finding that Plaintiff did not have severe mial impairments; and (3) the ALJ erred in

determining Plaintiff's residual functional capacity.

1. Whether the ALJ Properly Discredited Plaintiff's
SubjectiveComplaints

Plaintiff argues that the ALJ erred in finding that claimant’s subjective complaints

about her pain were not fullgredible. Plaintiff argues that the ALJ gave only two

reasons for discounting Piaiff's subjective complaints namely that the medica
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evidence of record did not substantiate tevel of pain or the degree of limitatio
Plaintiff was reporting and that Plaintiff's iflaactivities were not consistent with he
allegation of disability. Plaintiff argues that the ALJ’s reasoning was improper. Pla
argues that the ALJ improperly considerdek lack of objectie medical evidence
because the ALJ must only lyeon medical evidence ofn underlying medical
impairment and must not lodkr medical evidence of ¢éhseverity of symptoms.

While an ALJ may not rejed claimant’'s subjective agplaints based solely on
lack of objective medical evahce to fully corroborate thalleged severity of pairgee
Rollins v. Massanayi261 F.3d 853, 856-/5(9th Cir. 2001)fair, 885 F.2d 597, 602 (9th
Cir. 1989), the lack of objective medical esmte supporting the claimant’s claims mg
support the ALJ’s finding that éhclaimant is not credibleSee Batson v. Comm’r of thg
Soc. Sec. Admin359 F.3d 1190, 119th Cir. 2003). Factserthat the adjudicator
should consider whemaking such credibility determinans include the nature, location
onset, duration, frequency, radiation, amdensity of any pain precipitating and
aggravating factors (e.g., movement, activipvironmental conditions), type, dosag

effectiveness, and adverse side-effects mf pain medication, treatment, other thag

medication, for relief of pain, functional restions, and the claimant’s daily activities.

Bunnell 947 F.2d 341, 346 (9th Cir. 1991)n(®anc) (citing SSR 88-13, 1988 W
236011 (July 20, 1988)). ‘ough an ALJ ‘cannot beequired to believe every
allegation of disabling pain,’ the ALJ cann@ject testimony of pain without making
findings sufficiently specific to permit theuviewing court to conclude that the ALJ dig
not arbitrarily discredit the claimant’s testimony.Ortezg 50 F.3d at 750 (quoting
Bunnell 947 F.2d at 345-46 arkhir v. Bowen 885 F.2d 597, 60@th Cir. 1989)).

“[l)f the claimant engages in numerodaily activities involving skills that could
be transferred to the workplace, an adjudicanay discredit the claimant’s allegation
upon making specific findings relating tbhe claimant’s daily activities.”ld. (citing

Fair, 885 F.2d at 603. “An adjudicator malgo use ‘ordinary tdniques of credibility

evaluation’ to test a almant’s credibility.” Id. (internal citation omitted). “So long as
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the adjudicator makes specific findings that aupported by the cerd, the adjudicator
may discredit the claimant’s allegationssed on inconsistencies in the testimony or
relevant character evidenced.

In this case, the ALJ relilenot only on the objectivenedical evidence in finding
that Plaintiff's subjective compiats were not fully crediblehe also relied on Plaintiff's
daily activities. The ALJ specifically relleon the improvements that Plaintiff ha
experienced with her back paamd that medication substelly helped Plaintiff. (TR
29). As argued by the Commissioner, theeobye evidence in theecord as a whole
supports the ALJ's reliance. Specificallthe objective medicaévidence revealed

lumbar spine ranges of motion of flexion fafigertips to ankles with full extension

normal lower extremity muscle strength with@itophy, intact lower extremity sensory

functioning, normal lower extremity reflexes,gaive straight leg testing, normal ga
and station, and the ability to perform iaposition changes bewen sitting/standing,
sitting/supine, and mounting/dismounting the examination tablg,slight abnormalities
in the x-rays, and mild to moderate abnormalities and the absence of central
stenosis at various disc level@oc. 25 at 14). The objiee evidence futier revealed a
supple neck, normal neck movement, inclgdfall neck flexion and extension withou

behavioral pan signs, normal extremity rangésnotion, including full wrist, shoulder,

and elbow ranges of motionspormal upper extremity motor functioning, normal upper

extremity muscle strength thiout atrophy, and normal per extremity reflexes. Id. at
14-15).

[®X

~—+
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t

Objective evidence alsshowed treatment and medications were somewhat

effective. (Id.). Physical therapy was effective fomRitiff's neck and back pain and th;

right carpal tunnel release and rigtitumb surgery were helpful. 1d{ at 16).
“Impairments that can be controlled effeeti with medication are not disabling for th
purpose of determining eligibilityor [disability] benefits.” Warre v. Comm’r of Soc.
Sec. Admin.439 F.3d 1001, 100@®th Cir. 2006) (citingBrown v. Barnhart 390 F.3d
535, 540 (8th Cir. 2004));ovelace v. BowerB13 F.2d 55, 595th Cir. 1987);0dle v.
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Heckle, 707 F.2d 439, 440 (9th ICi1983) (affirming a denial dfenefits and noting that
the claimant's impairments were responsive to medication)). Moreover, the A
residual functional capacity assessment wassistent with the findings of Dr. Palme
and Dr. Mullon.

Further, in accordance with the factdo consider under SSR 88-13, the Al
considered evidence of daigctivities. Such consalation is not improper.See Fair,
885 F.2d at 603 (“More realistically, if, desphes claims of pain, a claimant is able t
perform household chores and other activitieat involve many of the same physic:
tasks as a particular type objat would not be farfetched f@an ALJ to conclude that the
claimant’'s pain does not prevent the wlant from working”). The ALJ took into
account Plaintiff's daily activities of laundrycleaning, sbpping, managig money,
attending college, and engaging in her hobbynaking beaded yeelry in determining
that Plaintiff's subjective complaints weenot fully credible. (TR. 29).

Accordingly, the ALJ relied on severalcfars when determing that Plaintiff

could perform certain work, including evidenokimprovement in her medical records

her daily activities, and her ability to attend college
Based on foregoing, the ALJ<redibility finding was a “reasonable
interpretation” of the evidencand was supported by subsial evidence irthe record,
and as such, “it is not [the @d’s] role to second-guess itRolling 261 F.3d at 857
(citing Fair, 885 F.2d at 604). Therefore, the Adidl not err in discounting Plaintiff's
subjective complaints.
2. Whether the ALJ Provided Specific Findings and

Appropriate Rationalein Finding that Plaintiff did not
haveSevereMental Impairments

Plaintiff argues that the ALJ erred ateftTwo in finding tlat Plaintiff's mood
disorder was not severe. Plaintiff argues that the ALJ erred because his conclusig
Plaintiff's mood disorder was not a severgairment was solely lsed on 2006 Global
Assessment of Functioning (“GAF”) scores.

In addition to the five-step sequentiab&ation discussed abevwhen evaluating
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the severity of mental impairments for aduttee ALJ is required tassess the functiona
limitations of the claimant in relation toodr broad categories: daily living, socie
functioning, concentration, pésgence, or pace, and epigsdof decompensation. 2(
CFR 8 404.1520a. When ragirthe categories of daily living, social functions, af
concentration, persistence, pace, the ALJ is to use a five point scale of none, m
moderate, marked, and extremiel. When rating decompensatiothe ALJ is to use a

four point scale of na one or two, thre@r four or more.ld. After rating the degree of

functional limitation, the ALJ determines theveaty of the mental impairments. If the

ALJ finds that there are severe mental impaints that do not meet or are equivalent

severity to any listing, the ALJ then assegbesclaimant’s residual functional capacity.

Id.
Social Security Rule 96—-8p provides:

The RFC assessment must tfinslentify the individual's
functional limitations or restricins and assess his or her
work-related abilities on a ufction-by-funtion basis,
including the functions in pagsaphs (b), (c), and (d) of 20
CFR 404.1545 and 416.945. @mafter that may RFC be
expressed in terms of the exertional levels of work, sedentary,
light, medium, heavyand very heavy.

In assessing a residual functional capacity (“RFC”) for mental abilities, the
must assess the nature and extémiaimant’s mental limitdon and restrictions and ther
determine the residual functional capacity fa@rk activity on a regular and continuing
basis. 20 C.F.R. 404.1545(c); 20 C.F.R. 416.945. “A limited ability to carry out ce
mental activities, such as limitations umderstanding, remembering, and carrying ¢
instructions, and in responding appropriatéty supervision, cevorkers, and work
pressures in a work setting, may reduce @anghnt's] ability to dgpast work and other
work.” Id.

In this case, the ALJ dickly on GAF scores thaanged from 55-65 in 2005 ang
2006 in determining that PHiff's mood disordewas not a severe impairment under tf

regulations. (TR 26). However, the ALJ@lrelied on medical records related
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Plaintiff's treatment and diagnosis for aad disorder. (TR 26). Moreover, the AL
found that Plaintiff has (1) mildmitations in daily living;(2) mild limitations in social
functioning; (3) moderate limitations in candration persistence or pace, and (4)
episodes of decompensation. (TR 27). Thel Alken went on to explain the basis fq
these conclusions with specific referentte Plaintiffs medical records, including
psychiatric progress notes apdychiatric symptoms. (TR7). As a result, the ALJ
found that Plaintiff's mood dbrder does not cause morartminimal limitations in the
Plaintiff's ability to perform basic mental woactivities and is nonsevere. (TR 27).
The ALJ’'s conclusion that Plaintiffsnood disorder did not cause more tha

minimal limitations in her ability to perfornbasic mental work is supported by th

record. GeeDoc. 25 at 25-26 (citing to evidea in the Record supporting ALJ'$

determination));Molina v. Astrue 674 F.3d 1104, 1119 (9th Cir. 2012) (finding tha
even if ALJ fails to give appropriate reasons for his decision, if the record suppor
ultimate conclusion, the ALJfailure to properly explain #t conclusion is harmlesg
error).
3. Whether the ALJ erred in Determining Plaintiff’s
Residual Functional Capacity

Plaintiff argues that the ALJ's assessineof Plaintiff's residual functional

capacity was unsupported by asyidence in the recd. The ALJ found that Plaintiff

has the residual functional capacity to perfdaha exertional requirements of light wor

with restrictions as light work and thatests further limited to unskilled work. (TR 27t

28). The ALJ foad that Plaintiff required a sit/staraption and cannot crawl, crouch
climb, squat, or kneel and that she has no use of lower extremities for pushing/p
and no use of the upper extriées for work aboe shoulder level. (TR 27-28).

In determining Plaintiff'sresidual functional capacitythe ALJ determined that
Plaintiff's subjective complais were not fully credible, that the medical eviden
demonstrated that claimant’s degenerative disease is mildly tanoderately severe af

worst, that in December 2002aintiff had a good range motion throughout her spine
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with no radiculopathy, thawith physical therapy, Plaiiff's back pain improved

substantially, that Plaintiff's daily activittedid not keep her from preforming activitie

of daily living and atteding college, and that Plaintifffieadaches and general body pali
from fibromyalgia had been generally wetirgrolled with medication. (TR 29). The

ALJ also relied on the medical source statamof Dr. Palmer that claimant had the

ability to perform a least a dad range of light work. Id.).*

The ALJ determines the residual functionapacity based on “all of the relevar
medical and other evidence.” 20 C.F.R. 8404.1545(3).

As discussed above, the Aldid consider the medicalnd other evidence in
determining Plaintiff's residudiunctional capacity. As a result, the ALJ's analysis
Plaintiff's personal limitationsre sufficiently detailed teupport his RFC determinatior
and Plaintiff’'s assertions that the ALJ ety determining Plairffis residual functional
capacity without any basis ithhe record and by failing tmmake a RFC determinatior
based on the individualized factstwdr case is without merit.

B. Whether the ALJ erred in Rejecting the Assessment of
Plaintiff's Treating Nurse Practitioner

Plaintiff next argues that the ALJ properly rejected the opinion of a nurg
practitioner who treated Plaintiff. Nurse piioner Meinders opined that Plaintiff hag
“moderately severe” pain that limited herléss than sedentary workr'he ALJ rejected
the nurse practitioner’s opinion because a npraetitioner is not an “acceptable medic
source” under the regulations, the limitaticassigned by the nurse practitioner we
supported by few specific findings, and the nurse practitioner reached most g
medical opinions based on PlaintifBabjective complaints. (TR 30).

Plaintiff argues that the medical egitte did support & nurse practitioner’s
findings and that the ALJ erred in assigniggeat weight to the opinion of one-tim

examiner, Dr. Palmer, because it was ngp®rted by the record as a whole.

el ! The Court will discuss Plaintiff's objgons to the ALJ's reliance on Dr. Palme
elow.
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Nurse practitioners are defined as “oteeurces,” in 20 C.F.R. § 404.1513(d)(1

and are not entitled to the same deference as other types of prowtdnsa, 674 F.3d
at 1111-1112 (citing 2C.F.R. 8 404.1527 and SSR 08p). “The ALJ may discount
testimony from these other sources if the ALJ gives reasons germane to each witn

doing so.”ld. (internal quotationand citations omitted).

N

eSS

Plaintiff admits that Meinders is nat medically acceptable treating source, Qut

argues that the ALJ’s reasons for rejectingriders’ opinions were not supported by the

Record. In Response, tllommissioner argues that the ALJ's reasons were suppqgrted

by the record because (1) nurse practitioieinders’ opinions were supported by fe
specific findings, and (2) nurse practitioner's Meinders’ statement was base
Plaintiff's subjective complails. The Commissioner arguestlan opinion is properly
discounted where it was conclugmr unsupported by medicavidence andpecause the
ALJ found Plaintiff's subjective reports not tme credible, it wagproper to use that
evaluation when evaluating Meinders’ opns, which were based on Plaintiff

subjective complaints(Doc. 25 at 18-19).

Indeed, the ALJ rejected nurse praotier Meinders’ conckions because thosge

opinions were supported by few specifiadings and based on &titiff's subjective

d o

U7

v

complaints rather than obfaee medical evidence. These reasons are germane because

medical opinion may be discounted where ttasiclusory and nadupported by objective
medical evidenceSee Johnson v. ShalaB0 F.3d 1428, 1432-33th Cir. 1995).
Plaintiff also argues that the ALJ ernedassigning great weight to the opinion (¢
Dr. Palmer because he is not@mhopedic specialist, but & family practice physician.
Plaintiff argues that the ALJ erred by failitg provide independent evidence in suppc
of his decision to assign greater weightth@ nontreating sources’ opinions over tf
assessments of Plaintiff's treating nurse practér. Contrary to Plaintiff's argument, g
noted above, the ALJ did provide germamasons for discounting the opinions ¢
Plaintiff's nurse practitioner. Moreover, asdissed above, there is substantial evide

of record supporting the ALJ’s de@si that Plaintiff is not disabledBatson,359 F.3d at
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1193 (“[T]he Commissioner’s findings are updhé supported by iferences reasonably
drawn from the record, and if evidenceistx to support mordhan one rational
interpretation, we must defer to the r@missioner’s decision.” (internal citation:
omitted).

As such, Plaintiff has failed to show thihe ALJ erred in inelding the opinion of
Dr. Palmer in the overall analysis of Pl#its RFC and rejectinghe opinion of nurse
practitioner Meinders in the overallamgsis of Plaintiff's RFC.

IV. CONCLUSION

Accordingly, the ALJ did not err in findg that Plaintiff was not disabled withir
the meaning the SaiSecurity Act.

Based on the foregoing,

IT IS ORDERED that the decision of théAdministrative Law Judge is
AFFIRMED.

IT IS FURTHER ORDERED that the Clerk of the Court shall enter judgme
accordingly. The judgment will serve as the mandate of this Court.

Dated this 20th day of August, 2013.

James A. Teilbﬂrg
Senior United States District Judge
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