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Security Administration Commissioner Doc.

WO
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Daena A. Reininger, No. CV 12-01314-PHX-JAT
Plaintiff, ORDER
V.

Carolyn W. Colvin, Acting Commissioner
of the Social Security Administration,

Defendant.

Pending before the Court is Plaffit appeal from the Administrative Law
Judge’s denial of Plaintiff's application fdrsability insurance benefits under Title 1l and
Title XVI of the SocialSecurity Act.

l. PROCEDURAL BACKGROUND

On August 13, 2008, &intiff Daena April Reiniger filed Title Il and XVI
applications for a period of disabilitynd disability insurance benefits and fg
supplemental security @ome with the Commissionef the Social Security
Administration (the “Commissioner”), allegintpat her disability bgan on January 1,
2002. (Record Transcripf‘TR”) 19). Plaintiffs claim was denied initially on
September 4, 2009, and upon reconsidemati was denied agaion March 12, 2010.
(1d.).

Following the denials, on March 18, 20Faintiff filed a request for a hearing
with an Administrative Law Judge (“ALJ").ld.). Plaintiff appeared and testified befor

the ALJ on Janugr25, 2011. Id.). On March 25, 2011, ¢hALJ issued a decision
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finding that Plaintiff suffered from severéibromyalgia, hypothyroidism, bipolar
disorder, histrionic personality traits andiaip (methadone) depédence in a controlled
setting and was unable to perform past retewveork. (TR 22; TR 31). However, the
ALJ found that Plaintiff was not disablathder the Social Seaty Act because she
retained the Residual Functional Capacity perform jobs that exist in significan

numbers in the national economy. (TR 31-32).

14

Following the ALJ’s denial of Plaintiff'€laim, Plaintiff requested review of the
ALJ’s decision with the AppEs Council, Office of Hearings and Appeals, Social
Security Administration. (TR 12). OMay 8, 2012, the Appeals Council denied
Plaintiff's request for review. (TR 1). €MAppeals Council adégd the ALJ’s decision
as the final decision of the Commissiondd.)(

On June 19, 2012, Plaintiff filed her Colaipt with this Court for judicial review
of the Commissioner’s decision denying hermlawhich is the subject of this appeal.
(Doc. 1). Plaintiff has filed an opening briei¢t“Brief”) seeking judicial review of the
ALJ’s denial of her claim. (Doc. 10). IndlBrief, Plaintiff argues that the Court should
set aside the ALJ’s decision and award benbBtsause the ALJ’s decision contains ledal
error as it lacks substantial justifiaati to support the ALJ’s conclusiondd.(at 27).
. LEGAL STANDARD

As an initial matter, in makg her argument that tHeourt should set aside thé

\1”4

ALJ’s decision, Plaintiff conspicuously stateattthe standard of veew is one where the
ALJ’s “[d]ecision is to be baskon the record as a whole ahe@ Social Security Act is tg
be broadly construed and liberallgpplied in favor of disability (Doc. 10 at 13)
(emphasis added). Plaintiff directly citdgdgallanes v. Bower881 F.2d 747, 750 (9th
Cir. 1989)", for thisbold proposition. I¢l.). Plaintiff's proposition, however, is a
complete misstatement of the law. Page 75Mafallanesmakes no reference of
implication whatsoever about broadly construandiberally applying the Social Security
Act. In case the wrong pincite was usece tourt notes nothing in the opinion as|a

whole asserts this standard either. In ddsantiff cited the wrongase, the Court notes
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that it has found no case iretiNinth Circuit asserting this @position. The standard of
review in the Ninth Circii is in fact stated itMagallaneson page 750. However, as th
Ninth Circuit Court of Appeals has repeatedkplained, the Commissioner’s decision

deny benefits will be oveurned “ony if it is not supported bgubstantial evidence or it
Is based on legal error.Magallanes 881 F.2d at 750 (quotinBrawner v. Sec’y of
Health & Human Svcs 839 F.2d 432, 433 (9th Ci1987), quoting in turrGreen v.

Heckler, 803 F.2d 528529 (9th Cir. 1986)). Substantiavidence is more than a mer
scintilla, but less than a preponderanéeddick v. Chaterl57 F.3d 715, 720 (9th Cir
1998).

“The inquiry here is whether the recordadeas a whole, yields such evidence
would allow a reasonable mind to accdp conclusions reached by the ALXZallant
v. Heckler 753 F.2d 1450, 1453 t® Cir. 1984) (citation oitted). In determining
whether there is substantial evidence tppsut a decision, this Court considers th
record as a whole, weighirgpth the evidence that supgothe ALJ’s conclusions ang
the evidence that detracts rinothe ALJ's conclusions. Reddick 157 F.3d at 720.
“Where evidence is susceptibdé more than one rational terpretation, it is the ALJ’s
conclusion which must be upheld; and imaleing his findings, the ALJ is entitled tq
draw inferences logically flowing from the evidence.Gallant, 753 F.2d at 1453
(citations omitted). If there is sufficierevidence to supporthe Commissioner’s
determination, the Court cannatbstitute its own determinatiorSee Young v. Sullivan
911 F.2d 180, 184 (9th Cir. 1990). The AisJresponsible for resolving conflicts ir

medical testimony, determining cibdity, and resolving ambiguities.See Andrews V.

Shalalg 53 F.3d 1035, 1039 (9th Cir. 1995). Thuson the whole record before thig

Court, substantial evidence sp{s the Commissioner’s deasi, this Court must affirm
it. See Hammock v. Bowe879 F.2d 498, 50{9th Cir. 1989);see also42 U.S.C. §
405(g). “[T]he key question is not whethdrere is substantial evidence that cou
support a finding of disability, but whether thes substantial evidence to support tf

Commissioner’s actual finding thataimant is not disabled.”Jamerson v. Chaterl12
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F.3d 1064, 106th Cir. 1997).

A. Definition of Disability

To qualify for disability baefits under the Social Sety Act, a claimant must
show among other things, that she is “undedisability.” 42 U.S.C. 8§ 423(a)(1)(E)
“The mere existence of an impairmentnisufficient proof of a disability.” Matthews v.
Shalalg 10 F.3d 678, 680 (9th Cir. 1993) (citi®mple v. Schweike694 F.2d 639,
642—-43 (9th Cir. 1982)). Disability has “a severity and durational requirement

recognition under the [Social eity] Act that accords witlthe remedial purpose of the

Act.” Flaten v. Sec’y of Health & Human Syc$4 F.3d 1453, 1459 (9th Cir. 1995).

The Social Security Act defines “dighly” as the “inability to engage in any
substantial gainful activity byeason of any medically determinable physical or mer
impairment which can be expected to result in death or which has lasted or ¢
expected to last for a cbnuous period of not less that? months.” 42 U.S.C. §
423(d)(1)(A). A person is “under a disabilitylgnf h[er] physical or mental impairment
or impairments are of such severity that ¢sig not only unable tdo h[er] previous work
but cannot, considering h[er] @geducation, and work expence, engage in any othe
kind of substantial gafnl work which exists in the national economy.ld. at §
423(d)(2)(A).

“A claimant bears the bueth of proving that an ipairment is disabling.”
Matthews 10 F.3d at 680 (quotingiller v. Heckler 770 F.2d 845849 (9th Cir. 1985)).
Thus, “[tlhe applicant musthew that [s]he is precluded froengaging in not only h[er]
‘previous work,” but ado from performing ‘any other kindf substantial gainful work’
due to such impairment.Id. (quoting 42 U.S.C. § 423(d)(2)(A)).

B. Five-Step Evaluation Process

The Social Security regulations setrtfo a five-step sequential process f(
evaluating disability claims.20 C.F.R. 8 404.152G%ee also Reddickl57 F.3d at 721
(describing the sequential process). A figdiof “not disabled” at any step in thg

sequential process will end tA¢.J’s inquiry and the claim W be denied. 20 C.F.R. §
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404.1520(a)(4). The claimant bears the burdeproof at the firsfour steps, but the
burden shifts to the ALJ at the final steReddick 157 F.3d at 721.

The five steps are as follows:

First, the ALJ determines whether tletaimant is “doing substantial gainfu
activity.” 20 C.F.R. 8 404520(a)(4)(i). If so, the aimant is not disabled.

Second, if the claimant is not gainfully employed, the ALJ determines whethe
claimant has a “severe medically determieaphysical or mental impairment.” 2(
C.F.R. 8 404.1520(a)(4)(ii). Aevere impairment is oneath“significantly limits [the
claimant’s] physical or mental giby to do basic work activities.”ld. at 8§ 404.1520(c).
Basic work activities means the “abilitiesxd aptitudes to do most jobs.id. at §
404.1521(b). Further, the impairment must@ithe expected “to result in death” or “t
last for a continuous ped of twelve months.” Id. at § 404.1509 (incorporated b
reference in 20 C.F.R§ 404.1520(a)(4)(ii)). The “gpetwo inquiry is a de minimis
screening device to disposégroundless claims.'Smolen v. ChateB0 F.3d 1273, 1290
(9th Cir. 1996).

Third, having found a severe impaimtethe ALJ next determines whether th
impairment “meets or medically equals the ci#ef any of the listigs in the Listing of
Impairments in appendix 1, subpart P of @BR part 404 (appendix 1).” SSR 12-2j
2012 WL 3104869 at *6 (Julg5, 2012). If so, the claimamg found disabled without

considering the claimant’s age, educatiord aork experience. 20 C.F.R.8 404.1520(d).

Fibromyalgia (“FM”), however, cannot megiisting in appendix 1 because FM
not a listed impairment. Therefore, at s&fhe ALJ determinewhether FM medically
equals a listing (for examplésting 14.09D in the listing foinflammatory arthritis), or
whether it medically equals a listing in comdtion with at least one other medicall
determinable impairmentSSR 12-2p at *6.

When a claimant’s impairments do nmoeet or equal a listed impairment unds
appendix 1, the ALJ will asse a claimant’s Residuabictional Capacity (“RFC”).Id.

The ALJ bases the RFC assessment on laNaat evidence in the case recotd. The
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ALJ considers the effects of all of the ola@int's medically determinable impairment
including impairments that are not severkl. For a person wittFM, the ALJ will
consider a longitudinal record whenevesgible because the symptoms of FM can w

and wane so that a person mayeéhbad days and good days.

v

ax

At steps 4 and 5, the ALJ uses theCR&ssessment to determine whether the

claimant is capable of doing apwst relevant work (step 4) any other work that exists
in significant numbers in the national economy (stepl®). 20 C.F.R. 8 404.1520(a). I
the person is able to do apwst relevant work, the ALJ wifind that he or she is nof
disabled.Id. If the person is not able to do any pat¢vant work or does not have suq
work experience, the ALJ temines whether he or she can do any other wiatk.The

usual vocational consideratis apply (age, educatioand work experience).ld.; 20

C.F.R. 8 404.1520(g)(1). If ¢hclaimant can make an adjustment to other work, then

is not disabled. If the claimant cannot pemioother work, she will be found disabled.

As previously noted, the ALJ has the burdagmproving the claimant can perform othe
substantial gainful work that ests in the national economyreddick 157 F.3d at 721.
With regard to steps 1-5 in this cases #lJ found that Plaintiff: (1) had satisfiec

the first step and had not engaged in substantial daacfivity since January 1, 2002

(TR 21); and (2) had fulfille the second stepand shown that €hsuffered from the
following severe impairments: FM, hypotroidism, bipolar disorder, histrionig
personality traits and opiate étmadone) dependence in a coled setting. (TR 22).
With regard to the third stg|3), the ALJ found that Plaidtidid not have an impairment
or combination of impairments specdily listed in the regulations.d(). Therefore, the
ALJ determined Plaintiff's RE and found she had the capaddyperform light work as
defined by the regulationsitlt some restrictions and wdimited to work involving

simple repetitive tasks (TR 24As a result of this analysithe ALJ found at the fourth
step (4) that Plaintiff is “unable to performyapast relevant work” a& behavioral health
technician or waitress. (TR 31). At thetatep (5), however, relying on the testimoi

of a vocational expert, the ALJ found thgiven Plaintiff's age,education, work
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experience, and RFC that Plafihis capable of making a suessful adjustment to othey
work and performing jobs that exist in signdnt numbers in the national economy. (TR
31-32). Thus, the ALJ found that Plaintiff svaot disabled as defined in the Socigl
Security Act. (TR 32).
. ANALYSIS
Plaintiff makes four arguments for whhe Court should set aside the ALJ|s
decision. Specifically, Plaintiff argues thifie ALJ committed praadural error by (1)
rejecting the medical assessments of examgirsources withoutubstantial evidence
(Doc. 10 at 13-17), (2) by failing to evalte each of Plaiiff's impairments {d. at 17-
21), (3) by misusing the vocational expertdatermining that Plaintiff could perform
other jobs that exist in the national economly &t 21-24), and (4) by rejecting Plaintiff's
symptom testimony without givinglear and convincing reasonsl.(at 24-26). The

Court will address each of Phiff’'s arguments in turn.

A. Whether the ALJ Properly Rejectedthe Medical Assessments of
Treating Sources

First, Plaintiff argues that (1) the Alfdiled to properly wigh the opinions of
Plaintiff's examining physicianand (2) failed to properly eluate a report prepared by g
psychiatric nurse practitionerld( at 13-17). In reaching $idecision, the ALJ explicitly
considered medical opinion evidence catrsgsof the medical ssessment performed by
the state agency physician, &t Quinones, D.O. (TR 400-407), separate assessmnients
performed by Plaintiff's treating physicignsevin Cleary, D.O. (TR 497-502), and Dr.
Gramstad, D.O. (TR 511-513), the assessnuénstate agency psychologist, George
Delong, Ph.D. (TR 408-413), and the mentapa&inment report prepared by psychiatr|c

nurse practitioner Elaine Newloon (TR 503-509). Baskon these assessment

w

Plaintiff's daily living, and the medical @ence of the record as a whole, the ALJ

L4

concluded that Plaintiff was only limited f@erforming light work as defined by the
regulations. (TR 24, 31).
1. TheALJ Properly Rejectedthe Opinions of Treating Physicians

-7 -




© 00 N O o b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N O 00N W N P O © 0N O 0 W N B O

Plaintiff's initial argument is that thALJ did not offer sultsntial evidence, nor
did substantial evidence exisypporting the ALJ’s decision tpve more credence to the
assessment of the State agency examinergeck the assessmerisPlaintiff's treating
physicians. (Doc. 1@t 14-15). The basis of Plaintiffargument is that “there were n(
treating or examining physiciartsat rendered an opinion that the ALJ adopted or g
weight. The only medical opinion specificalylopted by the ALJ vgathe State agency
reviewing physician’s opinian Accordingly, substantiaevidence does not exis
sufficient to reject all treating drexamining source opinions.’Id().

The ALJ is not required to adopt the opmiof any treating physicians. The AL
iIs merely required to make a decision supgbrby substantial @ence. As stated
above, see supraSection I, if substantial evidea supports the Commissioner’
decision, this Court must affirm itSee Hammock v. Bowesi79 F.2d 498, 501 (9th Cir
1989);see alsa42 U.S.C. 8§ 405(g). The Court wiet aside the ALJ'decision “only if
it is not supported by substantial estiate or it is based on legal erroMagallanes 881
F.2d at 750. Substanti@vidence is more #n a mere scintillabut less than a
preponderanceReddick 157 F.3d at 720.

The Court finds that the ALJ did bases ldecision on substhal evidence. The

ALJ explained that he gave sifjoant weight to the State agcy physician because “it i$

consistent with the medical record.” (BPR). The “opinion of a non-examining medica
expert . . . may constitute substantial ewvide when it is comdent with other
independent evidende the record.” Tonapetyan v. Halter242 F.3d 1144, 1149 (9th
Cir. 2001) (citingMagallanes 881 F.2d at 752). *“Although a treating physician
opinion is generally afforded ¢éigreatest weight in disabiliases, it is not binding on af
ALJ with respect to th existence of an impairment tre ultimate determination of
disability.” Tonapetyan242 F.3d at 1148 (citinglagallanes 881 F.2d at 751). “When
there is a conflict between the opinions of a treating physician and an exan

physician, as here, the ALJ may disregardadpi@ion of the treatinghysician only if he

sets forth ‘specific and legitiate reasons supportbg substantial evidence in the recoid
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for doing so.” Id. (quotingLester v. Chater81 F.3d 821, 830 {8 Cir. 1995)). “[T]he

contrary opinion of a non-exaning medical expert does not alone constitute a spec
legitimate reason for rejecting a treatinge@amining physician’®pinion, [however,] it

may constitute substantial evidence when @assistent with other independent eviden
in the record.”ld. at 1149 (citingMagallanes 881 F.2d at 752).

In this case, the Stateewy examiner’'s opinion cotitsited substantial evidence
because, as the ALJ explained, it was tast with the record as a whol8ee(TR 29).
The ALJ’'s explanation of theecord as a whole throughout his analysis constituted
requisite specific and legitimatreasons for reaching hisnclusion. First, the ALJ
explained that the medical idence showed “scartlinical evidence of fiboromyalgia,”
and then the ALJ supported tipsoposition by establishindgldhe points in the record
where Plaintiff's alleged FMvas addressed. (TR 25-26Next, the ALJ addressed thg
limited records in the medical evidence soping Plaintiff's alleged bipolar condition
and pointed out the conflicting medical evidetitat did exist in theecord. (TR 26-27).
Then the ALJ explained how Plaintiff waséigerally noncompliant with her medica
treatment, as indicated by her treating tdos;” and how Plaintiff's daily activities
undermined her claims of disability. (T®/-28). Finally, theALJ noted Plaintiff's
ability to work and travel, and PIdiff's history of inconsistent stateznts. (TR 28-29).

Social Security Ruling, SSR 12-2P 120WL 3104869 (Julg5, 2012), states,

[a]s with any claim for disabilitypenefits, before we find that

a person with an MDI of FM is disabled, we must ensure
there is sufficient objective evidea to support a finding that
the person’s impairment(s) dimits the person’s functional
abilities that it precludes hinor her from performing any
substantial gainful activity.

SSR 12-2p at *2.

If objective medical evidence does not substantiate the
person’s statements about thetensity, persistence, and
functionally  limiting effects of symptoms, [the
Commissioner] consider[s] all ahe evidencean the case
record, including the person’sitaactivities, medications or
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other treatments the person uses, or has used, to alleviate
symptoms; the nature and freqag of the person’s attempts

to obtain medical treatmentrfgymptoms; and statements by
other people about the person’s symptoms.

Id. at *5. This is exactly the type of jelstive evidence thathe ALJ relied on and
articulated in making the determination thiae¢ State agency examiner’s opinion shou
be accorded more weight and ultimatelyinding that Plaintiff was not disabled.

In addition to the objectes evidence throughout thecord that was consisten
with the State agency physa’'s assessment, the ALJ explained that his decision
influenced by the four spedaifiand legitimate reasons hevgdor assigning little weight
to Dr. Cleary’s opinion, the fo reasons he gave for rejeg Dr. Gramstad’s opinion,
and the fact that Dr. Delong’s opinion wexconsistent with the medical evidence (
record. (TR 29-30).

Thus, the Court finds the ALJ articulategbecific and legitimate reasons fq
disregarding the assessments of Plainttfesting physicians and helied on substantial
evidence (i.e. the State agermyysician’s assessment consistent with the medical rec
in reaching his conclusion. At the velgast, the evidenceited by the ALJ was

susceptible to more @m one rational interpretationTherefore, the ALJ's conclusion

must be upheldSeeGallant, 753 F.2d at 1453 (“Where ewdce is susceptible of mor¢

than one rational interpretation,is the ALJ’s conclusionvhich must be upheld; and in
reaching his findings, the ALJ entitled to draw inferencdsgically flowing from the
evidence.”) (citations omitted).
2. The ALJ Properly Rejected Nurse Pactitioner Moon’s Opinion

Plaintiff also argues that the ALJil&d to properly evaluate the mentg
impairment report prepared by psychiatricsaupractitioner Elaine New Moon. (Doc. 1
at 15-17). Plaintiff contends that the AL&iled to provide any reason for rejecting M
Moon’s opinions, [therefore] they shld be accepted as true.ld.(at 17). Plaintiff goes
on to make the argument that Ms. Mooraishird party lay witness and the ALJ w3

required to give germane reasons for rejecting her opiniéag. (
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The ALJ addressed Ms. Moon’s opinionglahd in fact explain germane reasor

why he gave little weight to heopinion. The ALJ stated #h “[t]his opinion is given

little weight . . . . [because] [tlhe nurgeactitioner saw the claimant only on [ ] onge

occasion [ ] and there are no additional mddieeords provided focomparison.” (TR
31). Further, the ALJ explaidethat Ms. Moon “is not amcceptable medical source
under “20 C.F.R. 88 4D1513, 416.913.” Id.). These reasons are valid and consist
with the regulations and case lavbee20 C.F.R. 8§ 404.1527(@)(i) (identifying the

length of treatment relationship and the frequency of examination as factors

considered when weighing medical opiniorsge also Orn v. Astrud95 F.3d 625, 631
(9th Cir. 2007) (if a treating physician’s opdn is not given controlling weight, the AL
considers the length of treatment, frequencgx@mination, and the nature and extent

the treatment relationship totdemine how much weight to\g the opinion.). Plaintiff

may not agree with the reasons the ALJ gaveejecting Ms. Moon’s opinions, but the

argument that the ALJ “failed to provideyareason for rejecting Ms. Moon’s opinions
Is inaccurate and unpersuasiviccordingly, the ALJ did nogrr in how he rejected Ms.
Moon’s opinion.

B. Whether the ALJ Sufficiently Evaluated Plaintiff's Impairments

Next, Plaintiff argues that the ALJ faileéd evaluate Plaintiff's major depressiv

disorder, generalized anxietlysorder, borderline personality disorder, childhood sexd

emotional, and physical abuse, and chrdatgue syndrome (“CFS”) at step 2 of thE

sequential process where the ALJ detessinthe claimant's severe medicall
determinable physical or mental impairmen{®oc. 10 at 18). Further, Plaintiff argue
that the ALJ failed to address these imp&nts while determining her RFCLd)).

As with Plaintiff's misstagment of the legal standagbverning review of the
ALJ’s decision, see supraSection II, Plaintiff misstas the law governing the

consideration of multiple impairments. Pidif asserts, by dirdly citing 20 C.F.R. 8

404.1523, that “[o]nce a severe impairmenrists, as here, all medically determinable

impairments must be considered.” (Doc. dt018). However, the regulations clear
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state “[i]f we do find a medically sere combination of impairmentthe combined

impact of the impairmentwill be considered throughouhe disability determination

process.” 20 C.F.R. 8§ 404.1%2emphasis added). Plaffis argument is based on the

assertion that each individual impairment minstconsidered separately and address
yet, this is not whathe law requires.

While Plaintiff begins her argument witthe allegation thathe ALJ failed to

address her major depressive disordgeneralized anxiety disorder, borderline

personality disorder, and childod sexual, emotional, and @gal abuse, Plaintiff does
not address a single one of these impairmentser argument. Instead, Plaintiff woul
have the Court find that the ALJ was requitedaddress Plaintiff's “morbid obesity in
combination with her foot probin.” (Doc. 10 at 19). Furer, Plaintiff argues that the
ALJ failed to comply with policy and eluate Plaintiff's alleged CFS.Id(). Finally,
Plaintiff argues that the ALJ %0 failed to complyith policy in evaluating the severity
of Plaintiff's FM. (d.).

The ALJ explicitly stated that Pldiff's obesity was considered during hi
determination of her RFCSee(TR 22). Further, Plaintiff di not establish that her foo
problem prevented substantialigfal activity for twelve mortts or longeiin accordance
with 20 C.F.R. 8 404.1509.Plaintiff's plantar fasciitis ad heel spur we transient
problems.

Plaintiff's alleged CLS was a part of thealysis. The ALJ made it clear that th
“entire record” was considered. (TR 21)The ALJ did address that Plaintiff wa
“diagnosed” with CLS by Dr. Ratcliffe. @ 25). However, Dr. Ratcliffe’s report waj
made regarding a single consultation and irntditdhat he merely had an “impression” ¢
Plaintiff that included CFS. (TR 345). DCleary opined that RBintiff exhibited CFS
(TR 497), but this was not a definitive diagisoand the ALJ gave little weight to Dr
Cleary’s opinion anyway for the host ofisons the ALJ articulated (TR 29).

Finally, the ALJ thoroughly addressdelaintiffs FM in his evaluation and
determination of Plairft's RFC. The ALJ found Plaintifsuffered from severe FM. (TR
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22). He then determ@d the limitations caused bydhitiff's FM in considering the
credibility of her sulgctive complaints.See(TR 25-26). As explained abov&ee supra
Section IllLA, SSR 12-2P states,

[a]s with any claim for disabilitypenefits, before we find that

a person with an MDI of FM is disabled, we must ensure
there is sufficient objective evidea to support a finding that
the person’s impairment(s) dimits the person’s functional
abilities that it precludes hinor her from performing any
substantial gainful activity.

SSR 12-2p at *2.

If objective medical evidence does not substantiate the
person’s statements about thetensity, persistence, and
functionally  limiting effects of symptoms, [the
Commissioner] consider[s] all ahe evidencen the case
record, including the person’sibjaactivities, medications or
other treatments the person uses, or has used, to alleviate
symptoms; the nature and freqag of the person’s attempts

to obtain medical treatmentrfgymptoms; and statements by
other people about the person’s symptoms.

Id. at *5. No objective evidence existed tppart Plaintiff's allegations of FM, thus, the

ALJ was left to consider all dhe evidence in theecord and this isxactly what he did
throughout the course his analysis.

Accordingly, the ALJ did not commit proderal error and properly considered 3
of Plaintiff's impairments in determininger RFC. Specificallythe ALJ sufficiently
addressed the three limitations Plaintiffjaes that the ALJ failed to evaluate.

C.  Whether the ALJ Properly Utilized the Vocational Expert’'s Testimony

Plaintiff contends that the ALJ erréy accepting the vocational expert’'s (“VE”
testimony. (Doc. 10 at 21-24). SpecificalRlaintiff argues that (1) the ALJ offered
hypothetical to the VEhat failed to include all of Rintiff's alleged limitations and (2)
the ALJ erred in not resolving an allegeanflict between the VE testimony and the
Dictionary of Occupational Titles (“DOT").

Plaintiff asserts that the ALJ erred pyesenting a hypotheat to the VE that
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failed to include Plaintiff's non-exertional lilations of pain andatigue, her physical
limitation caused by her ankle impairment, dredt moderate limitation in concentration,
persistence, and pace. The hypotheticalttteALJ posed to the VE contained all of the
limitations that the ALJ food credible and supported Ispbstantial evidence in the
record. The hypothetical wasised on Plaintiff's determind®FC. As explained above

see suprasection I11.B, the ALJ properly consideratl of Plaintiff's impairments while

determining her RFC. The ALJ’s reliance on testimony the VE gave in response 1o th

hypothetical therefore was propeBayliss v. Barnhart427 F.3d 1211, 1217-18 (9th Cir.
2005) (finding ALJ could relyon testimony of VE insocial security disability
proceeding, even thoudtypothetical presented to VEddnot include all of claimant’'s
alleged limitations, where hypothetical contairadl limitations that ALJ found credible

and supported by substantial evidence.)

Next Plaintiff argues that the VE’'destimony considered non-exertiona
limitations such as difficultyfunctioning due to mentaimpairments and difficulty
concentrating, yet Plaintiff contends thédite DOT does not address non-exertional
limitations, therefore a conflict existed betwmabe VE’s testimony and the DOT. Under
SSR 00-4p, 2000 WL 1898704, at *1 (Dec2800), the ALJ must identify and have the
VE reasonably explain any conflicts betweeVE’s testimony and the DOT. In this
case, the ALJ stated that the VE's testimaag consistent with the DOT. (TR 32).

174

Plaintiff's argument that an unaddressmhflict exists is upersuasive because
the DOT does address mental and non-exati limitations in the context of assigning
different skill levels to different occupation§eeSSR 00-4p, at *3 felaining that the
DOT uses the skill level defitions in 20 C.F.R88 404.1568, 416.9). Accordingly,
the Court disagrees with Plaintiff's claimaththe VE'’s testimony w&inconsistent with
the DOT.

D. Whether the ALJ Properly Rejected Plaintiff’'s Symptom Testimony

Finally, Plaintiff argues that the Alerred in finding her testimony was nogt
credible. (Doc. 10 at 24-26). Plaiftiargues that the ALJ must give clear and
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convincing reasons for rejecting hestimony and findingt not credible. Id. at 24).
Plaintiff contends that “[t{|hé&\LJ asserted reasons for r&jag [her] credibility, but none
[were] clear and convincing supported sybstantial evidence as requiredld. @t 25).
To reject the subjective testimony of a clanhdnowever, the ALJ is not required to giv

clear and convincing reasons. As Plaintifites this is the most demanding standad

Admin, 278 F.3d 920, 92®th Cir. 2002)). Ratbr, the ALJ must makspecific findings
based on the record. The District CouriGaflifornia has addressed this issue in a we

reasoned opinion and this Cots adopted that Court’s reasng before in concluding

that, to the extent there &tually any principled distition between the two standards

the ALJ must make specific findings suppdrigy the record t@xplain his credibility

evaluationt

! The District Court of Californiaet forth its reasoning as follows:

In Bunnell the court addressedmfusion regarding the
standard for evaluating ¢h credibility of subjective
complaints and endorsedettstandard set forth iG@otton v.
Bowen 799 F.2d 14039th Cir.1986) Varney v. Secretary of
Health and Human Service846 F.2d 581583-584 (9th
Cir.1988) andGamer v. Secretary of Health and Human
Services 815 F.2d 1275, 127®th Cir.1987). Bunnell 949
F.2d at 345. The so-calledC6tton standard” requires the
claimant to produce objectv medical evidence of an
underlying impairment that iseasonably likely to be the
cause of the alleged pain. Oribat evidence is produced, the
adjudicator may not reject a claimant’s subjective complaints
based solely on a lack of jelstive medical evidence fully
corroborating the alleged severity of the paBunnel| 949
F.2d at 343, 345 (citin@otton 799 F.2d at 1407). Rather,
the adjudicator must “spdwally make findings which
support this conclusion. E&Be findings, properly supported
by the record, must be suffesitly specific to allow a
reviewing court to concludehe adjudicator rejected the
testimony on permissible groumdand did not arbitrarily
discredit a claimant’s testimony regarding painBunnell
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949 F.2d at 345—46 (internaitation and quaition omitted).

Some subsequent decisions/éatated that, unless there
is affirmative evidence thaa claimant is malingering, the
ALJ must articulate “clear and convincing” reasons for
rejecting subjective complaintsSee, e.g., Morgan V.
Commissioner of the Social Security Administratis F.3d
595, 599 (9th Cir.1999Regennitter v. Commissioner of the
Social Security Administrationl66 F.3d 1294, 1296 (9th
Cir.1999);Reddick 157 F.3d at 722;ight, 119 F.3d at 792;
Lester v. Chater81 F.3d 821, 834 (9th Cir.199%molen 80
F.3d at 1284Johnson v. Shalaja60 F.3d 1428, 1433 (9th
Cir.1995); Dodrill v. Shalala 12 F.3d 915, 918 (9th
Cir.1993). Other decisions stathat the AU must make
specific findings based on ehrecord, butdo not use the
“clear and convincing” formulaSee, e.g., Meanel v. Apfel
172 F.3d 1111, 11134 (9th Cir.1999);Sousa v. Callahan
143 F.3d 1240, 124®th Cir.1998)Chavez v. Department of
Health and Human Servicesl03 F.3d 89, 853 (9th
Cir.1996); Byrnes v. Shalala60 F.3d 639, 641-42 (9th
Cir.1995); Moncada 60 F.3d at 5240rteza v. Shalala50
F.3d 748, 749-50 (9tiCir.1995) (per curiam)jFlaten v.
Secretary of Health and Human Servicé$ F.3d 1453, 1464
(9th Cir.1995).

The “clear and convincing” lguage appears to have been
derived from Swenson v. Sullivan876 F.2d 683 (9th
Cir.1989), which states thatt]fie Secretary’s reasons for
rejecting excess symptom testimony must be clear and
convincing if medichevidence establishes objective basis
for some degree of the symptom and no evidence
affirmatively suggests that the claimant was malingering.”
Swenson876 F.2d at 687 (citinGallant v. Heckler753 F.2d
1450, 1455 (9tiCir.1984)). InGallant, however, the court
did not hold, or even affirmakly state, that an ALJ is
required to provide “clear and convincing” reasons for
rejecting excess pain testimony eviever there is no evidence
of malingering. Instead, the court merely observed that no
witness had testified that tldaimant was malingering, that
“[n]Jo clear and convincing reasons were provided by the
ALJ” for his rejection of theclaimant’s testimony, and that
the evidence relied on by dhALJ for his credibility
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Turning to the ALJ’s decision in this $& the Court finds the ALJ did in fag
make specific findings supped by the record in explaining why he disregard
Plaintiff's subjective complaints. First,dPALJ found Plaintiff'ssubjective complaints
about FM were not supportéy the medical evience. (TR 24). Wt an ALJ may not
reject a claimant’s subjective complaintsséd solely on lack of objective medica
evidence to fully corroboratedhalleged severity of paisge Rollins261 F.3d at 856-57;
Fair, 885 F.2d at 602, the laak objective medical evidee supporting the claimant’s
claims may support the ALJ’s findingaththe claimant is not credibleSee Batson v.
Comm’r of the Soc. Sec. AdmiB59 F.3d 1190, 1197 (9ir. 2003). While Plaintiff
claimed she had a history of FM, the fidsicumentation of FM wsaby Dr. Ratcliffe in
2009 where Plaintiff claimed sthad been diagnosed with Fdveral years earlier. (TR
25). The ALJ noted Plaintiff has never proéid documentation to support this clain

(Id.). Dr. Ratcliffe diagnosed Plaintiff witkM, however, Plaintiff never returned fo

evaluation was “insubstantial. Gallant 753 F .2d at 1455,
1456.

Bunnelldid not cite eithetallant or Swensonand neither
Bunnellnor the cases it did cite with approval (thatetton
Varney andGamel) use the “clear and convincing” formula.

It thus appears that the “cleand convincing” standard is an
unwarranted elaboration of the substantial evidence standard
of review, and that it was not part of t@ettontest adopted

in Bunnell where the en banc cowattempted to clarify the
law. Any difference between the standards may be more
apparent than real. There does not appear to be any
principled distinction betweenéhwo standards as they have
been applied. To thextent that there is or may be a conflict,
however, Bunnell must control since it was an en banc
decision. Accordingly, ts Court will adhere tdBunnell’'s
requirement that the ALJ makKspecific findings” supported

by the record to explain hisedibility evaluationrather than
imposing the arguably more exacting “clear and convincing”
requirement suggested Morganand its predecessors.

Ballard v. Apfe] No. CV 99-2195-AJW, 2BD WL 1899797, at *2 (C.D. Cal. Dec. 19
2000).
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treatment from Dr. Ratcliffe and aside from. Ratcliffe’s report the ALJ notes that ther
Is “scant clinical eddence of FM.” [d.). Plaintiff never soughiut or received treatment
from a specialist for FM andas not diagnosed with Flely a rheumatologist.ld.). All
of her limited treatment for FMias done by generptactitioners. I¢d.).

Second, the ALJ found Plaintiff was corteigly noncompliantvith treatment for
her alleged conditions. Plaintiff's allegationka bipolar condition were not supporte
by the record because there were few rexastablishing consistent treatment for

mental condition. (TR 26). Plaintiff'$reating doctors for her medical condition

indicated that she was generally noncomplwaith their treatment as well. (TR 27)|

“[Ulnexplained, or inadequdie explained, failure toseek treatment or follow &

prescribed course of treatment” is a releviactor in assessing credibility of testimony.

Bunnell v. Sullivan947 F.2d 341, 34@th Cir.1991)see also Meanal v. Apfel72 F.3d

1111, 1114 (9th Cir. 1999) (ALJ may corsidSocial Security disability claimant’s
failure to follow treatment adee as a factor in assasgi Social Security disability
claimant’s credibility).

Plaintiff failed to appear for severaluwtseling sessions and was noted to exhi
poor attendance history throughout treatmenthgyNOVA clinic. (TR 26). Ultimately,
Plaintiff was discharged from the clinic for noncompliancdd.)( She next sought
treatment two years later from Family SeevAgency, where herhief complaint was
that she needed tmntinue psychotropic medicationdd.f. She was given medication
and told to returnn four weeks for medication review(TR 27). Plainff failed to show
for the next two scheduled appointmentsl anly showed after hanedication refills
were denied at the pharmacyld.]. Plaintiff's record at thagency also nes that she
was not compliant with treatment.Id(). Further, PlaintiffsGlobal Assessments of
Functioning showed she was progressiveiproving with time and the ALJ noted tha
medications were effective in controlj Plaintiffs mental symptoms. Id).
“Impairments that can be controlled effeeti with medication are not disabling for th

purpose of determining eligibilityor [disability] benefits.” Warre v. Comm’r of Soc.
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Sec. Admin 439 F.3d 1001, 100@th Cir. 2006) (citingBrown v. Barnhart 390 F.3d
535, 540 (8th Cir. 2004));ovelace v. BowerB13 F.2d 55, 595th Cir. 1987);0dle v.
Heckler 707 F.2d 439, 440 (9th ICi1983) (affirming a denial dfenefits and noting that
the claimant’s impairments were responsive to medication)).

Third, the ALJ found Plaintiff's db activities undermied her subjective
complaints (TR 28).See MatthewslO F.3d at 679-80 (NintRircuit Court of Appeals
upheld ALJ’s rejection of @imant’s subjective complaintgshere ALJ found claimant’s
performance of daily activities like houseahing, light gardeng, and shopping
undermined claimant’s assenti of disabling pain.). The AlLJoted that Plaintiff assistg

in caring for her granddaughter and nephewich included walking three blocks to he

=

granddaughter’s school three times a weeklIR 28). Further,Plaintiff told her

psychiatric nurse practitioner thsthe takes care of her didad friend and has an activs

1%

life. (Id.). Plaintiff testified that she does tishes, laundry, ansbmetime goes to the
store as well as at least one household chore daily.). (The ALJ explained that
Plaintiff's subjective allegations of disabyjnpain were undermad by her ability to
spend a substantial part of the day endaigeactivities involving the performance of
various physical and mental functionsd.).

Fourth, the record also contained eride of exaggeration. In weighing

credibility, the ALJ may considegvidence that a claimamixaggerated her symptom

[92)

when evaluating the claimant'silgective complaints of painSee Hall v. AstrueNo.
CV 12-3494 JC, 201%VL 3779080, at *4 (C.DCal. Aug. 31, 2012)jones v. Callahan
122 F.2d 1148, 1152 (8th Cit997). As the ALJ expressly noted in his decision, the

record “suggests that [Plaintiff§ able to lift and carry moran alleged and is generall)

— O~

more active than alleged.” RI28). Further, the recordsal contained evidence tha
Plaintiff works and travels.Id.).

Finally, the record reflected a series afansistent statemenas explained by the
ALJ. (TR 28-29).

The Court finds the ALJ’s credibility findg was a “reasonable interpretation” of
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the evidence and was supported by substantideeee in the recordiccordingly, “it is
not [the Court’s] role to second-guess iRollins 261 F.3d at 857 (citingair, 885 F.2d
at 604). Therefore, the ALJ did not err@jecting Plaintiff's subjective complaints.
IV. CONCLUSION

Accordingly, the ALJ did not err in findg that Plaintiff was not disabled within
the meaning the SaiSecurity Act.

Based on the foregoing,

IT IS ORDERED that the decision of théAdministrative Law Judge is
AFFIRMED .

IT IS FURTHER ORDERED that the Clerk of the Court shall enter judgme
accordingly. The judgment will serve as the mandate of this Court.

Dated this 9th day of July, 2013.

James A. Teilbﬂrg
Senior United States District Judge
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