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H}y et al Doc.

WO
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Steven Peck, et al. No.CV-12-0137PHX-JAT
Plaintiffs, ORDER
V.

Margaret Hinchey, et al.
Defendand.

Pending before the Court are Plaintiffs’ Motion for Leawe File a Third
Amended Complaint(Doc. 353) Defendant Margaret Hinchey’'s Motion to Strik
Plaintiffs’ Motion for Leave to File a Third Amended Complaint (O®854), and
Defendant’s Motion to Dismiss Second Amended Comp(&ot. 355). The Court now
rules on the motions.

l. Background

Steven Peck, Benjamin Sywarungsymularon Lentz, and Shannon Lent
(hereinafter “Plaintiffs”) filed a complaint against Margardinchey (hereinafter
“Defendant” or “Hinchey”) ancdhumerousother defendants in June 2012. Plaintiffs we
subjected to a criminal investigation in which Hiegha Special Agent with the Arizong
Attorney General's Office, was involved@he investigation sought to determiwlether
Defendants, who were employed by the Phoenix Police Depar{Piebt) were falsely
reporting the hours worked at their -affity job waking security at the Cotton Cente

Townhomes. (Doc. 1 at 4). In November 2010, Plaintiffs watieted by a grand jury on
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felony theft of services charges. (Doc. 1 at 13). Plaintiffs also wepesded from their
jobs with the PPD. (Doc. 1 at 15).

After a review of Defendant’s investigation, Plaintiffs filed a mottorremand
their indictments in Maricopa County Superior Court. The mot@s granted, and 3
second grand jury declined te-indict Plaintiffs. The Attorney General's Office the
filed a motion to dismiss charges against Plaintiffs, andckfa@ges were dismissed if
November 2011.

Subsequently, Plaintiffs filed a complaint in this Cowaiteging inter alia that
Hinchey and the other defendants falsified evidence, presented falsen@vimethe
grand jury and prosecuting authorities, and maliciously putedc Defendants in
violation of their Constitutional rightsnd42 U.S.C. § 1983Doc. 1) In April 2013, this
Courtissued an ordggraning Plaintiffs leave to amend their complaimgon stipulation
of the parties(Doc. 166). In that same order, the Coursee the controllingRule 16
deadlines and removed tipeeviouslyagreed to floating daté for filing motions to
amend the complaint. The Court noted that Plaintiffs could ngelooontinue t@amend
the complaint dependent upon the Court’s future ruliagg,required Plaintiffs tdfile
any further motions to amend” the compldayt May 31, 2013. (Doc. 166 at 5)Jpon
stipulation of the partielaintiffs filed a Second Amended Complaifiereinafter “the
Complaint”’)on May 8, 2013(Doc. 180).

Later, Defendant filed a motion to dismiss the Complaint. (Doc. 197).Qdwat
granted the motion otine basis obsolutammunity underRehbergv. Paulk 132 S. Ct.
1497 (2012), andisimissed Plaintiffs’ complaint without leave to ame(idoc. 329).
Plaintiffs appealedhe dismissaland the Ninth Circuit Court of Appeals reversed tk
Court’'s grant ofabsolute immunityo Hinchey (Doc. 351; Doc 3512; see alsaDoc.
352). On appeal, Plaintiffs also argued this Court erred when it deherd leave to
amend the Complairafter the May 31, 2013 deadlin€Doc. 354 at Exhibit 1. The
Circuit Court disagreed and affirmed this Court’s denial of leave Endmdetermining

that Plaintiffs “did not demonstrate ‘good cause’ to adnpast the deadline.” (Doc. 351

!
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2 at 4) The Circuit Courtalso explainedthatas a result of its rulinghis Court ‘heed
only consider the allegations in the Second Amended Complairgrand.”(Id.)

After the Circuit Court’s ruling, this Court entered an Order clarifyiregdase’s
procedural posture. That Order explained thatGoeplaint as limited by the Ninth
Circuit’s decision on appeal, now represents the “totality of thenglaemaining in the
case. (Doc. 352 at 3). The Court also required Defendant to respondrtts Gdiu and
lIl of the Complaint either by answer or by a “completely new” mot{@wvoc. 352 aB
n.2). Defendant did so by filing a motion to dismiss the Compl@doc. 355). Plaintiffs
alsofiled amotion forleave tdfile a third anendedcomplaint (Doc. 353)andDefendant
moved to strike Plaintiffs’ motion to ameKidoc. 354).

Il. Motion for L eave to File Third Amended Complaint

A. Legal Standard

Plaintiffs’ requestleave to file a third amended complaint was filadAugust
2016 — well after the expiration of thtMay 31, 2013deadlineset by this Courin its
April 2013 ruling (Doc. 166).Accordingly, the Court must evaluate Plaintiffaotion
under Rule 16(b) to determine if good cause exists fodétay in filing. Coleman v.
Quaker Oats C9.232 F.3d 1271, 1299ih Cir. 2000);see also Taylor ex rel. Thomso
v. Zurich Am. Ins. Cp.2013 WL 1340014 at *5 (D. Ariz. Aug. 3, 201d5f the Court
finds good causéor granting leave to amenghder Rule 1), it must then determine
whether leave to amend is also warranted unéerde 1%a). Johnson v. Mammoth
Recreations 975 F.2d 604, 6608 (9th Cir. 1992) (explaining that “a motion seeking t
amend pleadings is governed first by Rule 16(b), and only secgndgriRule 15(a)”).
Whether to grant leave to amend a complaint is a declsiuthin the Court’s sound
discretion.”In re Mortg. Elec.Registration Sys. Litig.744 F.Supp.2d 1018, 1033 (D.
Ariz. 2010);see also Ascon Prop., Inc. v. Mobil Oil C866 F.2d 1149, 1160 (9th Cir
1989) (describing this Court’s discretion to deny further leave ®ndnas “particularly

broad” when the plaintiff has already had an opportunity to anfendamplaint).
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B. Good Cause under Rule 1@

FederalRule of Civil Procedureg(*Rule”) 16(b) states that the Court’s scheduling

order “may be modified only for good cause and with thggislconsent.” Fed. R. Civ,
P. 16(b). The primary considerationnder Rule 161 is the “diligence of the party
seeking the amendmentlbhnson 975 F.2d at 609. Although the Court may consid
whether an amendment would prejudice tloe-moving party, the “focus of the inquy

IS upon the moving party’s reasons for seeking modificatitth.To showgood cause
under Rule 16(b), the moving party mystove (1) that its need to seek a laf
amendment of the complaint was not reasonably foreseeable opaieti at the time of

the Rule 16 scheduling conference, and (2) that it was diligerekirg to extend the

time for amending the complaint once it became apparentrtifetdment was necessary.

Taylor, 2013 WL 1340014 at *3

Plaintiffs argue a third amended complaint is necessary to “removernre¢eto
dismissed Defendants and to further define earlier allegationsc. (863 at 4:2, 4:21).
Under the facts of this casthe Court does not find Plaintiffsargument compelling.
Plaintiffs assert theneed to redefinethe Complaint’s allegations arose based on
information learned during Defendant Hinchey’'s depositigbsc. 353 Exhibit 1 at
101, 10405). But Hinchey’s depositions were completed as early as Augu8t 2Dc.
95, Doc. 100, Doc 110, Doc. 116, Doc. 234). Plaintiffs therefore had réasmow of
the facts necessitatinggdefinition of their claims for sememonths before this Court
ruled on Defendant’'s motion to dismiss in March 20Bhd although Hinchey’s
depositions concluded after the Court’'s deadline for seeking lEaamend, waiting
three years to file such a motion was not diligent.

Neither does thenore recent dismissal of several defendants serve as a comp
reason for Plaintiffs to file a third amendewmplaint Multiple defendantshave
previously beendismissed from this lawsuit withotdlaintiffs seeking leave to filena
entirely new complaintemovingreferencedo dismissed partiefSeeDoc. 266, Doc.
299, Doc. 304qvoluntarily dismissing defendanjs)flhe Court therefore finds Plaifis
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were not diligenin seeking leave to amend the Complaint after they became avare
suchanamendment may be prudent.

C.  The Rule of Mandate

The Ninth Circuit's decision on appeal also lsmsnebearing on whether thig
court should grant Plaintiffs leave to amend. This Court must taletoafollow the
terms of the Circuit Court'smandateand may not issue an order “counter to the spirit
the circuit court’s decision¥ininger v. SI Management L,R244 Fed.Appx. 156, 157
58 Oth Cir. 2007) (quotindJnited States v. Pere475 F.3d 1110, 1113ih Cir. 2007)).

The Courtfinds that the spirit of the Ninth Circuit’'s mandate is better susiilnye
denying Plaintiffs leave tamend" The Circuit Courtdetermined thaeave to amenthe
Complaintwas not warranted in this case, even in light of the dismissaédra
defendants and all but three of Plaintiff's clainfut another waythe Circuit Court
foundthe Complaintsufficient to outline Plaintiffs’ claims and explained thastbourt
“need only consider the allegationsdntainedin the Complaint upon remanéor this
Court tohold now that athird amened complainis necessary andarranted despite the
Circuit Court’s contrary conclusionyould run afoul of the spirit of the Circuiourts
directive.See id.

D. Disposition

Because Plaintiffs have not shown good cause for granting leaeeiod, andh
keeping with the spirit of the Circu@ourts holding, Plaintiffs’ motion for leave to file a
third amended complaint is denied. Defendant’s motion to stsikkerefore denied ag
moot.
[ll.  Motion to Dismiss Plaintiff's Second Amended Complaint

A. Legal Standard

Next, theCourt addresses Defendant’s motion to dismis<timaplaint for failure

o Defendant argues the Ninth Circuit's decision on appeal ca prohibits
considering Plaintiffs” motion for leave to amenthe Court disagreeshe Circuit
Court’s decision was permissive, explaining that thisir€6needonly consider the
allegations” in theComplaint it did not hold that this Courtfiayonly consider,” $hould
only consider,” or fnustonly consider.” (Doc. 352 at 4).
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to state a claimunder Rule 12(b)(6)(Doc. 355). Rule 8(a)(2) requires complaint to
include“a short and plain statement of the claim showing that kba&dpr is entitled to
relief.” In order to survive a challenge under Rule 12(b)(6}pmplaintmust contain
more than “a formulaic recitation of the elements of [the] causetwindcBell Atlantic
Corp. v. Twombly550 U.S. 544, 55%6 (2007).Instead it must plead facts sufficient tg
“raise a right to reliebove the speculative leveld. The Court construs the facts as
allegedin the light most favorable to tHelaintiffs and acceps all well-pleaded factual
allegations(and reasonable inferences to be drawn thergfimsntrue.Doe v. United
States 419 F.3d 1058, 106®th Cir. 2005);Shwarz v. United State234 F.3d 428, 435
(9th Cir. 2000)

B. Devereaux Claims

Counts | and Il of the complaint claim Defendant’s actions violatechtitfs’
right to be free from criminal charges basgxn “false evidence that was deliberate
fabricated by the governmenSee Deveraux v. Abhe363 F.3d 1070, 10445 (Oth Cir.
2001).Claims that the government deliberately fabricated evidenast be supported by
proof of either: (1) an investigation against the plaintithat continued despite the fac
that the government knew or should have known of the plaintiffscence or (2) the
government’s use of coercive and abusive investigatiienitggesthat it should have
known would yield false informationd. at 1076.

1. Adequacy of Allegations

Defendantfirst contendsthe Gmplaint does not state an adequB&vereaux
claim against her because it also alleges that former Attornegr@eferry G@ddard
was the driving force behind Plaintiffs’ indictmenBefendant arguethe conplaint’s
factual allegationshowthat Goddard’s actions, independent of Hinchey’s investigati
“subjected Plaintiffs] to criminal charge$ (Doc. 355 at 7). Merefore Defendant

contendghe complaintannot alssupporta conclusion that Hinchey’s actions were th

2 Goddad was dismissed from this action by stipulation of the partiasc.(D62).
The dismissal was entered on April 15, 2013. (Doc. 166).
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driving force behind the filing of criminal chargekl.{

This argument discounts the Federal Role Civil Procedureallowing for
inconsistent arguments within a party’s pleadings. Under Ruf@j8party may state as
many separate claims or defenses as it has, regardless ofarmysisked. R. Civ. P.
8(d)(3). The Court allowssuch pleadingsevenif the inconsistencies presedt¢herein
are mutually exclusiveSee PAE Gov't Servs., Inc. v. MPRI, Jrigl4 F.3d 856, 85%0
(9th Cir. 2007). Accordingly, so long as the claims against this Defeéradansufficient
to establish a prima facie case against her, Plaintifishe regading the actions of other
defendants do not vitiate the adequacy of their complaint.

Read independently, Plaintiffs’ allegatioagainst Defendariterselfare sufficient
to state a claimThe complaint sets forth facts alleging thdincheyrelied on unrkable
and incomplete sources in her investigation (Doc. 180 at 11 1632328id nottake
steps to verifythe information she receivedid. at 1 15963), discovered but did not
disclose potentially exculpatorgvidence(id. at f 19296, 225), made false report
regarding the extent of her investigatiash @t f 16662, 190), and disregarded or faile
to ascertain crucial information about the timekeeping and raperting systemsd. at
19 18283, 187, 19295). These arenot mere formulaic reations.See Twombly 550
U.S. at 55556. These are sufficient allegations from whitdte Court is able taraw
reasonable inferensehat Defendanshould have knoweitherthat Plaintiffs were not
guilty or thather investigatiortacticswould yield falseresults.See Devereay 63 F.3d
at 1074-75.

2. Plausibility of Allegations

Defendant also argues the facts do not give rise to a plabsikreauxclaim. A
plausible claim is onalleging“enough factual matter (taken as true) to suggest” the ti
of the purported conclusionfwombly 550 U.S. at 556. A claim has “facial plausibility,
when the plaintiff pleads factual content sufficient to allow @murt to “draw the
reasonable inference that the defendant is liable for the mistioalieged.”Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009) (citirigvombly 550 U.S. at 556 Plausibility does not

U)
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require that the allegations give rise to a probability of religfjtidoes require sufficre
“factual enhancement” to push the claims over the line of “nédgal conclusions.1d.
at 697 Quoting Twombly550 U.S. at 557).

Defendant asserts the claims are not plausible because theggaadly as
suggestiveof “carelessness or inaccurate investigation” as they ddreleliberate

fabricationof evidenceas required undebDevereauxSee263 F.3d at 1074/5. But as

outlinedabove, the facts in the complaint allege more tim@ne carelessness. Drawing

the reasonable factual inferences in the light mosirébte to the Plaintiffs, the Cour
finds the Plaintiffs set forth factsuggestingHinchey had reason to know heg
investigation was yielding or likely to yield false resuliSeeDoc. 180 at 1 15%3;
182-83; 187; 190; 1925; 222-25). This issufficient to satisfyDevereau’s “stringent
test” for supporting a deliberate fabrication of evidence cl&ee Gausvik v. Pere245
F.3d 813, 8179th Cir. 2003) (finding that careless investigation alone is insefiicto
support eDevereauxclaim). Plaintiffs’ claims argherefore plausible.

C. Malicious Prosecution Claims

Finally, Defendant argues Count Ill doast set forth a cognizable claim fol
malicious prosecution. A malicious prosecution claim uddad.S.C.8 1983 requires a
showingthat the defendant “prosecuted [Plaintiffs] with malice and authprobable
cause for the purpose of denying [them] equal protectiaimder the Constitution.
Awabdy v. City of Adelant@68 F.3d 1062, 106®th Cir. 2004) (quoting-reeman V.
City of Saie Ana 68 F.3d 1180, 1189 {Lir. 1995)).

1. Causation

First, Defendant argues the malicious prosecution claimsiadodemonstrate
causation becausthe Complaintdoes notdemonstrate howHinchey was “actively
instrumental” in initiating legal proceedings against ilés. See Awabdy368 F.3d at
1067.(Doc. 355 at 6)Defendantargues the Complaint’s factual allegations render
actions irrelevanby supportinga conclusion that Goddard would have filed charg

against Plaintiffs irrespective dDefendant’sinvestigation Accordingly, Defendant
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asserts the complaint’s allegations against her“@dspositively underminedby the
complaint’s other factual assertiorf®oc. 355 at 7). This argumenfails againto take
into account the provisions for alternative and incstesit pleadingsontainedin Rule
8(d)(3). And, because the complaint sets forth factual allegatspexific to Defendant,
and from which the Court can reasonably infeefendant should have knowhat
probable cause did not exist, it is sufficiemgive rise to a plausible claim for maliciou
prosection. (SeeDoc. 180 at 11 15%3; 18283; 187; 190; 19295, 222-25).
2. Malice

Second, Defendant argues Plaintidfd not sufficiently plead malickecause they
did not allege that Defendant’s conduct was undertaken for the purpose of viola
Plaintiffs’ constitutional rights. (Doc355 at #8). But the existence of malicenay be
inferred when there isno probablecause or a reckless disregard for the truticy v.
Cnty. of Maricopa631 F.Supp.2d 1197, 1211 (D. Ariz. 200Bpnahoe v. Arpaip986
F.Supp.2d 1091, 11289 (D. Ariz. 2013) (malice may be inferred when there is
probable cause). As explained above, the complaint allegetéyhad reason to know
the evidence was insufficient to give rise to probable cause sadalaintiffs, yet
continued her investigatiorThe Complaint also alleges Defendé&abricated evidence
and made false reports prosecutingauthorities Accordingly, the complainsets forth
sufficient factdrom which malice may be inferred.

IV.  Conclusion

For the reasons outlined above,

IT IS ORDERED denyingPlaintiffs’ Motion for Leave to File Third Amended
Complaint. (Doc. 353)Defendant’s Motion to Strike Plaintiff's Motion for Leave [Eile
Third Amended Complaint” is therefore denied as moot. (Doc. 354).

IT IS FURTHER ORDERED denying Defendant’'s Rule 12 Motion to Dismis
Second Amended Complaint. (Doc. 355).

IT IS FURTHER ORDERED that Defendant shall file an answer to the Secd
Amended Complainwithin ten (10) days of this Order.
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IT IS FURTHER ORDERED that within 7 days of Defendant Hinchey’s filing
in responseao the Second Amended Complaiah order setting a Rule 16 scheduling
conference will follow.

Dated this 13th day of December, 2016.
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