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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Debra J. Ashby and Nicholas Ashby, a
husband and wife, No. 12-CV-01448-PHX-JAT

Plaintiffs,
ORDER
V.

Bank of America, N.A. and John and
Jane Does I-X and Black and White
Corporations I-X,

Defendants.

Pending before the Court is DefendaBank of America’s Motion to Dismiss

Plaintiffs’ complaint under Faeral Rule of Civil Proceder12(b)(6). (Doc. 23). Th
Court will grant Defendant’s matn for the following reasons.
I BACKGROUND

On June 6, 2012, Plaintiffs filed aroplaint (“Complaint”) against Defendant
state Superior Court in Pinal County. (Ddel at 3-12). The Complaint alleged fq
claims against Defendantld(). On July 3, 201,2Defendant removed this case to feds
court. (Doc. 1). On Febronal5, 2013, Defendant filed éhpending motiorio dismiss

requesting that the Court disssithe Complaint with prejudider failure to state a clair

upon which relief can be greed. (Doc. 23). Plaintiffdid not file a response fo

Defendant’s motion contesting Defendant’s argument.
. ANALYSIS

Local Rule of Civil Procedure 7.2(i) provides that if an “unrepresented pa
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counsel does not serve and file the respiianswering memoranda . . . such n

compliance may be deemed aisent to the . . . granting tfe motion and the Court may

dispose of the issue summarily.” LRCiv2{). Local Rule 7.2(c) requires respons
memoranda to be filed within fourte€d) days after a motion is served.

“Failure to follow a district court’s localules is a proper gund for dismissal.’
Ghazali v. Moran, 46 F.3d 52, 53 (@ Cir. 1995) (citingUnited Sates v. Warren, 601
F.2d 471, 474 (9th €i1979)). “Although we construegadings liberallyn their favor,
[even] pro se litigants are bound by éhrules of procedure.”ld. at 54 (citingKing v.
Atiyeh, 814 F.2d 565, 567 (9th ICi1987)). “Before dismissing the action, the dist

court is required to weigh several factofgl) the public’s inteest in expeditious

resolution of litigationy2) the court’s need to manage dscket; (3) the risk of prejudic

to the [party seekindismissal]; (4) the public policy Varing disposition otases on their

merits; and (5) the aability of less drastic sanctions.d. at 53 (quotindHenderson v.

Duncan, 779 F.2d 1421, 1423 (9tir. 1986)). “The first two of these factors favor 1
imposition of sanctions in most cases, while tourth cuts against default or dismisseé
sanction. Thus the key factors are pregadiand availability of lesser sanction
Wanderer v. Johnston, 910 F.2d 652, 656 (9th Cir. 1990 The Ninth Circuit Court o
Appeals “review([s] the ‘district court’s disssal pursuant to its local rules for abuse
discretion. Only in rare cases will [th@ourt of Appeals] question the exercise
discretion in connection with thegplication of local rules.””Sekhon v. BAC Home Loans

Servicing LP, 11-57131, 2013 WL 857617, at tath Cir. Mar. 8, 2013) (quotinGhazali,

46 F.3d at 53).

In Ghazali, the Ninth Circuit Court of Appealgpheld summary dismissal of a
U.S.C. § 1983 action for the failure to follovWN&vada district coutbcal rule because th
pro se plaintiff failed to respond to thdefendant’s motion to dismis&hazali, 46 F.3d al
53. The Nevada rule, like Local Rule 7.2(ipnsidered the failure tlile a response to
motion to “constitute a consent tbe granting of the motion.ld. (quoting D. Nev. R

140-6). The Court reasoned that the dismissal was proper becapse saplaintiff was
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bound by the rules of procedure, and wya&en notice of the motion and ample time
respond.ld. at 54 (citing King814 F.2d at 567).

Unlike the plaintiff inGhazali, Plaintiffs in this case are npto se litigants and
are represented by counsel. Lihazali, Plaintiffs in this case have not respong
despite receiving notice ddefendant’'s motion to dismiss which was issued over
months ago. (Doc. 23). As noted Wanderer, the first two factors—expeditiot
resolution and docket managemeigenerally favor dismissalWanderer, 910 F.2d a
656. They weigh especiallyehvily here because of Plaintiftetal failure to respond fs
Defendant’s dispositive motion.

The third factor also favors dismissal. There is no risk of prejudice to Defer
to grant the motion.

While the public policy faveng resolution on the meritgeighs against dismisseé
Pagtalunan v. Galaza, 291 F.3d 639, 643 (9th Cir.2002t is no more compelling het
than it was inGhazali. Further, in this case, Defendasdserts that dismissal would
appropriate based on variouhet grounds going to the merid$ Plaintiffs’ claims, ang
Plaintiffs have failed to dispute those argutsenAccordingly, thisfactor weighs only
slightly against dismissal.

The final factor requires the Court twnsider the availability of less dras
sanctions. Defendant has moved for the Ctudismiss the Complairwith prejudice.
The Court could grant Defendant's motion witih prejudice as a less drastic sanct
Plaintiffs are represented by counsel. Mmif#fs have also been given ample time
respond to Defendant’'s Motion to Dismiss or to move for an extension of time to
response and have not done sthus, in weighing this ladictor, the Court finds the
dismissal without prejudice the only acceptable less diiasanction in this case.

In sum, the five-factor analysis supfgodismissal of this case for failure
respond to the Motion to Dismiss. Thewet's decision to grant the motion in the
circumstances is further supported by the thet it is premised pon a local rule thg

expressly permits the Court torsmarily grant unoppsed motions.Ghazali, 46 F.3d af
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53 (quotingWarren, 601 F.2d at 474 (“Only in rare @@ will we question the exercise

discretion in connection with the applicatioh local rules.)). Defendant’s Motion {o

Dismiss will therefore be granted based Plaintiffs’ failure to respond.See LRCiv
7.2(i).
I[II.  CONCLUSION
Based on the foregoing,
IT ISORDERED that Defendant’s Motion to Dismiss (Doc. 23) is granted.
IT ISFURTHER ORDERED that this case is digesed without prejudice.
IT ISFINALLY ORDERED that the Clerk of the Court shall enter judgm
accordingly.

Dated this 16th day of August, 2013.

James A. Tei]bﬂrg
Senior United States District Judge
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