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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Adrian Crihalmean, No. CV-12-01483-PHX-JAT
Petitioner, ORDER
V.

Charles Ryan; et al.,

Regpondents.

Pending before the Court Betitioner’s petition for writ ohabeas corpus (Doc. 1
and Supplement. (Doc. 25). This case vedsrred to a Magistrate Judge who issued
Report and Recommendation (Doc. 26) recomuireg that the Court find that the

Petition in this case is barred the statute of limitations.

In reviewing a Report and Recommendat{R&R), the Court must conduct a de

novo review of any portion of thR&R to which eithemarty objects. United States v.
Reyna-Tapia 328 F.3d 1114, 11219th Cir. 2003) én ban¢. The Court grants
Petitioner’'s Motion for a Time Extension (Da27) to the extent Petitioner’s objection
received on August 5, 2013, are deemed ymdlecause Petitioner has objected to t
recommendation that the Court find thiails Petition is barred by the statute ¢
limitations, the Court will review # Petition de novo. (Doc. 28).
[ BACKGROUND
Pursuant to a plea agreent, on November 17, 200Bgtitioner was sentenced i

state court to lifetime prolian on count 1, attempted>a&l conduct with a minor, a
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class 3 felony and a dangerous crime agahstren, and on count 9, attempted sexual
abuse, a class 4 felony and a dangerousecagainst children. (@. 20-1 at 16-17).
Additionally, Petitioner was sentenced teefiyears imprisonmémn count 1. I¢.).

On April 23, 2010, instate court, Petitioner filed a “Motion for Sentenge
Modification for Exceeding Subject Matter XBdiction.” (Doc. 20-1 at 27). In the
Motion, Petitioner argued that difime probation viates Eighth, Fifthand Fourteenth
Amendments. I(l.). The state trial court construgite Motion as a Petition for Postt
Conviction Relief (“PCR”), and on June 22010, dismissed the PCR as untimely under
Arizona Rule of Criminal Procedeir32.4(a). (Doc. 20-1 at 43).

On July 29, 2010, Petitioner filed a Petitifmm Review of the trial court’s denial
in the Arizona Court of Appeals (Doc. 20al 46), and on Februad0, 2012, the court
denied review. (Doc. 20-1 at 75). Petigo then filed a Petitio for Review in the
Arizona Supreme Court on February 20, 2QD2c. 20-1 at 77), which was denied on
June 6, 2012. (Doc. 20-1 85). Finally, Petitioner filedhis petition for writ of habeas
corpus pursuant to 28 U.S.C. § 2254 on JulyZ2l2 (Doc. 1). On July, 1 2013, th

(¢

Magistrate Judge issued &&R, which concluded that the Petition was barred by the
statute of limitations. (Doc. 26). Petitiorfded objections to ta R&R, which dispute
the conclusion. (Doc. 28).
. ANALYSIS

The Anti-Terrorism and Effective DeaBenalty Act (“AEDPA”) provides a one-
year statute of limitations from when a corimo becomes final for a defendant to file [a
habeas petition. 28 U.S.C § 2244(d).

Petitioner’s conviction became final afteetbpportunity for redw in state court
expired. Under Arizondaw, Petitioner's opportunity fodirect review was a Rule 32

post-conviction relief proceeding “Arizona’s Rule 32 Bright proceeding for plea-

(vep)

convicted defendants is a form of direetview within the meaning of 28 U.S.C.
2244(d)(1)(A).” Summers v. Schriregt81 F.3d 710, 716-17 (9th Cir. 2007). “To bring

an of-right proceeding under Ru32, a plea-convicted defendant must provide to the
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Arizona Superior Court, within 90 days ofrsaction and sentencing in that court, notic
of his or her intent to file Retition for Post-Conviction Review.ld. at 715 (citing Ariz.
R. Crim. P. 32.4(a)).

Petitioner was sentenced on Novemi&r, 2008. Accordingly, Petitioner’y
deadline to file a PCR expired on Februdg, 2009, and thus his conviction becan
final on that date. On July 10, 2012, mtran two years later, Petitioner filed a petitig
for writ of habeas corpus.Therefore, the Petition is beyd the statute of limitations
unless Petitioner can show that he is entittestatutory and/oequitable tolling.

A. FACTUAL PREDICATE

In his objections, Petitioner argues thaicause he discovered new evidence,

statute of limitations did not commence on Febyds, 2009. (Doc. 28t 2). He claims

(1) thatWeems v. United Statgsialifies as a factual predie of his claim and (2) that

e

n

the

despite his exercise of due diligence, loeld not discover this fact because the State

provided an inadeqte law library. InWeemsa United States Coast Guard official wa
convicted of falsifying pulc documents and was sentenced to fifteen yegd
imprisonment at “hardnd painful labor.”"Weems v. United Statesl7 U.S. 349, 35764
(1910). The official was alsdeprived of parental authorityghts, martial rights, and

property transferld. at 364. Additionally, the couimposed lifetime surveillancdd. at

364—-65. Based on all of the sentences segdo the Court founthat the sentence was

disproportionate to the crime of falsifying documenis. at 384. As a result, the Cour
held the sentence was cruel and walisinder the Eighth Amendmend.

Under 8§ 2244(d)(1)(D), the one-year statat limitations may be tolled until “the
date on which the factual piiedte of the claim . . . presid could havéeen discovered
through the exercise of dusligence.” 28 U.S.C. § 244(d)(1)(D) (2012). A court
decision may qualify as a facttlie decision is in the petitionertsvn case. Shannon v.
Newland 410 F.3d 1083, 1088-§9th Cir. 2005) (dtinguishing between discovery o
case law and discovery of factual predicat€éherefore, court decisions that establish

proposition of law do not qualify as factkl.
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Petitioner does not allege any n&aetsbecause his discovery of a proposition

law in Weemsds not a factual predicate of hisach. Since Petitioner's sentencing gn

November 17, 2008, Petitioner kmehat he was sentencedlii@time probation. While
a court decision may qualify as a fadfeemsdoes not change a fact, is not direct

related to Petitioner’'s case, and has no chmm Petitioner’s legal status. Moreove

Petitioner filed a Motion on April 23, 2010,ahargued lifetime probation is cruel and

unusual punishment, and citédeemdo support his claim. He then waited until July 1
2012, to file this Petition, more than two years after he discow&iesins Therefore,
even if the one-year limitation watolled until Petitioner's discovery otWeems
Petitioner’s Petition is still untimely. Accordingly, Petitioner is not entitled to tolli
under § 2244(d)(1)(D).

B. STATE IMPEDIMENT

Alternatively, Petitioner argues thatdaeise the State impeded his filing of

Df

y

ng

a

timely Petition, the statute of limitationsddnot commence on February 18, 2009. (Doc.

28 at 2-3). In other words, Petitioner wiab have filed a timel Petition if he had
discoveredWeemswithin the statute of limitations, af defense counsel would havs
altered him to the unconstitutionality of he®ntence. Both of these claims do n
constitute a State impediment t@ filing of a timely Petition.

The State must assurathnmates have “meaningful access to the coutiswis
518 U.S. 343, 351 (B®) (citation omitted). If the State, through the deficiencies in
prison, “hindered [an inmate’s] efforts to puesallegal claim,” thethe State violated the

inmate’s constitutional right to access to the coults. However, meaningful access t

the courts does not require the State to enthatean inmate “litigate effectively once in
court.” Id. at 343. Therefore, under 2244(9j&), the Petitioner must show that an

“impediment . . . created by State action iol&iion of the Constition . . . prevented”
the Petitioner fronfiling a timely petition. 28 U.&.. § 2244(d){)(B) (2012).
Petitioner failed to show that the allegeddequate library agally hindered his

U

ot

the

[®)

efforts to file his claim withirthe statute of limitations because he does not explain how
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the State prevented him from filing his Petiti At best, Petitioner asserts that an
inadequate library prevented his discoveryaafase that he believes supports his claim,
which is not a State impediment becauseStete does not have the duty to ensure that
inmates litigate effectively. There is nousal connection between a lack of access|to
case law and his untimely PetitioMoreover, Petitioner discoveraleemdy at least
April 23, 2010, and yet waited tinJuly 2012 to file the Petitim. Even if the one-year
limitation began on April 23, 201the Petition is still barred e statute of limitations.

Petitioner mistakenly relies ofWeemsto assert that lifetime probation i

U7

unconstitutional, andhtis defense counsel did not neggresent Petitioner's sentence.

13%

Weems simply held that the sentence posed, which included fifteen years
imprisonment, removal of parental and manitghts, and lifetime probation, was grossly
disproportionate to the crime of falsifyirdpcuments. Here, liftene probation is not

disproportionate to attempted sexual comduith a minor and attempted sexual abtist

1%

Additionally, Petitioner's argument failsecause 2244(d)(1)(B) requires a Stgte
impediment to filing, but appointed defenseunsel is not an actor of the Stat8ee
Lawrence v. Florida421 F.3d 1221, 122@1th Cir. 2005)aff'd on other grounds549
U.S. 317 (2007) (Even if Petitioner's defertsrinsel acted incompetently, it “is not thie
type of State impedinmt envisioned in § 2244(d)(1)(B).” As a result, Petitioner is not
entitled to tolling undeg§ 2244(d)(1)(B) becauseither an alleged inadequate library npr
misrepresentation prevented Petitionenfriing a timely habeas petition.

C. EQUITABLE TOLLING

Petitioner purports that hro sestatus and lack of legal resources entitles him to

y

=

equitable tolling. (Doc. 28 at 3). Howaeyédetitioner fails to establish the necesss

elements for equitable tolling.

To receive equitable tollingt]he petitioner must establish
two elements: (1) that hdéas been pursuing his rights
diligently, and (2) that somextraordinary circumstances

! United States v. William$36 F.3d 1229, 1232 (9thir. 2011) (finding that a
sentence of lifetime probation is radisproportionate for a sex offender).

-5-
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stood in his way. The petitionenust additionally show that
the extraordinary circumstances were the cause of his
untimeliness, and that the eatrdinary circumstances majlde]

it impossible to file a petition on time.

Ramirez v. Yates71 F.3d 993, 997 (9tlir. 2009) (internal citations and quotatiorn
omitted). “Indeed, ‘the threshtbhecessary to trigger equbta tolling [under AEDPA] is
very high, lest the exceptions swallow the ruleMiranda v. Castro 292 F.3d 1063,
1066 (9th Cir. 200R (citation omitted). Therefore, “igmance of the law, even for ar
incarceratedpro se petitioner, generally does naxcuse prompt filing.” Fisher v.
Johnson 174 F.3d 710, 714 (5th Cir. 199%Rasberry v. Garcia448 F.3d 1150, 1154
(9th Cir. 2006) (“a pro see petitioner’s lack lefjal sophistication is not, by itself, a
extraordinary circumstance warranting equiatalling”). However, lack of case law ir
a prison library or notice of the AEDPA made extraordinary circumstances if th
petitioner exercised reasonable diligencgee Whalem/Hunt v. Eayl233 F.3d 1146,
1148 (9th Cir. R00) (holding that the equitablellitog may have been appropriats
because the prison did not prd& any legal materials).

Petitioner does not explaims delay in filing his P#ion. Assuming Petitioner
was diligent and did not discover his claintiuApril 2010, he did not file this Petition
until July 10, 2012. Petitioner delayed fdinhe Petition for an unexplained twenty-s
months. Although his Petition for Revieswer dismissal of Isi untimely PCR was
pending in the Arizona Court of Appeals from June 2Qiil February 2012, Petitionel
delayed filing this Petition foan additional five months after the Arizona Court
Appeals denied his Petition for Review. Petigr has not presentegidence to excuse
the further five-month delay. (Doc. 26 EH2). Because Petitioner substantially delay,
filings without sufficient reasorRetitioner is not entitled to ei@able tolling. As a result,

Petitioner's one-year limitation commenced obrtary 18, 2009, thdate his conviction

2 At the time of theuhe 2010 state court filingPetitioner’s federal statute of

limitations to file his habeapetition had already expiredA new filing in state court
cannot restart the federatatute of limitations. See Ferguson v. Palmatee€321 F.3d
820, 823 (9th Cir. 2003).
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became final, and expirenh February 17, 2010.
D. STATE COURT JURISDICTION

Petitioner argues that the one-year litnita should not apglbecause Petitioner’s

claims are jurisdictional, in that Petitianbelieves his sentence is unconstitutional.

Petitioner also argues that the State fatedimely respond to his Petition for Review
and thus he is entitled relief by default.

Petitioner's arguments fail because) éh unconstitutional sentence would n
strip the state court of subject matter juicidn over the underlyingrosecution, and (2)
federal habeas relief is not a default for state court errors. Fir8tdtecriminal case ig
over, and this habeas proceeding is not agiatte State’s prosecution. (Doc. 26 at 13
14). Petitioner does not point &amy law that causes a statmurt’s lack of subject matter
jurisdiction (assuming this allegan were true) to alleviate ¢hstatute of limitations in a
collateral federal habeas proceedingd. Second, Petitioner dsenot cite law that
extends an alleged default byetktate court to collateral fadd habeas proceedings. A
a result, Petitioner cannot avoictfederal statute of limitations.

E. MERITS

Although it is not necessary to reach the merits because the Petition is bart

the statute of limitations, the Petition alols on the merits. Petitioner superficiall)

claims thatWeemsdictates that the imposition of difime probation violates the Eight

Amendment. To test the prapionality of a sentence, the G compares the gravity of
the offense to the sevsr of the sentence.Graham v. Florida 130 S.Ct. 2011, 2022
(2010).

Here, a comparison of the offense and esere show that lifetime probation is ng
disproportionate. Petitioner committed therious and grievous crimes of attempts
sexual conduct with a minor and attempsectual abuse of a minor. Although lifetim
probation limits Petitioner’s privacy, it is espaly appropriate irthis case because se
offenders have a high rate of recidivisi8ee Williams636 F.3d at 1233. Furthermorg

the crime and the sentence imposedMeemsare not comparable to Petitioner’s crim
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and sentence impose®@etitioner’s crime is entirely diffené from the crime of falsifying
documents. Additiorlly, the Court inWeemsompared the totality of the sentences, r

only lifetime probation, to the crime. Bed on the severity of fifteen yean

imprisonment, loss of fundamental rights)d lifetime probation, the Court found the

sentence and crime grossly disproportionaBcause the sentence and crime here
not disproportionate, thigetition fails on the merits.
[1I.  CONCLUSION

For the foregoing reasons,

IT 1S ORDERED that Petitioner's Motion for a Time Extension (Doc. 27)
granted to the extent Petitioner’'s objectiaeseived on August 5, 2013, are deem
timely.

IT ISFURTHER ORDERED that the Report and Recommendation (Doc. 26
accepted and adopted; Petitioner’s objectionsc([28) are overruled, the Petition i
denied and dismissed, with prejudice, dhd Clerk of the Court shall enter judgme
accordingly.

IT IS FURTHER ORDERED that, in the event Petitner files an appeal, ang
pursuant to Rule 11 of the Rules Govegn Section 2254 Cases, the Court deni
issuance of a certificate of appealability heszadismissal of the Petition is based on
plain procedural bar and jurssbf reason would not find thiSourt’s decision debatable
or wrong. Further, Petitiondras not made a substanti&osiing of the denial of a
constitutional right.

Dated this 4th daof October, 2013.

ot

S

are

is

James A. Teilbgrg
Senior United States District Judge




