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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
April Denise We§ No. CV-12-01542-PHX-NVW
Plaintiff, ORDER
VS.

Michael J. Astrue, Commissioner of Social
Security Administration,

Defendant.

Plaintiff April Denise West seeks revieunder 42 U.S.C. § &Qg) of the final
decision of the Commissioner of Social S&#guAdministration (“the Commissioner”),
which denied her disability insurance betsetinder sections 216(i) and 223(d) of th
Social Security Act. Because the decisadrthe Administrative Law Judge (“ALJ") is
supported by substantial evidenand is not based ongld error, the Commissioner’s
decision will be affirmed.

l. BACKGROUND
A. Factual Background
West was born in April 1977 She has a high school education and is ablg

communicate in English. She vked as a waitress before February 2, 2008. She mg
to Arizona in April 2008. In May 2008, she worked one day as a convenience S
cashier, but quit due to back pain and Ksvo ankles. She begahaving migraine

headaches in 2004 and has bé@agnosed as having degesiese disc disease in he
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back and Bell's palsy. On February 1, 20¥0est had gastric bypass surgery. As
May 10, 2010, she had lost 45 pounds.

B. Procedural History
On July 3, 2008, West applied for diddp insurance benefits alleging disability

beginning February 2, 20080n June 9, 2010, she appsdrwith her attorney and
testified at a hearing before the ALA.vocational expert also testified.

On October 21, 2010, the ALJ issued a sieci that West was halisabled within
the meaning of the Social Security Act. eTAppeals Council denied West's request f
review of the hearing decision, makinige ALJ's decision the Commissioner’s fing
decision. On July 17, 2012, West sought review by the Court.

Il. STANDARD OF REVIEW
The district court reviews only those issuraised by the party challenging th

ALJ’s decision. See Lewis v. Apfel, 236 F.3d 503, 517 n.13tfBCir. 2001). The court
may set aside the Commissioner’s disability deteation only if the determination is
not supported by substantial evideror is based on legal erro@rn v. Astrue, 495 F.3d
625, 630 (9th Cir. 2007). uBstantial evidence is mothan a scintilla, less than 4§
preponderance, and relevant evidence tlraaonable person might accept as adequ
to support a conclusion considey the record as a wholdd. In determining whether
substantial evidence supportgi@cision, the court must consider the record as a wh
and may not affirm simply by isolating apscific quantum of supporting evidencdd.
As a general rule, “[wlherehe evidence is susceptible more than one rationa
interpretation, one of whiclupports the ALJ’s decision,dhALJ’s conclusion must be
upheld.” Thomas v. Barnhart, 278 F.3d 947, 954 (9th Ci2002) (citations omitted). In
reviewing the ALJ’s reasoning, the court 3ot deprived of [its] faculties for drawing
specific and legitimate infereas from the ALJ’s opinion.”"Magallanes v. Bowen, 881
F.2d 747, 755 (9tiCir. 1989).
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lll.  FIVE-STEP SEQUENTIAL EVALUATION PROCESS
To determine whether a claimant is digabfor purposes of the Social Securit

Act, the ALJ follows a five-step process. @0F.R. § 404.1520(a). The claimant bea
the burden of proof on therét four steps, but at step five, the burden shifts to
Commissioner.Tackett v. Apfel, 180 F.3d 1094, 109®th Cir. 1999).

At the first step, the ALJ determineshether the claimant is engaging i
substantial gainful activity.20 C.F.R. 8 404.1520(a)(4)(i)If so, the claimant is not
disabled and the inquiry endkd. At step two, the ALJ detmines whether the claiman
has a “severe” medically determinablephysical or mental impairment
8 404.1520(a)(4)(ii). If not, the claimaistnot disabled and the inquiry endsl. At step
three, the ALJ considers wther the claimant’s impairment or combination
impairments meets or equals an impairmisted in Appendix 1 to Subpart P of 2
C.F.R. Pt. 404. 8 401520(a)(4)(ii)). If so, the claimam$é automaticallyfound to be
disabled. Id. If not, the ALJ proceed® step four. At stefour, the ALJassesses thg
claimant’s residual functional capacity awétermines whether the claimant is st
capable of performing past relevant work4@®t.1520(a)(4)(iv). If sathe claimant is not
disabled and the inquiry enddd. If not, the ALJ proceeds ttne fifth and final step,

where she determines whethtbe claimant can perforrany other work based on thg

claimant’'s residual functional capacity, eag education, and work experience.

8§ 404.1520(a)(4)(v). If so, the claimanis not disabled. Id. If not, the claimant is
disabled.Id.

IV.  ANALYSIS
At step one, the ALJ found that West diot engage in substantial gainful activit

during the period from her allegenset date of February 2008, through her date las
insured of September 30, 201Gt step two, the ALJ founthat, through the date las

insured, West had the followingevere impairments: cergicdegenerative disc diseas
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with spondylosis, lumbar degenerative dissedise with central herniated disc at L5-S
morbid obesity, rebountdeadaches/migraines, and Bells pal#t step three, the ALJ
determined that, through the date last redy West did not have an impairment (
combination of impairments that meets or ngatly equals one of thimpairments listed
in 20 C.F.R. Part 404, Subpart P, Appendix 1.

At step four, the ALJ detmined that through theate last insured West:

had the residual functional cafistcto perform lifting and/or
carrying 20 pounds occasidlyaand 10 pounds frequently;
standing and/or wking at least 4 hours in an 8-hour
workday; sitting aboub hours in an 8-har workday, with
normal breaks; unlimited pusig and pulling; climbing
ramps and stairs frequently catadders, ropes and scaffolds
never; balancing and stoopingccasionally; and kneeling,
crouching and crawling frequently. The claimant is to avoid
concentrated exposure tobwation and hazards (heights,
machinery).

The ALJ also found that, throbhghe date last insured, \tewvas unable to perform any
past relevant work. At step five, the ALdncluded that, through ¢hdate last insured,
considering West's age, education, wakperience, and residual functional capacil
there were jobs that existed in significanimbers in the national economy that she co
have performed.

A. The ALJ Did Not Err in Weighi ng Medical Source Evidence.
1. Legal Standard
In weighing medical source opinions 8ocial Security caseshe Ninth Circuit

distinguishes among three types of physiciafiy:treating physicians, who actually treg
the claimant; (2) examining phigians, who examine but dmt treat the claimant; ang
(3) non-examining physicms, who neither treat n@xamine the claimant.Lester v.

Chater, 81 F.3d 821, 830 (9th Cir. 1995). Gerigranore weight should be given to thy

opinion of a treating phys@n than to the opinions afon-treating physicians.ld.
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Where a treating physician’s opinion is nontradicted by another physician, it may be
rejected only for “clear andonvincing” reasons, and where it is contradicted, it may pot
be rejected without “specific and legitimagasons” supported bylsstantial evidence in
the record.ld. Moreover, the Commissioner must giweight to the treating physician’s
subjective judgments in additida his clinical findings and terpretation of test results
Id. at 832-33.

~—+

Further, an examining physician’s opiniomgeally must be given greater weigh
than that of a non-examining physiciatd. at 830. As with a treating physician, there

must be clear and convincing reasons fgeating the uncontradicted opinion of a

=}

examining physician, and specific and legitimate reasons, deppby substantial
evidence in the recordor rejecting an eemining physician’s contradicted opiniorhd.
at 830-31.

The opinion of a non-examining physici@not itself substantial evidence that

justifies the rejection of # opinion of either a treating physician or an examining
physician. Id. at 831. “The opinions of nondating or non-examining physicians may
also serve as substantialidgence when the opinions aoensistent with independent
clinical findings or otheevidence in the record.Thomas, 278 F.3d at 957. Factors that
an ALJ may consider when evaluating amgdical opinion include “the amount of
relevant evidence that supports the opirama the quality of the explanation provided;
the consistency of the mediagpinion with the record as ahele; [and] the specialty of]
the physician providing the opinionOrn, 495 F.3d at 631.

2. Weighing the Opinions of State Agency Non-Examining
Physicians Against the Opinion of a State Agency Examining
Physician

West contends that the Alerred by giving greater vggit to the opinions of non-
examining state agengyhysicians Katherine Farrell, Bl., and Ernest Griffith, M.D.,

than to the opinion of examining physiciBaul Drinkwater, M.D. The ALJ is required
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to give specific and legitimatreasons, supported by substrevidence in the record
for rejecting an examining physician’s cradicted opinion analear and convincing
reasons for rejecting an examiningypitian’s uncontradicted opinion.

West alleges disability bemiing February 2, 2008.In June 2008, her x-rayg
showed mild degenerative clgwms of the cervical spineslight curvature and mild
degenerative changes of the thoracic spind,mild disc space narrowing of the lumbar
spine. In August 2008, armbar MRI scan showed “a central disc extrusion at L5-51,
which mildly narrows the ant®r canal, approximates buloes not definitely contact
descending nerve roots.” In February 208%ervical MRI scamevealed degenerative
spondylosis, most pronounced at C5-6, effacing the tleaabnd flattening the spinal
cord without softening it, withmild left-sided foraminal maowing. At C6-7, the scan
showed mild spinal canal mawing with effacement othe thecal sac and mild right}
sided neural foraminal narrowing. At C2-Tthe scan showed central disk changes
causing effacement of the thecal sac and indientaf the spinal cal centrally causing
mild spinal canal narrowing.

In May 2009, Dr. Drinkwater examined \&teand reviewed her medical records.
Among other things, Dr. Drinkwater notedathshe “alleges neck pain and has a very
abnormal MRI with some findings consistesith cervical radiculopathy despite gross
giving way in her upper extremities” and “ldwack pain, which does not have radicular
features.” Dr. Drinkwater completed a Meali Source Statement Bbility to Do Work-
Related Activities (Physical) owhich he expressenumerous conclusions, but he did
not identify any specific findings on whidhe had based his conclusions as the form
requested. He merely stated, “This is ldase my physical exam, medical judgment, and
imaging studies.” On the form, he opineaithWest's maximum capacity to lift and/or
carry occasionally or frequentig less than 10 pounds. ldiso opined that West could

never stoop, kneel, crouch, crawl, or diifradder/rope/scaffoldand could occasionally
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climb ramp/stairs, reach, hdedfinger, and feel. He opined that in an 8-hour day
can stand and/or walk hours with a change in positiondasit 4 hours with a change ir
position,i.e., West cannot work an 8-hour day.

The ALJ found that West Becervical degenerative disiisease with spondylosis
and lumbar degenerative disc disease withraeherniated disc at L5-S1. However, sh
gave ‘“little weight” to Dr. Drinkwater's dpion because it is nosupported by the
objective evidence. She gave tfollowing reasons, which are specific, legitimate, cle
convincing, and supported bsubstantial evidence in éhrecord, for rejecting the
examining physician’s opinionFirst, West's x-rays showethly slight degenerative disqg
change and possible mild curvature in #exvical spine, slight curvature and mil
degenerative disc change in the thoraspne, and slight curvature and probab
congenital transitional lumbosatrvertebral decrease insdi space at the lumbosacrs
junction in the lumbar spineSecond, Dr. Drinkwater’s ehnacterization of the MRI as
“very abnormal” is not supportebdy the record. Third, nobjective evidence in the
record indicates radiculopathy, only Westtomplaint of symms. Fourth, the
limitations imposed by Dr. Drinkater are too restrictive fahe findings he made in his
assessment. Fifth, Dr. Drinlater’s opinion is without submntial support from the othef
evidence of record.

The ALJ gave substantial vgit to the opinion of Kioerine Farrell, M.D., who
performed a residual functional capacity asseent for the state @gcy in October 2008
and did not examine West. time assessment, Dr. Farrell ethspecific facts upon which
her conclusions were basedgluding that West “has no evadce of neural impingemen
and walks without assistive devices.” Drriedl opined that West could lift and/or carr
20 pounds occasionally dri0 pounds frequdly; stand and/or walk déast 4 hours in an
8-hour workday; and sit with normal breaks o total of about éours in an 8-hour

workday. The ALJ explained that she gaubstantial weight to D Farrell’'s assessmen
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because it is consistent with the objeetinedical evidence. Because Dr. Farrel
opinion is consistent with dependent clinical findings or other evidence in the recd
the ALJ was permitted to consider it asibstantial evidence contradicting D
Drinkwater's opinion. However, even if i not considered sutastial evidence, the
ALJ’'s reasons are sufficient to meet thghar standard for regting an examining
physician’s uncontradicted opinion.

In May 2009, Ernest Grifh, M.D., also prepared a physical residual functior]

capacity assessment for theatst agency and se&t specific facts upon which his

conclusions were based.He opined that West can tlifand/or carry 10 pounds

occasionally and frequently; s and/or walk 4 has in an 8-hour workday; and si

about 6 hours in an 8-hour workday. TAERJ did not assign specific weight to Dr.

Griffith’s assessment, but raghstated that his objective findings support finding Weg
residual functional capacity to do sedegyt work within tle ALJ's established
limitations.

Regardless of whether the non-examinsigte agency physicians’ assessme
are considered substantial evidence because they are consistent with independent
findings or other evidence ihe record, the ALJ did notrein weighing medical source
evidence because she provided specificjtilegte, clear, and convincing reason
supported by substantial evidence in theord, for giving Dr. Drikwater’s opinion little
weight.

B. The ALJ Did Not Err in Eval uating West’s Credibility.
In evaluating the credibilitpf a claimant’s testimony garding subjective pain o

other symptoms, the ALJ is required to engage two-step analysis: (1) determin
whether the claimant presented objective radevidence of an ipairment that could
reasonably be expected to produce some degree of the pain or other symptoms :

and, if so with no evidence of malingerin@) reject the claimant’s testimony about th
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severity of the symptoms only by giving speg clear, and convincing reasons for the

rejection. Vasquez v. Astrue, 572 F.3d 586, 591 (9th Cir. 2009).
First, the ALJ found that West's medily determinableimpairments could

reasonably be expected to cause the alayenptoms. Seconthe ALJ found West's

statements regarding the intépspersistence, and limitingffects of the symptoms not

credible to the extent they are inconsistesth the ALJ’s residual functional capacity
assessment.

At the administrative hearingn June 9, 2010, West testd that she had tried tq
work at a convenience store in April 2008, lu#s unable to do so because standing
so long hurt her back. She alestified that Bell's palsy aféds her vision in one eye an(
causes her hearing to “go in and out.” Siher testified thashe continues to get
migraine headaches that may last 2-3 hourg-8rdays and that she gets them once
twice a week. She described having camsteck pain, which feels like being poke

with needles or knives, burns, travels ifter arms, and causes her hands to becd

numb. She said her neck pain is made @/nssitting or standing for a really long time

reaching, turning her head the side, reaching up, antygical therapy. She also sali
pain medications “tend to help some.” Shatifeed that her low back pain burns and sl
feels like she is being squeezéde pain travels from herwoback up to her neck andg
outward to her hips and rightge She said that about 3-4 #éma week her right leg will
go numb, usually when she isrg down. She testified thaer back pain is made wors
by standing, walking, or sitting for a lorigne and that after sitting for 35-40 minute!
she needs to lie down or stand up and watiuad. She testified that out of a 24-ho
period, she usually lies down about 17-1&itsoand that she lies down about 6Y% -
hours between 9:00 a.m. and 5:00 p.m. Shifierl that she feeldepressed because @
the pain and not being able do activities like she used tnd that she no longer ca

concentrate enough to reath@k or follow a movie or television program. She said 9
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does not cook, clean, shop, orldandry. She admitted thsihie had provided incomplete

information to Dr. Philip Barry, a psycholagiwho evaluated neto determine her
appropriateness for bariatric surgery, becausenginted to be able to have the surdery
The ALJ's hearing decision states numes specific, clear, and convincin

reasons for rejecting West's testimony abibwt severity of her sygptoms. The decision

cites medical records indicating that medimatand treatment have been successful| i

controlling West's symptom®vidence that West was magi progress with weight loss
following gastric bypass surgery, and evidershowing that shiailed to follow-up on

recommendations made by her treating doctetsch suggest thdter symptoms may
not have been as serious as alleged. sti aites her neurologistadvice to stop taking
over-the-counter pain medications thidtely were causing her rebound migrain

headaches. Furthethe decision identifie evidence that West was less than fu

cooperative or put forth less than maximdbefduring examinations and cites eviden¢

that West has made inconsistent statemintsultiple sources regding her past work,
her reasons for discontinuing work, her childr@er marital status, family history, an
church attendance. The ALJ concludedAlthough the inconstent information
provided by the claimant may not be thesult of a conscious intention to mislea
nevertheless the inconsistencies suggesttt@tnformation providd by the claimant

generally may not be entirely reliable.”

! In November 2009, Dr. Barmeported that West said she had not driven for f¢
years because of chronic bgekin and the cognitive effects her pain medication; she
told the ALJ that her driver’s license hadem suspended because of traffic violatiof
which was another reason she doesdrive. Dr. Barry also reported that West deni
having any significanpsychological problems; she tolcetALJ that she is depressed ar
previously took medication for depression fomonths. Dr. Barry reported that We;
said she had not worked outsithe home “for the past 4 years, choosing instead to

testing showed “no indication ofggiificant depression or psychosis.”
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Thus, the ALJ did not err bfinding West's statementsgarding the intensity,
persistence, and limiting effects of her syomps not credible tdhe extent they are
inconsistent with the ALJ’s residufainctional capacity assessment.

IT IS THEREFORE ORDEREDRhat the final decision of the Commissioner (
Social Security is affirmed. The Clehall enter judgment accordingly and shd
terminate this case.

Dated this 25th day of February, 2013.

o

Neil V. Wake
United States District Judge
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