Gabaldon et al v. Peoria, City of et al
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UNITED STATESDISTRICT COURT
DISTRICT OF ARIZONA
Troy and Christine Gabaldon, No. CV 12-01612-PHX-JAT

Plaintiffs, ORDER
V.

City of Peoria, Mr. Juan Gabriel

Luera-Harris and Jane Doe Luera-

Harria, David Barela and Jane Doe

Eareoia, Charles Kunde and Jane Doe
unde,

Defendants.

Pending before the Court Rlaintiffs’ Motion to Enforce Settlement (Doc. 2
Defendants have filed a response (Doc. Zbhe parties appeared before the Cour
oral argument on this issue on September @%32 The issue before the Court is at v
point in negotiating a settlemeista binding agreement réeed between the parties.

I BACKGROUND

On June 25, 2013, the Cowntered an order giving Praiffs until July 26, 2013
to effectuate service on Defamds. (Doc. 23). On July 2013, withouthaving serve
Defendants, Plaintiffs’ counsel initiated settlement negotiations with Defendants’ ¢
(Doc. 24-1). Following numerous offers aodunter offers concerning a dollar amg

for the settlement only, on Wul5, Defendants’ counsedent a letter via email

Plaintiffs’ counsel stating “the City has autlzad me to make a final offer of $10,000,

as full settlement of this case. | expect, giveur correspondencthat you will get bac

to me soon and let us know how you woulcelito proceed.” (Doc. 24-4). Plaintif

Doc. 28

4).
t for

vhat

bunse
unt

o

00

K

f's

Dockets.Justia.com


http://dockets.justia.com/docket/arizona/azdce/2:2012cv01612/717908/
http://docs.justia.com/cases/federal/district-courts/arizona/azdce/2:2012cv01612/717908/28/
http://dockets.justia.com/

© 00 ~N oo o s~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

counsel immediately emailed Defendantsumsel back and stated, “The Gabaldons

accept the offer of $10,000. Please fodvar release.” (Doc24-5). On July 23

Defendants’ counsel sent Plaintiffs’ counseleamail stating, “Attached please find a draft
of the release in the Gabaldon case. $¥emake any comments, corrections and/or
proposed changes.” (Doc. 25-1 at 4). mI#s’ counsel replied the next day, “Hi
Michael: I've lined out confidentiality. | don’t believe that is allowable under the |open
meetings laws and, in any event, it waghdkered for. Please take a look.d.J. Ovel
the course of six more emails sent betwedy a6 and July 26, the parties continued to
negotiate the language of the coefidality clause in the releasdd.(at 1-3). Ultimately,
the Plaintiffs’ counsel ended negotiationsl diled the pending motion on July 26ld.(at
1). Plaintiffs did not attempt to sexvDefendants after embeg into settlement
negotiations.

Plaintiffs argue that the case settled on July 15 and thdtyishey did not attempt
to serve Defendants after that date. (Doc.aB4). Plaintiffs request that the Cqurt
enforce any agreement that wasched by the terms of emails sent between the parties’
attorneys from July 2 to July 25.1d( at 6) (citing the emails between the parties’
attorneys Docs. 24-1bugh 24-10). Defendants hafiled a response and contend that
no agreement was reached, only a dollar amaast agreed on, and that the parties were
still negotiating terms of the agreement emhthe deadl@ for service expired and
Plaintiffs filed the pending motion. (Doc. 25).
. ANALYSIS

A. Settlement Agreement

“It is well-established that before anling contract is fored, the parties must
mutually consent to all material terms. distinct intent common to both parties must
exist without doubt or differece, and until all understand alike there can be no assent.”
Hill-Shafer P’ship vChilson Family Trust799 P.2d 810, 814 (AriA990) (en banc). “A
contract may be formed, even if not formallyeeyted, if it is clear # parties intended fo

bind themselves to the terms.Johnson Int’l, Inc. v. City of Phx967 P.2d 607, 611
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(Ariz. Ct. App. 1998) (citingAROK Constr. Co. v. Indian Constr. Sen&48 P.2d 87(
876 (Ariz. Ct. App. 1993); restatementet®nd) of Contractf 27 (1981)). “A
manifestation of assent sufeit to conclude a contract is not prevented from doir

because the parties manifestiatention to memorialize thealready made agreement

writing.” Rennick v. O.P.T.I.O.N. Care In@7 F.3d 309, 313-14 (9th Cir. 1996) (cit

g SO
in

ing

Restatement (Second) of Contracts § 281)P However, “if a party knows that the

other intends no oblagion to exist until the writteragreement is made, the ear

manifestation does nobanstitute a contract.’Rennick 77 F.3d at 314 (citing Restatem

(Second) of Contracts § 27 comment b). Fooart to enforce the m@xecuted contrag

the court must be able to determine tharéhwas a manifestation of mutual ass
Johnson 967 P.2d at 612. Thus, the Court mosk to the surrounding circumstance
determine whether the parties intended thein-executed agreement to be immediz
effective, or whether the parties intended agreement would only become binding U
the execution of thevritten agreement.Rennick 77 F.3d at 314see also Johnsp®67
P.2d at 612.

The question before the Coistwhether all material termvgere agreed to or not
these circumstances. The Court finds thatsettlement agreemewas reached for tf
Court to enforce in this case because the [gadie not agree to all material terms of t
settlement. The Court’s conclusion is fisstpported by the Restmhent. “[L]ike any

agreement, a settlement agreetngas a type of contractdhrequired manifestation

lier

ent

ent.

in
e

neir

of

mutual assent to the matertatrms of the agreement.” Ratment (Second) of Contracts

8 1 (1981) (citingRachford v. Air LindPilots Ass’n Int’] 375 F. Supp. 2d 908, 937 (N
Cal. 2005)). A waiver and release is asesdial term of a sééiment agreement th
cannot be left for future negotiationd. (citing Rachford 375 F. Supp. 2d at 937) (“he
there was no showing that pastiead agreed to any specific form of waiver and rel
an essential term of settlemegreement that could not bét®r future negotiation.”).
As no Arizona court has addsed this exact issue, Plaffgiargue that the Distri

of Columbia Court of Appeals has heldatha confidentiality clause “that was

D.

-3-



© 00 ~N oo o s~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

mentioned prior to coming to terms, [ ] canbetforced upon an objecting party by I3
planting it in the sement agreement.” @2. 24 at 4) (citindyer v. Bilaal 983 A.2q
349, 358 (D.C. 2009)).

In the absence of controllingtatutory or case authority,
Arizona courts generally follow the Restatement of the Law
on a particular subject if its pogiti, as applied to the claim at
Issue, “is logical, furthers the interests of justice, is consistent
with Arizona law and policy, and & been generally
acknowledged elsewhere Ramirez v. HealthPartners of S.
Ariz., 972 P.2d 658, 665 (ArizZCt. App. 1998) (citingFt.
Lowell-NSS Ltd. P’ship v. Ke]l800 P.2d 962 (Ariz. 1990);
Cannon v. Dunn700 P.2d 502, 503 @/. Ct. App. 1985)).
Further, Arizona courts routinely look to guidance from
courts of other states on ttexs of first impressionSee, e.g.,
Tritschler v. Allstate Ins. Cp144 P.3d 519, 527 (Ariz. Ct.
App. 2006) (citingHull v. DaimlerChrysler Corg 99 P.3d
1026, 1028 (Ariz. Ct. App. 2004)).

Freeman v. Sorchy¢t245 P.3d 927, 932 (Ariz. Ct. pp2011), review denied (Aug. 3
2011). However, iBilaal, the case relied on by Plaiffis, the parties clearly reached
agreement on the material terofsa settlement agreementftwe a confidentiality claug
was discussed. In that case, the defendaiterney sent the @intiffs’ attorney at
emailed settlement offer that expressly lawkt five specific terms of the settleme
Bilaal, 983 A.2d at 355-56. PIiffs’ attorney ageed to these terms and the parties
before the court declaring th#tey had reached a settlemerid. at 356. Plaintiffg
attorney then read intihe record the material termsragd upon and defendants’ attor
did not make any correctiondd. Subsequently, the parties attempted to draft a
comprehensive agreement but disputed hdreto include a confidentiality clausdd.
After negotiations broke down, plaintiffs fdea motion to enforce the material termg
the settlement agreemerit. The trial court upheld theettlement agreement without
confidentiality clause and th@ourt of Appeals affirmed, riding that as negotiated f{
confidentiality clause wasot a material termld. at 358. However, the Court of Appsg
made it clear that a congdtiality provision “certainlycould have been deemed mate

but neither party referred to mfidentiality in the e-mail, inthe acceptance, or in op
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court” when the material terms were agaxpressed and neither party objected to t
Id.

In this case, unlikéilaal, as negotiated the confideality clause in the relea
was a material term. The parties were stdlacly engaged in negatilag the terms of th
agreement when Plaintiffs fdlethe pending motion. The pigs had merely agreed o
dollar amount and not on the rest of the termsBil@al, the circumstances surroundin
binding agreement was much more evident as the partiesycemeled to material tern
even going so far as tead the specific terms in opeourt before reducing the agreem
to writing. A confidentialityprovision was not one of thierms negotiated prior to t
parties mutually assenting to thelear duties under the agreement.

In this case, Plaintiffs initiated thetdement negotiations and after agreeing ¢
dollar amount for settlement, Plaintiffs’ couhseok the further stepf stating “Pleas
forward a release.” (Doc. 24-.5While Plaintiffs’ counsel gues this is mundane and
significant as to the lone material termregd upon in these rcumstances, the Co
finds this statement by counsel and the result this statement had is quite significal
negotiation process in this case. Had Riflés" counsel simply replied to Defendan
counsel’'s email and stated “we accept tfferb he would have &tronger argument th
there was a clear and binding agreemeninstead, Plaintiffscounsel said “Pleas
forward a release” and in soidg, Plaintiffs not Defendantsnextricably tied the relea
to the agreement and made the release arialatirm. Even after Defendants’ cour
sent the release and complied with Plaintifeunsel’s request, Rintiffs could hav
again simply accepted. However, this is mgtat happened, Plaiffs continued tq

negotiate a vital term of the @gement from their point of view.

! The Court notes thaven with this stateent alone, there mayils not have been an
unambiguous and binding agreement. Defatelacounsel’s letter on July 15 state
“the City has authorized me to make a finHer of $10,000.00 as full settlement of th
case.” Given the circumstances and the tiagion that ensued, it is clear that “fu
settlement” meant one thin%1 Rlaintiffs and another thingp Defendants. This cuts
against Plaintiffs’ argument that a clear agnent was reached beten the parties.

-5-
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In Bilaal, the Court of Appeals made it cldhat as negotiated the confidentiality

clause was not a material term but it “a@uhave been. 98&.2d at 358. Th
circumstances surrounding theegotiation process were determinative to the G

However, in this case, asegotiated Plaintiffs’ countemade it clear that th

confidentiality clause was vital to the overall agreemegtibge Plaintiffs had multiple

e
ourt.

e

chances to accept tlodéfer of $10,000and the release, yet theshose not to accept both,

they would not accept the relegsroposed by Defendants, mhd they propose their ov
language for the confidentialitglause. Plaintiffs negotiated over a term that
important to them. Thus, the Court finds thatnegotiated by Plaiffs in this case, th

confidentiality clause was a matd term to the agreemenh@ no accord was reached

this term, therefore, no binding settlementswaade. The Court finds that the parties

conduct did not manifest mutual assenth® material terms of a contract.

Plaintiffs also argue that public policyguares the settlement to be public 3
therefore, the agreement “cannot possibly be confidentialdc.(4 at 4). However, th
argument is without unpersuasi The proposed confiderlitg clause at issue on
pertains to Plaintiffs, not to Defendant®efendants can still make the agreement py
So Plaintiffs’ public policy argument against confidentiality clause is irreleva
Plaintiffs are still authorizedo make legally compelte disclosures regarding f{

settlement. The Court finds ronding agreement was reachbetween the parties &

that Plaintiffs did not serve Defendants hyly 26, 2013per the Court’s last orderSeg

(Doc. 23 at 6).
B. Dismissal

Defendants argue that because no settiéragreement was reached and bec

the deadline for effectuating service has expitkid, case should be dismissed. (Dodg.

at 5). Indeed, Plaintiffs’ motion is onlipr enforcement of a on-existent settleme
agreement. Plaintiffs apparently rely dplen their argument foan enforcement ¢
settlement and have not requeéstefourth extension of time serve Defendants in {

alternative.
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This case began on Julg6, 2012, when Rintiffs filed a complaint (th
“Complaint”) in this Court alleging te claims under 42 U.S.C. § 1983 aga
Defendants City of Peoria Police Officeradu Gabriel, Peoria Police Officer Da

Barela, and Peoria Police Officer Charleande, and a claim of “municipal liability

against Defendant City of Peoraising from an incident on w27, 2010. (Doc. 1). The

statute of limitations for Plaintiffs’ section 198&ims is two years. (Doc. 23 at 4 n. 1).

Under Federal Rule of Civil Procedus#ém), Plaintiffs had 120 days to se
Defendants, which expired atetlend of November 2012. Riaffs were unable to ser
Defendants within this time period. On Dece&nB0, 2012, Plaintiffs appeared before
Court to show cause why Defartts should not be dismisstat failure toserve withir
the time limit. (Doc. 9). At the hearinthe Court held that Plaintiffs had shown g
cause why Defendants had not been servedgearted Plaintiffs theifirst extension o
time to effectuate service by January 25, 2018.).(

On January 24, 2013, Plaiifs filed for a second extension of time to effecty
service arguing that in light of “the flu igl@mic” Plaintiffs should have asked for si
days when requesting their firsxtension. (Doc. 11). Qianuary 30, the Court gran
Plaintiffs’ motion and extendeddttime for service until Februafyp, 2013. (Doc. 12).

On February 15, PlaintiffSled for a third extension dfime to effectuate servi
arguing that the Peoria Police Department @ig of Peoria had Hped the individua
Defendants evade service. (Doc. 19 at 2)infffs requested that the Court grant
additional week to serve Defendantdd.} On June 25, the Court granted Plaint

motion and gave Plaintiffs until Ju26, 2013, to effectuate sece. (Doc. 23 at 6). TH

inst
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Court went on to make it clear in the order thffiaijure to serve Defendants by that ti

me

will result in the disngsal of all unserved defendants from this dasaccordance with

Federal Rule of Civil Procedure 4(m).fd(at 5) (emphasis in original).
The Court notes that sinissal would baiPlaintiffs from refilling this clain
because the statute of limitations for Plaintiffs’ claims has expired. However, th

was filed over one year agodathe Court has granted thregtensions of time to ser

—

S Cas

ve
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Defendants in this case. Rulém) dictates what the Court studo when glaintiff fails
to serve a defendant. Understiule, “if a defendant is nsterved within 120 days aft
the complaint is filed, theourt—on motion or on its owafter notice to the plaintiff-
must dismiss the action withoptejudice against that defendar order that service |
made within a specified timeBut if the plaintiff shows god cause for the failure, t

court must extend time for service for an appropriate period.” Fed. R. Civ. P. 4(m)

There are “two avenues for relief[ ]’ under Rule 4(nhemoge v. United State

587 F.3d 1188, 1198 (9th Cir. 2009 “The first is mandatory[.]” Id. (citation anc

footnote omitted). Based uporetiplain language of that Rul&he district court mus

extend time for service upon a showing of good causkl’ (citation and footnot
omitted). “The second is discretionary [.]d. (citation omitted). Notwithstanding Rt
4(m), “if good cause is not established, th&triit court may extend time for service u
a showing of excusable neglectd. (citation omitted).

“Engaging in the ‘two-stepnalysis’ which the Ninth Citat ‘requires],]’ the cour
will first consider whether on this recorcetie is good cause, thosandating an extensi
of time for service under Rule 4(mSee In re Sheeha53 F.3d at 512. Courts m
determine whether good cause ‘has been shown on a case by case Idagtation
omitted).” Trueman v. JohnserCIV 09-2179-PHXRCB, 2011 WL 6721327, at *3 (
Ariz. Dec. 21, 2011).

er

he

LISt

D.

While Plaintiffs have clearly disregied the Court's order that they m
effectuate service by July 26, Plaintifisgue that they stopped attempting to s
Defendants on July 15 because\ttbelieved a settlement wasacked. (Doc. 24 at §

The Court must determine ifithis enough to showood cause. “God cause to avo

dismissal may be demonstrated by establishiaig,minimum excusable neglect.

Trueman 2011 WL 6721327, at *3 (quotingemoge 587 F.3d at 1198, n. 3) (emphasi
original). In addition to excub&e neglect, the record must shtvat “(a) the party to
served personally received aal notice of the lawsuit; (lihe defendant would suffer

prejudice; and (c) plaintiff would be severgejudiced if his complaint were dismiss

ust
erve
).

id
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Lemoge 587 F.3d at 198 n. 3 (quotingBoudette v. Barnett®23 F.2d 754, 756 (9th G
1991)). As the Court discussedthe order granting Plaintiffa third extensn of time
the record establishes these ldsee factors. (Doc. 23 4). Thus, the only question
whether Plaintiffs decision to stop attemptingserve Defendants on July 15 is enoug
show excusable neglect.

“To determine whether a party’s failure toeet a deadline constitutes ‘excus;
neglect,’ courts must apply a fouretar equitable test[ |” based up&mnoneer Inv. Serv
Co. v. Brunswick Assoc. Ltd507 U.S. 380 (1993); andAriones v. Riviera Hotel q
Casing 116 F.3d 379, 381 (9th Cir. 1997)Ahanchian v. Xenon Pictures, In624 F.3(
1253, 1261 (9thCir. 2010) (citations omitted). Pioneer involved excusable neglg
under Federal Rule of Banlgtcy Procedure 9006(b), amtionesinvolved a Rule 60(k
motion for relief from judgmentThe Ninth Circuit applies thBioneer/Brionedactors ir]
a variety of contexts, though, including deciding whether excusable neglect has
shown under Rule 4(m).Trueman 2011 WL 6721327 at *5 (citingemoge 587 F.3d 3
1198).

That four factor equitable test requires, at a minimum, examination of: “(
danger of prejudice to the opposing paK®) the length of the delay and its poter
impact on judicial proceedings; (3) the reasonthe delay; and (4) whether the moy
acted in good faith."Ahanchian 624 F.3d at 1261 (citatiomsnitted). These four facto
are “not an exclusive list[,]” howeverLemoge 587 F.3d at 1195 (internal quotat
marks and citation omitted). “In some circstances, the prejudi@denial would caug

to the movant must also bertwidered, but it is not a factalhmust be assessed in €

and every case.’S.E.C. v. Platforms Wireless Int'l Cor®l17 F.3d 10721092 (9th Cir}

2010) (internal quotation marlksd citation omitted). Thus, ‘wat sorts of neglect will i
considered ‘excusable’ . . . & bottom an equitable onekilag account of all releva
circumstances surrounding the party’s omissidPidneer 507 U.S. at 395.

Mindful that “a district court abuses tisscretion if it does not consider each of

four Pioneerfactors separately[,]'PLU Investments, LLC v. Intraspect Grp.,.InC10-

r.

S

h to

able

UJ

==

Ct

Deen

—

|

1) the
tial
ant
rs

on

5e

ach

e

the

-9-



© 00 ~N oo o s~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

626RSL, 2011 WL 186192, at *2 (W.D. Wash. Apr. 12, 2011) (citing, inter alia,

Ahanchian 624 F.3d at 1261), this court will do edgahat. “In so doing, the court
keenly aware thawhile ‘balancing thePioneer/Brionedactors,’ it ‘may not apply per
rules.” Trueman 2011 WL 6721324t *6 (citingAhanchian 624 F.3d at 1261).

A. Prgudicetothe Opposing Party

S

°2
D

While Plaintiffs failure to serve has mmubt had some prejudice on Defendants,

the Court finds a further extension of time to effectuate service will not unduly prejudice

Defendants at this point. “[L]osing the béiheof [the] expiration of the statute

limitations” does “not constitut@rejudice within the meaningf Fed.R.Civ.P. 4(m)

Alamzad v. Lufthasa Consulting GMBHC04-01602 RS, 2005 W1869400, at *2 (N.D.
Cal. Aug. 4, 2005) (citinggoley v. Kaymark123 F.3d 756, 758 (3rd Cir. 1997)). “WHh

not binding in the Ninth Ciray this court agrees th&8oleyis persuasive authority for t
proposition that the runningf the statute of limitations period does not a
[Dlefendants in this equitable analysisTrueman 2011 WL 6721327 at *6 (quotati
omitted).

B. Length of Delay and I mpact

of

le
he

5SiSt

DN

The second factor also supports a finding of excusable neglect. While this gase h

been ongoing for over a year, the casenasvhere near completion nor any type of

adjudication on the merits of Plaintiffs’ claims.

C. Reason for Delay

The third factor is theeason for the delay. Asx@ained, Plaintiffs stopped

attempting service because they believedetilement had beenaghed on July 1

Ul

However, as explained above, no settlemers veached and Plaintiffs chose to rely on

the strength of their argument for a settlenana valid reason to ignore the Court’'s o

rder

to serve Defendants by July 26. While Plaintiffs’ argument that a binding settlement wa

reached is unpersuasive, the Court finds Eftshgenuine belief that they had a bind

ng

settlement was not unreasonable and a valmlgh reason for the delay to suppart a

finding of excusable neglect.
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bad faith, or were engaging in gamesmanship opposed to siryp being dilatory

D. Good Faith

Turning to the fourth factothere is no basis for conclugj that Plaintiffs acted

Therefore, this factor likewise favors Plaintiffs.

statute of limitations bars re-filing. Another judge in this Court has addressed th

issue.

E. Severe Prgudiceto Plaintiffs

Finally, as discussed, dismissing Pldis’ complaint now would mean that t

Under these circumstancesgthNinth Circuit has “expanded
the scope of the ‘prejudice’ inquiry when conducting analysis
under Rule 4(m) to include the prejudice that would be
suffered by a plaintiff in the evenf a dismissal for failure to
timely serve[.]” Lemoge 587 F.3d at 1195. Indeed, the
Ninth Circuit has expressly regoized that “[tlhe district
court’s discretion is not dimished when the statute of
limitations would bar re-filing othe suit if the district court
decided to dismiss the casestead of grant an extension.”
Mann 324 F.3d at 1090. “To the contrary, the advisory
committee notes explicitly contemplate that a district court
might use its discretion to graan extension in that very
situation: ‘Relief may be jugied, for example, if the
applicable statute of limitationgould bar the re-filed action.’

" Id. at 1090-91 (quoting Fed.R.Civ.P. 4, Advisory
Committee Note to 1993 Amdments, Subdivision (m)¥ee
also De Tie v. Orange Ctyl52 F.3d 11091111 n. 5 (9th
Cir. 1998) (recognizing that axtension may be warranted if
the statute of limitations has run).

In fact, the Ninth Circuit has found that plaintiffs sustained
“the ultimate prejudice of taeg forever barred from pursuing
their claims [,]” absent a Rulé(m) “because the statute of
limitations on their claim ha[d] run.”"Lemoge 587 F.3d at
1197. Absent an extension of time to serve, plaintiff [ ] will
suffer that same “ultimate prejice” because presumptively,
at this juncture, the two yeatatute of limitations has run on
his section 1983 claim. Consequently, although “[a]
dismissal for untimely service is required to be ... without
prejudice[,]” 2,164 Watches 366 F.3d at 773 (citation
omitted), “[t]hat purpose would bieustrated” where, as here,
evidently “the statute of limattions has already run[ ]’

-11 -
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because “a dismissal intendedlte without prejudice under
Rule 4(m) would essentig be with prejudice.” See Carrillo
v. Internal Revenue Servic2006 WL 167558, at4 (D.Ariz.
Jan.24, 2006) (citing, inter ali2,164 Watches366 F.3d at
773). Thus, “a Rule 4(m) disssal would effectively cut off
Plaintiff's right to redress.’ld.

The concern that the statutelmhitations is a bar to refiling
in this case arguably carries evaore weight given that “the
public policy favoring resolution on the merits is ‘particularly
important in civil rights cases [ ] “such as this section 1983
action. See Hernandez v. City of El Mon188 F.3d 393, 401
(9th Cir. 1998) (quoting=ldridge v. Block 832 F.2d 1132,
1137 (9th Cir. 1987)).As is abundantly clear, dismissing the
[complaint] for failure to timelyserve pursuant to Rule 4(m)
would result in not only “sevengrejudice” to plaintiff [ ], but

in the words of the Ninth Circuit, he would sustain “the
ultimate prejudice[.]” See Lemoge587 F.3d at 1196.
Therefore this aspect of theepudice inquiry heavily weighs
in favor of a finding of excusable neglect.

Trueman 2011 WL 6721327 at *7-8Accordingly, Plaintiffs inthis case would suffer tl
same “ultimate prejudice” as the plaintiff Trtuemanif the Court did not grant a four
extension under the circumstances.

Balancing the equities in light of thesetiars, the Court finds the analysis favo

finding of excusable neglect, particularly light of the factor of severe prejudice

Plaintiffs. Thus, in the exercise of its diston, the Court will grant Plaintiffs a foul

extension of time in which tserve Defendants pursuatd Federal Rule of Civ

Procedure 4. That extensiomist without limits, however.

The Court is fully aware that Plaintiffs\e&been granted foaxtensions of time
this point. It is Plaintiffs’responsibility to serve Defendan The Court’s discretion
find excusable neglect and good cause are not limitigasy v. Williams473 F.3d 103¢
1041 (9th Cir. 200)f and Plaintiffs have exhausted uatly all conceivable ways to shg
either.

[11.  CONCLUSION

Based on the foregoing,
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IT IS ORDERED that Plaintiffs’ Motion to Eforce Settlement (Doc. 24)
denied.

IT IS FURTHER ORDERED that Defendant’s motion to dismiss (Doc. 25
denied.

IT ISFINALLY ORDERED that Plaintiffs shall haveantil November 1, 2013
serve Defendants. Proofs of service of e@efendant (showing sace by November
2013) must be filed no laténan November 6, 2013.

Dated this 27th day of September, 2013.

James A. Teilb@rg
Senior United States District Judge

S

=

-13 -



