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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Ryan Nelson, No. CV-12-1620-PHX-SMM
Plaintiff/Counterdefendant, MEMORANDUM OF DECISION AND
ORDER
V.

Navigator Insurance Company, et al.,

Defendants/Counterclaimants.

Before the Court are Defendants’ Motion for Partial Summary Judgment on B
of Contract (Doc. 36), and Plaintiff’'s Motion for Rule 56(d) Relief (Doc. 51). The mof
are fully briefed. (Doc. 39, 41, 50, 51, 52.) After considering the parties’ briefing an
argument before the Court, the Court will grant Defendants’ motion for partial sun
judgment, and deny Planitiff’'s motion for Rule 56(d) relief.

BACKGROUND

Plaintiff Ryan Nelson brings this action against Defendants Navigator Insu
Company (“Navigator”) and NIC Insurance Company (“NIC”), alleging breach of con
and breach of the covenant of good faith and fair dealing. (Doc. 13.)

Plaintiff was an employee of Ikon SteélL.C. (“Ikon”), a company owned b
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Timothy and Leanne Kirby. (Doc. 40 at 1.) lkon, located in Apache Junction, Arizgna, i

a steel-fabrication factory which manufactures steel for installation in commercial buil
(Doc. 37 at2.) On September 23, 2006, Plaini#$ severely injured at work, when a ch

and pulley assembly that was being usddaiesport a steel I-beam broke, causing the b
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to fall on and crush his legs. (lat 4.)

Plaintiff alleges that at the request of persons investigating the accident, Ikon,
through its employees, agreed to and then undertook to preserve the chain and
assembly so that it could later be examinedlédects that may have caused its failure.)
When investigators later sought to obtain the assembly from Ikon however, they disg
that Ikon employees had negligently disposed of the assembly. (Id.

Plaintiff subsequently filed suit against Ikon and Timothy Kirby on Septembe
2008, in the Pinal County Superior Court ofzdna (“the underlying suit”). (Doc. 40 24

actin
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r 23,
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In the underlying suit, Plaintiff alleged two counts: (1) “Tortious Interference; Obstruction

of or Interference with Legal Remedies; Negligent Spoliation”; and (2) “Intentional

Interference with Legal Remedies and Intentional Spoliation.” (Doc. 1-1 at 14-18.)
Timothy Kirby and Ikon tendered defense of the underlying suit to Defendar
February 11, 2009. (Doc. 40 § 23Ron was insured by Defendants in the form of {
policies: a commercial general liability (“CGL”) policy issued by NIC, and a comme
excess liability policy issued by Navigators. (Doc. 37, {1 23, 27.)
The CGL policy provided that NIC “will pay those sums that the insured bec
legally obligated to pay as damages becau$®dily injury’ or ‘property damage’ to which

this insurance applies.” (1§1.29.) The CGL policy defined “bodily injury” as “bodily injun

ts or
WO

rcial

DIMeS

/s

sickness or disease sustained by a persondimg) death resulting from any of these at any

time,” and defined “property damage” as “[p]hysical injury to tangible property,” or “[|
of use of tangible property that is not physically injured.” {§l.31-32.)

The CGL policy also contained the following three relevant exclusions. “EXclt
E” precluded coverage for: “Bodily injury’ to: (1) An ‘employee’ of the insured arising
of and in the course of: (a) Employment bg thsured; or (b) Performing duties related
the conduct of the insured’s business.” {[d4.) “Exclusion I” precluded coverage f

LE 11

“bodily injury” or “property damage” “expected or intended from the standpoint o

insured.” (I1d.] 36.) “Exclusion J” precluded coverage for: “Property damage’ to

Property you own . . . ; (4) Personal propertthi care, custody or control of the insurefd.
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(Id. 1 35.)

Defendants refused Ikon’s tender of defense of the underlying suit and i
disclaimed coverage under the CGL policy on February 13, 2009. (Doc. 40
Defendants further refused the tender and disclaimed coverage under the excess
policy on March 4, 2009._(ld] 27.) Defendants disclaimed coverage on the ground
the underlying suit did not assert a claim for dgassbecause of “bodily injury” or “propert
damage.” (Doc. 1-5 at 67.)

In their letter refusing tender, NIC stated that Plaintiff's alleged injury in
underlying suit was to intangible property (Plaintiff's lost potential claim against the
manufacturer) rather than tangible property, and thus was not covered under the [
damage clause’s “loss of use” term in the policy. &tdb8.) Furthermore, NIC stated th
there was no coverage under the “property damage” clause, because exclusion “” pr
coverage for property owned by the insured, or property under the care, custody, or

of the insured. _(1d. NIC further stated that no coverage existed for Ikon against Plair
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claim for intentional spoliation, because exclusion “I” precluded coverage for intenfiona

acts. (Id)

Ikon proceeded with the underlying suit without Defendants’ participation i
defense. |kon subsequently moved to disitiesuinderlying suit for failure to state a cla
upon which relief could be granted. (Doc. 34f) On July 3, 2009, prior to oral argums
on the motion to dismiss, Plaintiff's attorney provided lkon with a draft Daegomement
(Id. 1 55.) Oral argument on the motiordiemiss was stayed, and on December 14, 2

the Damronagreement was signed. (Kl 56, 58.) The Damrasgreement contained

n its
m

Nt

D09,

a

covenant not to execute the judgment against Ikon and Kirby; in exchange for the covena

Ikon and Kirby agreed to withdraw their motion to dismiss. {189.)

The underlying suit proceeded to a défandgment hearing on July 26, 2010Q. (
1 60.) In attendance at the hearing were Pfaartd two of Plaintiff's attorneys, one servir
as a “valuations expert witness.” {ldFollowing the hearing, the Court entered def:

judgment in the amount of $4.2 million, igh judgment was subsequently entered
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November 1, 2011._(141Y 61, 62.)

Plaintiff thereupon brought this action pursuant to_the Daragyaement obtaine

0

in the underlying suit, asserting that Defendants breached their insurance contracts with Ik

by failing to defend the underlying suit, andettn bad faith in deying coverage for thg

1”4

underlying suit. (Doc. 13.) Defendants answered the Complaint with two counterclaims, fc

declaratory judgment that the CGL Policy and Excess Policy did not provide coverage fc

the underlying complaint, and declaratory judgment that the $4.2 million stipulated judgmer

is invalid and unenforceable. (Doc. 1-4 at 27.) Now, Defendants bring this motipn fol

partial summary judgment against Plaintiff's claim for breach of contract, and partial

summary judgment in favor of Defendants’ claims for declaratory judgment, arguing that th

stipulated judgment below is unenforceable, and that Plaintiff's claim for breach of cgntrac

fails as a matter law. (Doc. 36.)
LEGAL STANDARD

l. Partial Summary Judgment

A court must grant summary judgment if the pleadings and supporting documents

viewed in the light most favorable to the nonmoving party, “show(] that there is no ggnuine

dispute as to any material fact and the movant is entitled to judgment as a matter ¢f law

Fed. R. Civ. P. 56(a); sé€&elotex Corp. v. Catret77 U.S. 317, 322-23 (1986); Jesinge

[ V.

Nev. Fed. Credit Unigri24 F.3d 1127, 1130 (9th Cir. 1994). Substantive law determines

which facts are material. SAederson v. Liberty Lobby77 U.S. 242, 248 (1986); see a
Jesinger24 F.3d at 1130. “Only disputes over facts that might affect the outcome of t

SO

e Su

under the governing law will properly preclude the entry of summary judgment.” Anderson

477 U.S. at 248. The dispute must also be genuine, that is, the evidence must be “guch 1

a reasonable jury could return a verdict for the nonmoving party,.sddlesinger24 F.3d
at 1130.

A principal purpose of summary judgment is “to isolate and dispose of fac
unsupported claims.”__Celoted77 U.S. at 323-24. Summary judgment is approp

against a party who “fails to make a shogyisufficient to establisthe existence of a
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element essential to that party’s case, and on which that party will bear the burden ¢

at trial.” Id. at 322;_see als@itadel Holding Corp. v. Rover26 F.3d 960, 964 (9th Cif.

1994). The moving party need not disprove matters on which the opponent has the
of proof at trial. _Se€elotex 477 U.S. at 323-24. The party opposing summary judg
need not produce evidence “in a form that would be admissible at trial in order to
summary judgment.”_Idat 324. However, the nonmovant must set out specific
showing a genuine dispute for trial. 9datsushita Elec. Indus. Co., Ltd. v. Zenith Ra
Corp, 475 U.S. 574, 585-88 (198@rinson v. Linda Rose Joint Ventyre3 F.3d 1044
1049 (9th Cir. 1995).

[I. Breach of Contract

Because jurisdiction here is based on diweist citizenship, the Court applies tf
substantive law of Arizona to resolve the insurance coverage issudsSri&Seer ompking
304 U.S. 64, 78 (1938). In an action for breachasftract, the plaintiff has the burden

proving “the existence of a contract, breach of the contract, and resulting dam
Chartone, Inc. v. Bernini207 Ariz. 162, 170, 83 P.3d 1103, 1112 (App. 2004) (ci
Thunderbird Metallurgical, Inc. v. Ariz. Testing Lab.Ariz.App. 48, 423 P.2d 124 (1976

Provisions of insurance contracts should be construed according to their ple

ordinary meaning. National Bank v. St. Paul Fire & Marine Ins. 193 Ariz. 581, 584, 97%

P.2d 711, 714 (App. 1999). The interpretation ofh@arance contract is a question of Ig
as is the question of whether the contract’s terms are ambiguouis Aliiizona, courts mus
construe a clause which is subject to differing interpretations by “examining the langt
the clause, public policy considerations, and the purpose of the transaction as a whole
Farm Mut. Auto. Ins. Co. v. Wilsgnl62 Ariz. 251, 257, 782 P.2d 727, 733 (19§
Unambiguous provisions must be given effect as written. Benevides v. Ariz. Prop. {
Ins. Guar. Fund184 Ariz. 610, 613, 911 P.2d 616, 619 (1995).

An insurance policy is ambiguous if there is more than one reasonable interpr
of its terms._Desert Mountain Props. Ltd. P’ship v. Liberty Mut. Fire In$.226.Ariz. 194,
200, 236 P.3d 421, 427 (App. 2010). Arizona courts may consider extrinsic evidg

-5-
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identify and resolve ambiguities in an insurance policy. Lennar Corp. v. Transameriq
Co., 227 Ariz. 238, 244, 256 P.3d 635, 641 (App. 2010). However, “neither languay
apparent ambiguity alone is dispositive.” Wils@62 Ariz. at 257, 782 P.2d at 733. “If

clause appears ambiguous, [tdoairt] interpret[s] it by looking to legislative goals, sog
policy, and the transaction as a whole. If an ambiguity remains after considering
factors, [the court] construe[s] it against the insurer.” First Am. Title Ins. Co. v. A
Acquisitions, LLC 218 Ariz. 394, 397, 187 P.3d 1107, 1110 (2008) (citations omitted
also Wilshire Ins. Co. v. S.A.224 Ariz. 97, 99, 227 P.3d 504, 506 (App. 2010) (

construe the clause against the insurer, however, if ambiguity remains after we app

interpretive guides.”).
A. Damron Agreements

In Damron v. Sledgehe Arizona Supreme Court held that when an insurer fa

defend its insured, the duty of cooperation does not prevent the insured from enter
a settlement with the claimant and assigning his or her rights under the policy to the cl
105 Ariz. 151, 460 P.2d 997 (1969); see &lstted Servs. Auto. Ass’n v. Morrid54 Ariz.

113,119, 741 P.2d 246, 252 (1987) (insured may enter similar agreement if insurer ¢

but reserves its right to dispute coverage).
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A settlement made under such circumstances, however, must not be frauduler

collusive, or otherwise against public policy. Arizona Property and Cas. Ins. Guar. R
Helme 153 Ariz. 129, 138, 735 P.2d 421, 460 (1987). The courts have recognized th

inherentin these types of settlements: “the insured has little incentive to minimize the ¢

of the judgment, and the ability of the insuredubject an insurer to tort damages in exa

und
e risl
AMou

€ss

of the policy limits creates the opportunity for collusive settlements that bear little rellatior

to the merits of the underlying case.” fle¢ v. Redwood Fire and Cas. Ins. C226 Ariz.
297, 300, 247 P.3d 180, 183 (App. 2011).

However, in the absence of fraud or cokusithe general rule is that “an insurar

company which refuses to defend its insured is bound by a judgment against its insul

respect to all matters which were litigatecdould have been litigated in that action.” St
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Farm Mut. Auto. Ins. Co. v. Payniek22 Ariz. 198, 200, 593 P.2d 948, 950 (App. 191

By refusing to defend, the insurer takes thethsit it may have erred in determining that

policy did not provide coverage,” is bound by fhggment, and is not entitled to relitigate

the merits of the claim._ldt 200-01, 593 P.2d at 950-51.
B. Duty to Defend
Under Arizona law, an insurer has a duty to “defend the insured against any

m

‘potentially covered by the policy.” _Pueblo Santa Fe Townhomes Owners’ AsS

Transcon. Ins. Cp218 Ariz. 13, 19, 178 P.3d 485, 491 (App. 2008). The language ¢

insurance policy controls the scope and extethi@insurer’s duty to defend. Cal. Cas. |
Co. v. State Farm Mut. Auto. Ins. C&85 Ariz. 165, 168, 913 P.2d 505, 508 (App. 1994

The duty to defend arises “at the earliest stages of the litigation and generally

regardless of whether the insured is ultimately found liable.” Regal Homes, Inc. v. CN
217 Ariz. 159, 164, 171 P.3d 610, 615 (App. 2007). dutg to defend focuses on the fa

alleged rather than the legal characterization of the causes of actions alleged in the c¢
against the insured. Kepner v. Western Fire Ins. 108 Ariz. 329, 331, 509 P.2d 222, 2
(1973).

C. The Doctrine of Reasonable Expectations

In Arizona, the doctrine of reasonable expectations provides that “a contract {
not enforced if one party has reason to believe that the other would not have assent
contract if it had known of that term.” i§st Am. Title Ins. Co. v. Action Acquisitions, LLC
218 Ariz. 394, 400, 187 P.3d 1107, 1113 (2008) (cilagner Motor Sales, Inc. v. Univers
Underwriters Inc. C.140 Ariz. 383, 391-92, 682 P.2d 388, 396-97 (1984). The draf

reason to believe that the signing party would not have assented to the term:

may be (1) shown by the parties’ prior negotiations, (2) inferred
from the circumstances of the transaction, (3) inferred from the
fact that the term is bizarre or oppressive, (4) inferred from the
fact that the term eviscerates the non-standard terms to which
the parties explicitly agreed, or (5) inferred if the term
eliminates the dominant purpose of the transaction.

State Far Fire & Cas. Ins. Co. v. Grabow&i4 Ariz. 188, 193, 150 P.3d 275, 280 (Af
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2007) (citingDarner 140 Ariz. at 392, 682 P.2d at 397).

A court may refuse to enforce even unaguioius contract terms in adhesion contragts,

in a limited variety of situations:

1. Where the contract terms, although not ambiguous to the
court, cannot be understood by the reasonably intelligent
consumer who might check on his or her rights, the court will
interpret them in light of the objective, reasonable expectations
of the average insured,;

2. Where the insured did not receive full and adequate notice of
the term in question, and the provision is either unusual or
unexpected, or one that emasculates apparent coverage,

3. Where some activity which can be reasonably attributed to the
insurer would create an objective impression of coverage in the
mind of a reasonable insured,

4. Where some activity reasonably attributable to the insurer has
induced a particular insured reasonably to believe that he has
coverage, although such coverage is expressly and
unambiguously denied by the policy.

Gordinier v. Aetna Cas. & Sur. Cd.54 Ariz. 266, 272, 742 P.2d 277, 283 (1987) (inte

citations omitted).

DISCUSSION

Defendants argue that Plaintiff’'s claim for breach of contract fails as a matter
because the Damraagreement it is based upon was collusive and outside the per
parameters of such agreements in Arizona, and because Defendants had no oblig
defend Ikon in the underlying suit. (Doc. 36 at 1-3.)

Enforceability of the Damron Agreement

Defendants assert that the clear state of the law in Arizona at the time Plaintiff €
into the Damromgreement in the underlying suit established that Arizona does not rec
a cause of action for spoliation of evidence. &®.) In support of this claim, Defendar
note that when Plaintiff filed the underlying suit against Ikon, case law explicitly state
Arizona did not recognize a cause of action for first-party spoliation of evidenc@oBelq
v. Travelers Ins. Cp195 Ariz. 363, 371, 988 P.2d 148, 156 (App. 1999); Souza v.
Carries Contracts, Inc191 Ariz. 247,249 n.1, 955 P.2d 3, 5 n.1 (App. 1997). Furthern

-8-

‘nal

Df lav
mitte

jatior

ntere
DgNniz
Its

d tha

Fred

nore,




© 00 N o o b~ wWw DN PP

N N DD N NN NNDNDRR PR R R B P R B
0w N o O W N PRFP O © 0N O 00 W N B O

four months before Plaintiff entered into the Damagneement in the underlying suit, t
Arizona Court of Appeals again “expressly rejected a cause of action for [third

negligent spoliation of evidence” in Lips v. Scottsdale Healthcare (2#p Ariz. 346, 214
P.3d 434 (App. 2009) (hereafter referred to as “LipsTThen, two months before the defa

judgment hearing in the underlying suit, the Lgganion was affirmed by the Arizon
Supreme Court in Lips v. Scottsdale Healthcare Cagst Ariz. 266, 229 P.3d 1008 (201
(hereafter referred to as “Lips’)l

Thus, according to Defendants, the Danmagreement should be held unenforces

against them as a matter of law due to the collusive nature of the agreement, it be

which manufactures a cause of action that does not exist in Arizona. Plaintiff respq

barty

it
a
0)

ible
ing C

bnds

this argument by challenging Defendants’ characterization of the settlement as collusiv

According to Plaintiff, the settlement was not collusive because contrary to what Defe)
now argue, it was not certainathPlaintiff's claim for spoliaon was not actionable at th
time lkon tendered defense of the underlying suit.

In support of this argument, Plaintiff notes that Lipads on appeal before tf
Arizona Supreme Court at the time the Damagneement was executed, and thus tha
parties could not have known whether Lips/tuld affirm or overturn the decision in Liy
I. (Doc. 39 at5.) Plaintiff argues therefore that Defendants’ coverage obligation wag
certain as to enable Defendants to now claim that at the time the Dagreement wa
crafted, Plaintiff's case for spoliation of evidence was not recognized in Arizona.

More damaging to Defendants’ contention that the Damgoeement was collusivg

however, is the fact that the Lipases dealt only with whether Arizona recognized or w(

ndan

e

e
the
S

not ¢

U7

a)
”

puld

recognize a cause of action fagligentspoliation of evidence. As Plaintiff notes, the cqurt

in Lips Il explicitly stated that it did not decide “whether to recognize a tort of third-|
intentional spoliation, because that tort requires an allegation not made in this case
defendant intended to harm the plaintiff's interests.” 224 Ariz. at 267, 229 P.3d at 1

The Court agrees with Plaintiff. Plaintiff correctly points out that Arizona casg

prior to the Lipsases dealt with first-party spoliation instead of third-party spoliation, w
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undermines Defendants’ contention that Arizona clearly established that no cause 0
existed for third-party negligent spoliation of evidence. Furthermore, althoughiitis tru
the_ Lips Idecision was binding precedent upon the court in the underlying suit, g
rejected a cause of action for negligepolgtion, which operated against only one
Plaintiff's claims in the underlying suit and was of no direct impact on the potential vig
of Plaintiff's claim for intentional spoliation.

Accordingly, the Court disagrees with Defendants that the execution of the Dji
agreement in the underlying suit was collusive. Defendant insurers who fail to def
insured under a reservation of rights are generally precluded from later collaterally att
a Damronagreement reached between the insured and a third-party settling the ung

claim. Here, Defendants have failed to establish fraud or collusion in the execution

f acti
e the
I
of

bility

AMrol
end &
ackir
erlyir
of tr

Damronagreement in the underlying suit. In essence, Defendants’ arguments agajnst t

agreement amount to an assertion that Ikon did not properly defend against Plaintiff’
in the underlying suit by failing to fully litigate the motion to dismiss. Arizona law is ¢
that while some exceptional cases require the Court to allow insureds to broa
reasonableness of such settlements in collateral actions, a mere argument that the in
not exhaust available defenses will not operate to invalidate the settlement.

This is precisely such a case. As the court succinctly stated in Paynter

The net effect of the [insufs actions in this case was to
permit a judgment to be eméal without I|t|?1a|n a potential
defense. [The insurer]'s argument that the defendant should
have raised all matters relating to a potential defense is
tantamount to a contention that the insured was required to offer
vigorous defense at his own expense after his insurer had
breached its contractual obligation to provide such a defense.
This contention flies in the face of Damron v. Sledsgpra
holding that an abandoned insured may enter into a reasonable
agreement limiting his liability in order to avoid litigation of the
claim at his own expense.

122 Ariz. at 201, 593 P.2d 951. Were the Court to allow Defendants to collaterally

5 clail
tlear
ch tt

Surec

attac

the Damronagreement here, the Court would disregarding the policy reasons behind

Damronagreements as a whole, and allowing Defendants to refuse to defend insurg

impunity, safe in the knowledge that they could always later collaterally attack any D
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agreement by arguing that the agreement was “collusive” because the insured did 1
pursue an available defense. Thus, the Court finds that the Dagne@ment in this cag
Is enforceable against Defendants. Accordingly, the Court will deny Plaintiff’'s motig
partial summary judgment as to Defendants’ claim for a declaratory judgment that th
million judgment is invalid and unenforceable.

Defendants’ Duty to Defend the Underlying Suit

Defendants alternatively seek partial summary judgment against Plaintiff's bre
contract claim, and summary judgment in favor of their own counterclaim for decla
judgment, on the grounds that they had no obligation to defend Ikon in the underlyir]

(Doc. 36 at 10.) Defendants argue that the. @dicy issued to Ikon clearly did not provid

1ot fu
e

n for
e $4

ach o
ratory
g sui

e

coverage for economic loss, but only for damages arising from “bodily injury” and “property

damage.” Thus, Defendants argue that Plaintiff's claim for spoliation of evidence, w

nethe

negligent or intentional, did not fall under the policy, and Defendants properly deniec

coverage and declined to defend Ikon.
The Court agrees with Defendants that the underlying suit was a claim for ecd
loss, rather than a claim for bodily injury or property damage. As the Courtin tipaily

stated, a claim for spoliation of evidence alleges “purely pecuniary injury rather the

nomi

AN an

injury to [] person or property.” 224 Ariz. at 268, 229 P.3d at 1010. The CGL policy

provided no coverage for damage to intangible property, which is exactly the d

Amag

Plaintiff sued Ikon for in the underlying suit — damage to his intangible expectation of

recovery in a potential future productsblity claim against the chain manufacturg
Accordingly, the Court agrees with Defendants that the CGL policy on its faceod
provide coverage for the underlying spoliation suit.

Plaintiff argues, however, that the doctrine of reasonable expectations oper
expand Ikon’s coverage in this case, and thasDefendants were obligated to defend I}

in the underlying suit. (Doc. 39 at 7.) Plaintfintends that all four of the situations list

Y.
dn

ates
con
ed

by the court in_Gordinierare present here and demonstrate that Ikon’s reasonable

expectations were that it would be covereddaims such as those brought by Plaintiff
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the underlying suit. _(ldat 12.)

First, Plaintiff argues that a typical consumer who read Defendants’ policies
not understand that the policies “drew a distinction between liability for tangible prg
damage and liability for losing tangible evidence that, in turn, impairs an intangible
in action.” (Id) Thus, according to Plaintiff, the average insured would expect cov
under these circumstances. )Id.

The Court disagrees. “Tangible” versus “intangible” is not a distinction whic
Court finds “cannot be understood by the reasonably intelligent consumer who migh

on his or her rights.”_SeBordinier supra. The difference between tangible and intang

property is commonly understood, and Plaintiff's conclusory objection to the contr
insufficient to allow the Court to find that the policy term is unenforceable.

Second, Plaintiff argues that lIkon did not receive advance notice of “the excli
or of the policy interpretations that Defendants now offer to defeat coverage,” and mg

that Defendants’ “various alternative argumexgigainst coverage demonstrate that the pa
terms and interpretations relied on are bizarre, oppressive and emasculate apparent ¢
at least in the context of a spoliation claim.”_@t13)

The Court disagrees, and finds that Plaintiff fails to demonstrate that Ikon |
advance notice of the policy terms and exclusions that Defendants relied upon t
coverage. NIC's letter denying coverage clearly indicated that the primary 1
Defendants would not defend the underlying suit was that Plaintiff's claim for spoliat
evidence was not a claim for damages for “bodily injury” or “property damage” as pro
in the policy.

The denial letter plainly stated the reamg behind this assertion: that Plaintiff
claims for spoliation were claims not for injury to his person or to his tangible propert
rather claims for damages resulting from his intangible loss of the potential future pr
liability claim he could have filed against the chain manufacturer. Thus, the denii

predicated upon the main terms of the pokeyhe definitions of “bodily injury” ang

voulc
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“property damage” in the contract — and didmeby on any bizarre, oppressive, or coverage-
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eviscerating terms.
Third, Plaintiff argues that the written insurance quotes lkon received

Defendants purported to contain a list of policy exclusions, but did no contain the exc

relied on by Defendants to defeat coverage. &td14.) According to Plaintiff, the

documents relied upon by lkon in entering the insurance contract are “reasonal

objectively interpreted to promise six million dollars of ‘general’ liability and ex¢

coverage under the facts alleged in [Plaintiff’'s underlying] complaint.j {THus, Plaintiff
contends that “activity reasonably attributed to [D]efendants created an objeq
reasonable impression of coverage in the mind of the average insureyl.” (ld.
Fourth, Plaintiff argues that the above conduct by Defendants induced Ik
particular to reasonably believe that it had coverage for Plaintiff's clain). (Id.
The Court disagrees with Plaintiff; Plaintiff fails to present sufficient evidenc

which a jury could find that Defendants created an objectively reasonable impressio

from

usior

ly ar

€SS

Ctivel

on ir

e by

n in t

mind of the average insured of coverage for claims like Plaintiff's, or that Defendants

induced lkon to reasonably believe that it would have coverage for such claims.

The evidence Plaintiff musters in support of his position consists of the depd
testimony of Ms. Kara Poole, the Ikon employee primarily responsible for purchasi
insurance policies at issue. Plaintiff rests its argument on the fact that Ms. Poole apj
informed Ikon’s insurance agent that Ikon needed “full liability coverage,” and was
informed by the insurance agent “of any policy term that would preclude covera
[Plaintiff's] claims. (Doc. 39 at 14-15.) Acaiing to Plaintiff, the insurance proposal s¢
to Ikon “promised general liability coverage, subject only to specific enumerated exclu
none of which apply under these facts.” @l.15.) Thus, Plaintiff argues, Defendan
agent acted in a way that would induce agaable insured, and did induce Ikon, to beli¢

that a claim for spoliation would be covered under the policy.

The Court finds Plaintiff's argument on this pbio be without merit. Ms. Poole was

experienced in the purchasing of insurarase had done so for Ikon since 2000, priof

which she was a secretary for an insuranemtg(Doc. 37 11 9-10.) Ikon had previou
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purchased CGL policies from 2000 to 2005, anduah the policy purchased at issue h
was not Ikon’s first experience with purchasing a CGL policy. YI26.) After receiving
the insurance proposal from lkon’s insurance agent, which referenced the CGL pc
issue here, Ms. Poole signed the proposal. f(Z¥.) Thereafter, NIC issued to lkon t
CGL policy, of which Ms. Poole admits she received a copy. (Doc. 37-2 at 89.) Ms.
did not read the policy._(lcat 89-90.) Ms. Poole admits that she never indicated tq
insurance agent that Ikon sought coverage for spoliation suits, nor did the insurang
ever indicate that the policies listed in the insurance proposal provided coverg
spoliation suits. _(ldat 87-88.)

Plaintiff's evidence in support of his reasonable expectations argument fe
establish an issue of material fact by which the jury could find that Ikon reasonably be
it was covered for spoliation suits. Ms. Poole, and any reasonable insurance pu
would reasonably have known that the insurance proposal Ms. Poole reviewed whil
process of purchasing the CGL policy was not the policy itself. Ms. Poole did not revi
CGL policy itself to review the terms of coverage and exclusions, as a reasonable py

of insurance purchaser would have doner did Defendants take any action which wol

ere

licy
he

Pool
b the
e agq

ge f

ls tc
blieve
[chas
b in tl
bW th
rcha
ild

have induced Ms. Poole to believe that the CGL policy provided coverage for spaliatiol

suits.

Thus, Plaintiff fails to establish that Ikon had a reasonable expectation of cover
the underlying suit. Because the Court agrees with Defendants that the CGL policy p
no coverage for the underlying suit, and Ikon had no reasonable expectation (¢
coverage, Plaintiff's claim for breach of contract fails as a matter of law and is suita
summary judgment. Therefore, the Court will grant Defendants’ motion for sun
judgment against Plaintiff’'s claim for breach of contract, and grant Defendants’ moti
summary judgment in favor of its claim for declaratory judgment of no coverage.

Plaintiff’'s Motion for Rule 56(d) Relief

Plaintiff filed his motion for relief pursuant to Rule 56(d¥oR.Qv.P., on May 15,

2013, approximately one week prior to the date scheduled for oral argument on Defe
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motion for partial summary judgment. (Doc. 51.) In the motion, Plaintiff requested th
Court delay the oral argument and any ruling on Defendants’ motion in order to
Plaintiff to personally appear at oral argument on Defendants’ motion, and to allow P
the opportunity to obtain expert testimony “on the format and clarity of defendants’ |
form and on the objectively reasonable expectations of the average business owi
purchases CGL and excess liability policies.” @d2.)

Rule 56(d), ED.R.QV.P., provides that if a nonmovant shows that for spec
reasons it cannot present facts essential to justify its opposition, the court may
considering the motion and allow time for the nonmovant to obtain affidavits or declar
or take discovery.

The Court did not rule on the motion for R&i&(d) relief prior to the scheduled or

at the
allov
aintif
policy

ner w
fied
def

ation

al

argument, which occurred before the Court on May 22, 2013. (Doc. 53.) Thus, Plajntiff’

request to delay oral argument is now moot. As to Plaintiff's request to delay ruling
motion for partial summary judgment in order to obtain further expert testimony, the
notes that to date Plaintiff has made no atteéofe such testimony with the Court, nor a
motion to file supplemental exhibits in support of its opposition to Defendants’ motig
partial summary judgment.

Furthermore, the Court finds that theposed expert testimony would be unneces
and irrelevant to the Court’s decision here. As discussed above, the Court finds that |
no reasonable expectation of coverage for the spoliation suit based on the fg
Defendants’ conduct would not have inducegksonable insurance purchaser to believe
the CGL policy provided coverage for spoliation suits, and that Defendants’ conduct ¢
in fact induce Ikon to reasonably believe tihdiad such coverage. The addition of exg
testimony on the clarity and format of Defendants’ policy form would be of no av

Plaintiff’'s argument, because Ms. Poole adrditteat she did not review the policy form

on th
Cour
1y

n for

sary
kon h
\ct th
that
Hid Nc
ert

il to

at

all, instead relying unreasonably on her subjective beliefs based on the insurance propo:s

Thus, the Court finds that Plaintiff's motidar Rule 56(d) relief is moot, and tht

will deny the motion. The Court notes thaasonsequence of the Court’s Order here,
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only remaining claim for adjudication in this case is Plaintiff's claim for breach o
covenant of good faith and fair dealing.
CONCLUSION
Accordingly, for the foregoing reasons,
IT IS HEREBY ORDERED granting in part and denying in part Defendants’

Motion for Partial Summary Judgment. (Doc. 36.)

IT IS FURTHER ORDERED that the Damromgreement executed below is val

and enforceable against Defendants.

IT IS FURTHER ORDERED that Defendants had no duty to defend lkon in
underlying spoliation suit under the CGL policy.

IT IS FURTHER ORDERED denying as mootPlaintiff’'s Motion for Rule 56(d)
Relief. (Doc. 51.)

IT IS FURTHER ORDERED setting the Final Pretrial Conference Kovember
18, 2013 at 2:30, p.m.This matter appearing ready foiatr a Final Pretrial Confereng

shall be held in Courtroom 605, Sandray[@@Connor U.S. Fedal Courthouse, 401 W.

Washington St., Phoenix, ArizoB&003. The attorneys who will besponsible for the trig
of the case shall attend the Final Pretrial @ogrice. Counsel shall bring their calendars
that trial scheduling can be discussed.

IT IS FURTHER ORDERED that, if this case shall iged to a jury, the attorney
who will be responsible for the trial of thevsuit shall prepare and sign a Proposed Pre
Orderand submit it to the Court ddctober 25, 2013.

IT IS FURTHER ORDERED that the content of the &jsosed Pretrial Order sha

include, but not be limited to, that preised in the Form of Pretrial Ordattached hereta.

Statements made shall not be in the forma gluestion, but shoulze a concise narrativ
statement of each party’s contentiort@each uncontested and contested issue.
ITISFURTHER ORDERED pursuantto Federal Rule@ivil Procedure 37(c) tha

the Court will not allow the partsto offer any exhibits, witrsses, or other information th

were not previously disclosed in accordandth the provisions of tis Order and/or the
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Federal Rules of Civil Procedure and/or ndtlisin the Proposed Priatl Order, except fol
good cause.
IT IS FURTHER ORDERED directing the parties to exchange drafts of
Proposed Pretrial Ordeo later than seven (7) daybefore the submission deadline
IT IS FURTHER ORDERED that the parties shall file and serve all motions

limine no later tha®ctober 25, 2013.Each motion in limine il include the legal basis

supporting it. Responsesrmtions in limine are dudovember 1, 2013.No replies will

be permitted. The attorneys for all partsdsll come to the Final Pretrial Conferen
prepared to address the merits of all such motions.

IT IS FURTHER ORDERED directing the parties ttomplete the following task
by the time of the filing of the Proposed Pret@aber if they intend to try the case befq

ajury:

(1) The parties shall jointijle a description of the sa to be read to the jury.

(2) The parties shall jointhite a proposed set of vodire questions. The vo
dire questions shall be drafted in a neutral manner. To the extent possible, the
shall stipulate to the proposed voirrediquestions. If the parties have g
disagreement about a particular questioa pitrty or parties objecting shall state
reason for their objection below the question.

(3) The parties shall file a proposed set of stipulg@iey instructions. The

instructions shall be accompied by citations to legal enority. If a party believes

that a proposed instruction is a correetestnent of the law, but the facts will npt

warrant the giving of the instctions, the party shall so state. The party who belig
that the facts will not warrant the particulastruction shall provide an alternatiy
instruction with appropriate citations to legal authority.
(4) Each party shalubmit a form of verdict to bgiven to the jury at the end ¢
the trial.
IT IS FURTHER ORDERED directing the parties teubmit their proposed join

statement of the case, joint voir dire questishipulated jury instructions, and verdict forn
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ITIS FURTHER ORDERED that if the case will beigd to the Court, rather thg

to a jury,_instead ofiling a Proposed Pretrial Ordeeach party shall submit propos

findings of fact and conclusiomd law by

n
od

the same date tReoposed Pretrial Order is dtt.
h

IT IS FURTHER ORDERED that the parties shall ke¢pe Court apprised of t

possibility of settlement and shdwettlement be reached, the parties shall file a Notiq

Settlement with the Clerk of the Court.

IT ISFURTHER ORDERED that this Court views copliance with the provision

of this Order as critical to its case managat responsibilities and the responsibilities of

parties under Rule 1 of the Federal Rules of Civil Procedure.
DATED this 20" day of September, 2013.

T i hormil

= [ 4

Stephen M. McNamee

Senior United States District Judge
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