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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Christian Dale Lowery, No. CV 12-1625-PHX-RCB (LOA)
Plaintiff,
VS. ORDER

Unknown Barcklay, et al.,
Defendants.

Plaintiff Christian Dale Lowery, who ia prisoner in the custody of the Arizong

Department of Corrections (ADC), broughistltivil rights case pursuant to 42 U.S.C
81983 against Karen Barcklay for alleged ffedence to serious medical needs. (Dg
1.) Plaintiff moves for summary judgmemind Defendant opposes the ground that,
inter alia, the motion is premature aswas filed fewer than two weeks after th
Scheduling Order was issued. (Docs. 39, 44.)

The Court will deny the nmn without prejudice to réing a proper motion when
the deadline for discovery has passed.
l. Background

Plaintiff's claim arises froman injury to hishand sustained while working as
plumber for ADC. (Doc. 1.) In Count I, &htiff alleges that his hand was injured o
March 14, 2011, and that DMilazzo sutured the wound, gscribed antibiotics, and
placed Plaintiff on limited-duty status, wh did not exclude Plaintiff's work

assignment. From then on, Plaintiff wéespendent on Defendant for medical care, g
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he made nine contacts with Health Servisesking medical attéon complaining that
he had twice re-injured his ha and was experiencing paswelling, and an inability to
extend his finger. On April 1Defendant notified Plaintiffhat she had made a reque
for an “ortho” evaluation. Plaintiff was e on May 5 by an orthopedic surgeon wh
concluded that Plaintiff had wered a tendon and that because so much time had ela
the chance for successful rgary and recovery was eatly diminished. Although
Plaintiff had the surgery on June 6, his haagacity has beenrdinished, and he has
suffered pain. (Doc. 1 at 3-3a.)

On screening under 28 U.S.C. 8§ 1918)\(the Court determined that Plaintif
stated a claim in Count | against Barcklagd directed her to answer. The Col
dismissed the remaining clairaad Defendants. (Doc. 3.)
. Motion for Summary Judgment

A. Legal Standards

1. Summary Judgment

A court “shall grant summary judgmeiitthe movant shows that there is np

genuine dispute as to any maéfact and the movant entitled to judgment as a matte
of law.” Fed. R. Civ. P. 56(agee alscCelotex Corp. v. Catretd77 U.S. 317, 322-23

(1986). Under summary judgment practidbhe moving party bears the initial

responsibility of presenting the basis formtstion and identifying those portions of th
record, together with affidéts, which it believes demonsate the absence of a genuir
issue of material factld. at 323. If the moving partyneets its initial responsibility, the
burden then shifts to the oppog party who must demonsteathe existence of a factua
dispute and that the fact in contention is materie., a fact that might affect the outcom
of the suit under the governing landerson v. Liberty Lobby, Inc477 U.S. 242, 248
(1986), and that the dispute is genuine, i.ee, dllidence is such dha reasonable jury
could return a verdict fathe non-moving partyld. at 250;Matsushita Elec. Indus. Co.
Ltd. v. Zenith Radio Corp475 U.S. 574, 586-87 (1986)he opposing party need no

establish a material issue of fact conclusivelits favor; it is sufficient that “the claimed
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factual dispute be shown to requirejusy or judge toresolve the partiédiffering
versions of the truth at trial.’First Nat'l Bank of Arizona v. Cities Serv. C891 U.S.
253, 288-89 (1968).

When considering a summardgment motion, the court examines the pleadings,
depositions, answers to interrogatoriesd aadmissions on file, together with the
affidavits or declarations, if anySeeFed. R. Civ. P. 56(c). At summary judgment, the
judgés function is not to weigthe evidence and temine the truth but to determing
whether there is a genuine issue for triAlnderson 477 U.S. at 249. Thevidence of

the non-movant is “to be belied, and all justifiable inferees are to be drawn in hij

U7

favor.” Id. at 255. But, if the evidence of then-moving party is mehg colorable or is
not significantly probative, summa judgment may be granted.Id. at 248-49.
Conclusory allegations, unsupported by factoeaterial, are insufficient to defeat a
motion for summary judgmentaylor v. List 880 F.2d 1040, 104®th Cir. 1989). See
Soremekun v. Thrifty Payless, In609 F.3d 978, 984 (9th Cir. 2007) (“[c]onclusory

speculative testimony in affidavits and movipgpers is insufficient to raise genuine

issues of fact and defesitmmary judgment”).
2. Medical Claim

To prevail on a claim under the Eigh&mendment for prison medical care, fa
prisoner must demonstrate “deliberateliiference to serious medical needsJett v.
Penner 439 F.3d 1091, 109®th Cir. 2006) (citingestelle v. Gamble429 U.S. 97, 104
(1976)). A plaintiff must show (1) a “seriousedical need” by demonstrating that failure
to treat the condition could rdsun further significant ijury or the unnecessary angd
wanton infliction of pa and (2) the defenddstresponse was deliberately indifferer
Jett 439 F.3d at 1096 (citations omitted). act with deliberate indifference, a prison

~

official must both know of andisregard an excessive risk to inmate health; the offigial
must both be aware of facts from which th&rence could be drawthat a substantial
risk of serious harm exists, and tmeist also draw the inferencéarmer v. Brennan511

U.S. 825, 837 (1994). Deliberate indifference in the medical context may be shown by
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purposeful act or failure to respond to as@ner’'s pain or possible medical need a
harm caused by the indifferencéett 439 F.3d at 1096.

But mere claims of “indifference,” “néigence,” or “medicalmalpractice” do not
support a claim under 8 198&roughton v. Ctier Laboratories 622 F.2d 458, 460 (9th
Cir. 1980). Inadequate treatment due to meadjice or even gross negligence does 1
constitute an Eighth Aendment violation.Wood v. Housewrigh®00 F.2d 1332, 1334

(9th Cir. 1990). Moreover, flerences in judgment beegn an inmate and prisol

medical personnel regarding an appropgriatedical diagnosis or treatment are not

enough to establish a deliberate-indifference claifoguchi v. Chung391 F.3d 1051,
1058 (9th Cir. 2004)Jackson v. MciIntos®0 F.3d 330, 332 (9th €i1996). To prevall
on a claim involving choices beeen alternative courses of treatment, a prisoner n
show that the course of treant the doctors chose wasdrmally unacceptable in light
of the circumstances and thatas chosen in conscious disaed of an excessive risk td
the plaintiff's health.Jackson 90 F.3d at 332.

B. Discussion

Defendant filed her answer to the Compleon January 72014, and the Court
iIssued its Scheduling Order danuary 14. (Docs. 37, 38Blaintiff filed his motion for
Summary Judgmerin January 27. (Doc. 39.)

Although Plaintiff has mved for summary judgment, he has not submitteq
separate Statement of Facts or supportiogumentation. Instead, he relies on t
allegations in his Complaint. (Doc. 39 a#3- He claims that although Defendant h
filed an answer she has not disputed anyenal fact, that she has only made gene

denials, and that she does not deny thatefffert to fill out a form 36 days after theg

! Under the “prison mailbox rule,” a pleadiis deemed filed vén handed by the
prisoner to a prison official for mailingSeeHouston v. Lack487 U.S. 266, 270-71
(1988); Douglas v. Noelle567 F.3d 11039th Cir. 2009);Stillman v. LaMarque319
F.3d 1199, 1201 ¢a Cir. 2003).

not

n

lust




© 00 N oo 0o B~ W N B

N NN NN NNNDNRRPRRERR R R R R R
® N o O BN W N RFP O © 0N O 0o W N B O

injury was inadequate and untimelyld.(at 4-5.) He asserts that she cannot prodt
evidence that she wasaware of Plaintiff's medical eds because heomplained of
pain and she responded that she would not do anythidg.at(6; ref. Doc. 35, Ex. A,
Resp. to Plaintiff's HealtiNeeds Request (HNR), statingatiiwe are still waiting to get
the x-ray report.”)

Defendant argues that not only has Rifiinot complied withthe Local Rule of
Civil Procedure requiring a separate Stateneér-acts, more importantly, the Motion i
premature. (Doc. 44 at 2, citing LRCiv 56.1(a).)

The Court agrees. As to Plaintiff's claim that the Answer does not specifig
deny each allegation in the Colant, Defendant argues thidite standard for responding
to a summary judgment motion does not agplanswering a complaint and a defendg
IS not required to dispute material issue$act in the same way she would in a summa
judgment motion. (Doc. 44 at 5-6.) The Court notes that because Defendant den
allegations in the Complainshe has not admitted thenfeeFed. R. Civ. P. 8(b)(B);
Doc. 37.

Defendant further contends that sheursable to offer evidence regarding th

relevant facts until she obtains Plaintiff's dn@al records. (Doc. 44 at 2.) And she

cannot specifically deny PIdiff's allegations—that is, approjately respond to a proper

summary judgment motion—withoatcess to the medical recofdgld. at 5.) Defense

counsel attests that she did not receiveatuthorization for the medical records unt

February 27. (Doc. 44, Watdma Decl. {1 5.) Plaintiff claims that defense counsel
the authorization when she prepared heraese and that Defendant herself had acc
to the records before that(Doc. 46 at 6.) The Courejects Plaintiff's position;
Defendant is entitled to suffient time to prepare her defenwith her attorney and to
pursue discovery. The Scheduling Order ldsthes the time frames for discovery ar

dispositive motions: March 28 for written sdovery, May 12 for depositions, al

? Defendant also points out that Pldiintias a pending motion for production d
documents. Id., ref. Doc. 40.)
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discovery to be completed by July 28, ahigpositive motions fild by September 29.
(Doc. 38.)

Plaintiff also refers to a recent deion by the Court regarding his Motion for g
Default Judgment. (Doc. 39 at 8; Doc. 46 at)3 In the Order denying the defau

—+

judgment, the Court analyzed the three factelsted to “good cause” for setting aside an
entry of default by the Clerk, including whet the Defendant hadnaeritorious defense.
(Doc. 36 at 5-13.) The Court concluded thafendant failed to carriger burden on that
issue. [d. at 12.) But Defendant did not havecass to Plaintiff's medical record whep
responding to the Motion for a Default Judgnt, and the Court did not determine that
Defendant had no meriious defense.

In addition, Defendant argues that withh the medical recosd Plaintiff cannot
support his claim. (Doc. 44 at) The Court agrees. Inguort of the allegations in the
Complaint, the record contaimmly HNRs from Plaintiff andhe Director’s response tg
Plaintiff's grievance; these are insufeoit to establish Dendant’'s deliberate
indifference. (Doc. 35, Pl.’s Reply to Respots®©rder to Show CaasExs. A-D.) For
example, Plaintiff relies on his HNR arnte April 13 response—hich states that
Defendant is waiting for the x-ray report—to ardghat she knew of #hinjury. (Doc. 39
at 6; Doc. 46 at 4.) But it is not enouglattibefendant knew Plaintiff had been injured;
Plaintiff must show that Defendant knew tegtent and nature of the injury and that
Plaintiff needed to be seday the orthopedic surgeorSeeFarmer, 511 U.S. at 837 (the
official must both be aware of facts frowhich the inference could be drawn that|a
substantial risk of serious harexists, and he must alsoadr the inference). Assuming
that the April 13 response was from Defendant, it shows thawvabevaiting for the x-
ray to make a determination about what Plaintiff need&tl. at 844 (even a prison

official who actually knew of aubstantial risk to inmate akh or safety may be foung

 On January 7, 2014, ti@ourt denied Plaintiff's Mtion for a Default Judgment,
granted Defendant’s Motion ®et Aside the Default, and granted Defendant’s motion to
file an untimely answer. (Doc. 36.)
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free from liability if he responded reasonalbdythe risk, althoughhe harm ultimately
was not averted). And the record does slodow when Defendant became aware
Plaintiff's injury, the extent and nature of it, and timeed for surgeryo correct the
injury.

Likewise, a mere delay in medical cangthout more, is insfficient to prevail on
a claim against prison officials for deliberatdifference; a plaintiff must show the dela
in treatment was harmfulShapley v. Nevada Bd. 8tate Prison Comm’rs766 F.2d
404, 407 (9th Cir. 1985). #&htiff offers only inadmissild hearsay from annidentified
surgeon that the surgeon said so much time had elagjged;hance for successfy
surgery and recovery was greatly diminishedoqDL, Count | at 4.Plaintiff must offer
competent medical ewihce that the delay caused harm, and he must show
Defendant’s conduct caused the delay.

In sum, the Court finds that Plaffis Motion for Summary Judgment ig
premature and will deny it without prejueei to refiling at an appropriate time.

IT 1S ORDERED that the reference to the Magistrate Judge is withdrawn a
Plaintiff's Motion for Summaryudgment (Doc. 39) and itéenied without prejudice.

DATED this 17th dg of April, 2014.

T howmit

o Stephen M. McNamee
Senior United States District Judge
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