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WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
KnightBrook Insurance Company and No. CV-12-01671-PHX-DGC

Knic?ht Management Insurance Services,
LLC, ORDER

Plaintiffs,
V.
Payless Car Rental System, Inc.; PCR
Venture of Phoenix, LLC; ABC
Corporations I-X; XYZ Partnerships I-X,

Defendants.

Following summary judgment rulings,atiffs KnightBrook Insurance Company
(“KnightBrook™) and Knight Management Insurance Services, LLC (collectively, t
“Knight entities”) have claimsemaining against DefendarRsiyless Car Rental Systen
Inc. and PCR Venture of Bhnix, LLC (collectively, the “Payless entities”) fo
negligence, negligent misrepresentatidmeach of fiduciary duty, and equitable
indemnity. The Payless entitibave a counterclaim for ingnce bad faith. The Cour
held a bench trial on these claims from Marcht@bugh April 2, 2015. This order will
set forth factual findings in Section | and mixé@ndings of fact and conclusions of law i
the remaining sections. The Court veiward $970,000 to éhKnight entities.

l. Background.
The following background facts are basedstipulations in the parties’ propose

final pretrial order (Doc. 325 at 2-6) and esmte presented at trial. Citations to tri
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exhibits in this order do not mean that #vehibits are the solbasis for the Court’s
finding. The Court also has taken into amtbthe testimony presented at trial and
deposition excerpts sulitted by the parties.

1. KnightBrookinsurance Compangsued Commercial Aamobile Liability
Insurance Policy No. 9SLIKBA@D0101 to PCR Venture fdhe period from April 1,
2009 to April 1, 2010 (the 19 Policy”). PCR Venture ishe “Named Insured” in the
SLI Policy.

2. On February 17, 201the Payless entities rented a car to Michael Bovre

3. The rental agreement provided vB® with an oppotnity to purchase
Supplemental Liability Insurae (“SLI") of $1 million.

4. The rental contract stated: ©  BY INITIALING HERE, YOU DECLIN
TO PURCHASE SUPPLEMENTAL LIABILTY INSURANCE AND YOU AGREE TO
BE PRIMARILY RESPONSIBLE FOR ALIDAMAGE OR INJURY YOU CAUSE TO
OTHERS OR THEIR PROPERTY.” Ef.at 1 (emphasis in contract).

5. Bovre did not initial on thiene next to this statement.

6. The Payless entities’ desk agddnnis Fisher, had drawn a circle arour
the blank space next to the SLI coverage las an indication of where Bovre shou
initial. It was in the same relative |ld@an as other lines wdre Bovre did place his
initials to accept or decline other béteoffered by the Payless entities.

7. Bovre did not pay for SLI coverage.

8. The only insurance Bovre paid fas part of his rental contract wa

personal accident insurance. As requitetter Arizona statutory law, the Payles

entities also provided Bovre with liability sarance coverage for minimum financia
limits of $15,000/$30,000.
9. The original vehicle that Bovreented, a Dodge Caravan, was retun

because the tires would not hold air.

10. Bovre brought the Caran back to the Paylessitities and exchanged it fof

a Dodge Durango.
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11. On March 1, 2010, Bovre was dng the Dodge Durarmywhen he collided
with a motorcycle drien by Robert and Lorraine McGill.

12. The McGills sustained significamichpermanent injurieas a result of the
accident.

13.  Attorney Jefferson dims, who was retainetdly Bovre’s personal liability
insurance carrier, Travelehssurance Company (“Trave&), communicated with Bovre
on June 22, 2010.

14. On July 1, 2010, éhKnight entities sent a lett¢o Bovre indicating that
because he did ngiay for SLI coverage at the time of the rental, he did not have
coverage for the McGill accident under the SLI Policy.

15. On August 26, 2010, attorney It wrote to the Kight entities and
explained that Bovre and Travelers werekseg confirmation that SLI coverage woul
be provided to Bovre based on Bovre's cammncations with the Payless entities’ des
agent, Dennis Fisher.

16. OnFebruary8, 2011, Lorraine and RobeMcGill filed a civil action
against Bovre seeking damages. The case was captMo&dll, et al. v. Bovre
Maricopa County Superior Court Case iv/2011-003518 (the “Underlying Lawsuit”).

17. On the same day, the McGilisbsnitted a settlement demand to Bovre f
$1,500,000.

18. Pursuant to this settlement demahe, McGills soughthe total available
liability limits afforded by (1) Bovre’s persahautomobile liabilityinsurance policy with
Travelers, which had a limit of $500,000; B total available limit of the SLI coverage
which the McGills believed to be $1,000,0Ghd (3) the Payless entities’ mandato
rental car coveragef $30,000.

19. Travelers and the lidiy insurer for the Payles entities, Great Americar
Assurance Company, offeréal pay $530,000 to setttbe claims against Bovre.

20. Attorney Collins fileda notice of appearance tine Underlying Lawsuit on

September 12, 2011, and an answer ow®e behalf on September 21, 2011.
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21. The McGills declined to providefall and final release of all claims fof
$530,000.

22. To protect his interests, Bovre entered inamronsettlement agreemen
with the McGills. See Damron v. Sledg&60 P.2d 997 (Ariz. 1969).

23. The McGills agreed taccept $530,000 and an assignment of any ang
claims Bovre had against tinight and Paylesentities under Arizona law, and not t
seek further collections from Bovre.

24.  As part of the agreement, Bovrelahe McGills stipulated to an $8 millior
judgment against Bovre.

25.  On June 28, 2012, the McGills @lla second lawsuagainst the Knight

entities and the Payless entities.

26. The McGills did not pursue any ditecauses of action in this second

lawsuit, but instead pursued Bovre'ssmned claims for negligence, neglige
misrepresentation, breach of cortraand bad faith (among others).

27. Desk agent Dennis Fisher was deposed on January 23, 2013.

28. Fisher did not remember anyitpi specific about the Bovre rents
transaction and there®rcould not explain whie failed to get Bovre’s initials next tg
the SLI declination.

29. Bovre was deposed on March 12, 201& testified that Fisher told him
liability insurance was included ithe rental contract and thiaé did not initial the SLI
line because he did naant to decline it.

30. On March 14, 2013, the McGillsrdea time-limited settlement demand fq
$1 million to the Payless and Kyt entities that would resadvall claims in the secong
lawsuit. The settlement demand was seixfmre on March 29, 2013. The McGillls late
reduced their demand to $970,000 to accountHe $30,000 they ldareceived in state-
mandated liability coverage.

31. The Knight entities reqaed that the Payless ent#tigin them in paying
$970,000 to settle the second lawsuit, wiith Knight and Payless entities each payi
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50% or $485,000. Ex. 59The Payless entities daed to participate.

32. TheKnight entities told the Payless entities ththey would assert claims
for contribution and indemnification againsetRayless entities if they did not contribute
to settlement of the second lawsuit.

33.  The Knight entities s¢d with the McGills by payig $970,000 and taking
an assignment of all of the Bovrarhs against the Payless entities.

34. On June 14, 2013, the Knight &es filed a complainagainst the Payless

entities asserting Bovre’s assigned claims for dhreaf contract, breach of oral contract

negligent misrepresentation, camegligence, as well aglditional claims for equitable
indemnification and breach of fiduciary duty.

35. The Court found that the breaoh contract claims were extinguisheg
through an accord and satigiao when the $970,000 wasid. Doc. 261 at 9-11.

I. Statute of Limitations.

A. Negligence Claims.

The Knight entities assedlaims for negligence and giggent misrepresentation
that originally belonged to Bovre. Dotl16, ff 30-35, 36-42. The negligence claim
arises from desk agent Dennis Fisher'suf@lto ensure that Bovre's paperwork was
completed carefully. Id., § 32. The negligent misrepresentation claim arises fiom

Fisher's alleged statement to Bovre thatiligbcoverage was included in the car rental

—+

contract notwithstanding Bovi®Tailure to pay for it.ld., 11 37-39. Because the Knigh
entities obtained the negligence claims throaghassignment from Bovre, they stand |n
Bovre’s shoes and are subject to any stawft limitations defense that would have
applied against BovreSee K.B. v. State Farm Fire & Cas. 841 P.2d 1288, 1292
(Ariz. Ct. App. 1997) (assignee “can stamdno better position than the assignor’ and
‘[a]n assignment cannot alter the defensesequities of the tind party”
Stephens v. Textron, In6€19 P.2d 736, 739 (Ariz. 1980))).

The Payless entities argue thath negligence claimsebarred by the statute of

(quoting

limitations. The Court agrees.
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In Arizona, tort claims amding in negligence are selo} to a two-year limitations
period. SeeA.R.S. § 12-542(3)ELM Ret. Ctr., LP v. Callaway46 P.3d 938, 941 (Ariz.
Ct. App. 2010). Bovre’s negligence and igent misrepresentation claims were firg
asserted on June 28, 2012,enhthey were inclued in the second \esuit filed by the
McGills against the Knight and Payless entiti&eeDoc. 1-2 at 36. Thus, the claims ar
barred if the statute of limitations began ringhmore than two gars earlier — before
June 28, 2010.

For the statute of limitations to bdggered, Bovre mushave had knowledge
sufficient to identify that (1) a wronigad occurred and (2) caused injuialk v. Ring
44 P.3d 990, 96 (Ariz. 2002);see also Ritchie v. Krasnez2ll P.3d 1272, 1288 (Ariz
Ct. App. 2009). The Court previously held@tiBovre knew by June 24, 2010 — the dg
of a letter from attorney Qlins to the Payless entities XE22) — that a wrong had
occurred. Docs. 261 t 266; 302. By thadate, Bovre knew of the desk agent’s alleg
negligence in failingto complete the paperwork ia way that cledy provided SLI
coverage, knew what representations the dggkt had made when he rented the car
noted, Bovre testified thatehagent promised him liability coverage), and knew that
faced significant personal liability due to hisaent with the McGills In addition, as

will be explained in more detail below, bynk 24 Bovre had madgrect contact with

the Knight entities seeking $lcoverage, had given a statent regarding the rentq|

transaction in which he claimed to hawbtained SLI coveragehad consulted with
attorney Collins regarding hdaim for SLI coverage, and tlassisted attorney Colling
in preparing the June 24, DD letter asserting that Bovre was entitled to SLI cover:
(Ex. 22)! Thus, Bovre clearly had sufficient kmtedge before théey date, June 28,
2010, to identify that a wrong had occurred.

' In the June 24, 2010 letter, Collins sthtthat he was peesenting Travelers
Insurance Company, é¢hcompany with whom Bovre hadshprimary liability poth. At
trial, Collins testified that he met with Bavbefore sending the June 24, 2010 letter g
later undertook Bovre's representation at Trak&lexpense. The purpose of the June
letter, for which Bovre plainly mvided the relevanhformation, was to assert that Bovr
was entitled to SLI coverage. Ex. 22.
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The remaining question is whethero\Be had suffered “appreciable, nor
speculative harm” before that dat&ee Commercial Union In€o. v. Lewis & Roca
902 P.2d 1354, 1358 (AriZ1995). The Arizona Suprem@ourt has held that tort

damages can include “inconvenience” as welltise and effort” incurred as a result of

another’s tortuous conductRawlings v. Apodacar26 P.2d 565, 5771986). Bovre
incurred each of these kinds ofndages before June 28, 2010.

The Court finds by a preponderance tbe evidence thaBovre personally
contacted KnightBrook to se€d_| coverage on April 5, 2010This finding is supported
by the Knight entities’ admission that a cactt was received from a Payless rent
regarding SLI coverage on thdate. Ex. 149. It also isupported by # fact that a
July 1, 2010 letter fnm the Knight entities denying SLbeerage was written directly tg
Bovre at his home address, not to Collins.. EXA. Attorney Collis testified at trial
that the July 1 letter was not written in resp®no his actions, clearly suggesting that
must have been written in response to Bovre’s own actions.

In addition, Bovre gave a recorded staent on April 19,2010, in which he
responded to a number of gtiess about his discussion misurance with the desk ager
when he rented the car. Ex. 77. The peyé log prepared byttarney Collins shows
several communications between Collins &alre on June 22, 2010. Ex. 60. An
Collins testified that Bovre hdaken in personal contact witepresentatives of Traveler
before he had contact with Collins.

From these facts, the Court findsathBovre incurred time, effort, and

er

it
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inconvenience related to the SLI coveraggue before June 28, 2010. Because these

constitute recoverable dages under Arizona lanRawlings 726 P.2d at 577, Bovrg
suffered “appreciable, non-speculatitriarm” before June 28, 2010pmmercial Union
Ins, 902 P.2d at 1358. Althobhgthe monetary value of édse damages may not hav
been substantial, a claim arises before a plaintiff sustains all, or even the greater |
the damages caused by the defendahtat 1359. As a resuliye limitations period was

triggered before June 28010, and the negligenctaims are time-barred.

e
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B. Breach of Fiduciary Duty.
The Knight entities have sd the Payless entities forelach of fiduciary duty.
They claim that the Pag$s entities acted as thagent in the sale @LI coverage to car

rental customers, that agewtse fiduciary duties to their prcipals, and that the Payles

[72)

entities breached their fiduciaduties in handling the Bovrgansactions. The Payles

[92)

entities assert that this claim is also barredheystatute of limitations. The Court agrees.

The statute of limitations for breach odldiciary duty is two years. A.R.S. § 12
542(3);Crook v. Andersorb65 P.2d 908, 909 (Ariz. CApp. 1977). The Knight entities
first asserted their fiduciarguty claim on June 1£2013. Doc. 116. Thus, the claim is
barred if it accrued befe June 14, 2011.

The breach of fiduciary duty claim wanot assigned to the Knight entities Qy
Bovre. The claim has always belongedth® Knight entities and arises from thejr
alleged relationship with the Payless entitiéhus, unlike the fieegoing discussion of
the negligence claims, which focused on EBXsrknowledge and inpy, this analysis
focuses on the Knight entisteknowledge and injury.

As already noted, for the statute of liniib@s to be triggered, the Knight entitie

[92)

must have had knowledge sufficient imbentify that (1) a wrong had occurred and
(2) caused injury.Walk 44 P.3d at 996see also Ritchje211 P.3d at 1288. The Couit
previously found thathe Knight entities had knowledg# the alleged breaches of

fiduciary duty in thesummer of 2010. As the Court explained:

It is clear from the record that [tH€night entities] hachotice of Fisher's
alleged breach of fiduciary duty the summer of 201@hen they learned
that Fisher failed to complete thental agreement properly, that no
premium had been collectddr SLI coverage, that a serious accident had
been caused by Bovre and had resuitedevere injuriego the McGills,
and that Bovre was asserting thatihdact was entitled to SLI coverage.
Doc. 224-2, 11 7-8.

Doc. 261 at 18.
The Court stands by this finding. TKeight entities have identified the following

-8-
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breaches of fiduciary duty in their proposkaal pretrial order and arguments during
trial: (1) Fisher’s failure to esure that Bovre initialed the Brthat declined SLI coverage;

(2) Fisher’'s alleged representation to Bothat liability coverage was included in th

D

rental contract; and (3) the Yass entities’ use of a contrdarm that was confusing in
its requirement that SLI be declined by thffirmative act of initialing the contracGee
Doc. 325 at 15 (referring bat¢& Doc. 325 at 134). The Knight entitie clearly knew of
each of these alleged breaclhgsthe summer of 2010. Théwad received a copy of the
rental contract that contained the alldigeconfusing language and lacked Bovrels
initials, and they knew of Bovre’s April 19020 statement assertitigat the desk agent
said liability coverage was included. Iddition, they had receed correspondence fron
attorney Collins, dated Augu6, 2010, asserting thd@&ovre was entitled to SLI
coverage. Ex. 26. The badw this assertion was thatoBre was told byFisher that
liability coverage was included in the rentantract, Bovre did not initial the SLI line
because he did not intend tactiee SLI coverage, and Bovreftiéhe rental desk with the
reasonable expectation thatlSloverage was includedd. Collins cited Arizona cases
for the proposition that insuram@coverage can arise from sukheasonable expectatior).
Id. (June 24, 2010 letter included as an chttaent to August 26, 2010 letter). The
Knight entities thuknew every aspect of the Paylesdities’ alleged breach of fiduciary
duty in 2010.

The question to be resed, then, is whether ¢h Knight entities suffered

“appreciable, non-speculative harm” before June 14, 2@dmmercial Union Ins.902

174

P.2d at 1358. The Payless aasitargue that the Knight entsisuffered such harm in the
fall of 2010 when theyetained and paidoverage counsel to address Bovre’s claim|to
SLI coverage. Attorney KeviBarrett testified at trial thdte was retained by the Knight

entities to provide coveragalace in the fall of 2010 and that he was paid for his

services. Redacted invoicesnfirm this timing. Ex.45. In addition, Exhibit 129
includes documents from a malpractice laivébie Knight entities later filed against

Barrett and his firm related to the coveragtvice. The complairfiled by the Knight

-9-
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entities asserts that Barrett watamneed to provideoverage advice othe SLI issue on
September 8, 2010d. (Complaint 9 15-17).

The Knight entities rely o@ommercial Uniorio argue that payment of attorneys$

fees to coverage counsel does not constinjtey sufficient to trgger the statute of
limitations. Doc. 327 at 42. This argument requireg careful examination of
Commercial Union

The insurarte company ifCommercial Uniorwas advised by coverage couns
that its policy did not covethe insured’s allegedly defeve construction of certain
townhouses. On the basisthfs advice, the insurer deniedverage. The insured wa
sued for the construction defects, suffeeederdict of more than $800,000, and w:x
forced into bankruptcy. The bankruptcy tresteen filed suit agaihshe insurer seeking
coverage under the insurancdipg and the court in the cokege lawsuit ultimately held
that the insurer’s denial of coverage was mect. In reaching this conclusion, the coy
relied on a controlling Arizona case thabverage counsel Haoverlooked when
preparing the coverage opinion. The insaenoompany sued coverage counsel for le
malpractice.Commercial Union Ins902 P.2d at 1357-58.

Coverage counsel argued that the maljra claim was barred by the statute
limitations. The firm assertethat the insurance compahgad suffered injury when it
was forced to retain attorngyo defend the coveragetiao brought by the bankruptcy
trustee. The Court of Appeals disagreed, it because legal gs cannot constitute
harm for purposes of triggering the limitatigmsriod. The Court of Appeals instead he
that incurring attorneys’ fees did not trigghe limitations periodecause the insurancg
company did not know that the fees had besursed by the legal malpractice of covera
counsel. That fact did mdbecome clear untithe court held, orthe basis of the
controlling case that coverage counsel had oekdd, that the deali of coverage was

erroneous. The Court of Appeals explained:

Although the parties have focustteir arguments on the date that
Commercial Union suffered injury, wiink that the ontrolling issue in

-10 -

el

d

U

ge




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

this case is when Commercial Uniorchme aware or should have become
aware of the cause of its harm. iSttould not reasonably have been
determined by CommerdiaUnion until the trid court's denial of
Commercial Union’s motion for summary judgment.

This record supports the consion that, at least for a time during
the coverage suit, Commercial ©ni could not, by the exercise of
reasonable diligence, discover the causgsadefense costs in the coverage
suit. Such costs may have be#re proximate result of [coverage
counsel’'s] negligence, or they mayvkabeen the result of the trustee’s
filing of a non-meritorious lawsuit.In any event, theause of action did
not accrue until Commercial Union knew should have known who and
what caused the expenditure of atey's fees in the coverage suit.

Id. at 1360, 1361-62.
This case is different. The Knight ent#tiknew in the summer @010 that their

coverage fees were causedthg alleged breach of duby the Payless entities. If the

desk agent had properly documented Bm/m@éclination of SLI coverage by havin
Bovre initial the SLI line, the McGill's secordwsuit would never havieeen filed. The
Knight entities asserted this point vigorously at trial. ek, they even @iad counsel for
the McGills to testify that hevould not have filed the coxege case against the Kniglh
entities if the SLI line had been initialedlf, on the other handhe desk agent had
properly documented a sale of SLI coverageBovre — by prinig out a copy of the
rental contract that showefl| coverage was being purdsal, having Bovre initial the
SLI purchase, and charging Bovre for the SLI — then coverage would have
undisputed, the second lawswibuld not have beefiled, and the Knight entities would
not have been required to retain coverage counsel. Thus, the reason the Knight
were required to retain coverage counsel wasmbse of the desk adg@failure to create
a clear written contract ands alleged oral representati that liability was included,
facts that were known to the Knightities in the smmer of 2010.

This case is not lik€ommercial Union The decision ilCommercial Unionvas
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based on a lack of knowledge, not &kleof injury: “Although Commercial Union
sustained appreciable damage when it incucasis for attorneys’ &s in the coverage
suit, until the trial court relied on [the controlling case] to deny Commercial Unig
motion for summary judgment, Commercial bimihad no reason tknow that such
defense costs were the direct result of [coverage counsel's] negligeGoaimercial

Union Ins, 902 P.2d at 1357No such lack of knoledge exists here.

In summary, the Knight ¢ities knew from the outset ofithmatter that the desk

agent had failed to obtain B@/s initials, had used a conttaform that suggested the

initials were necessary to dme SLI, and had allegedly represented to Bovre t
liability coverage was includedTheir retention of coverageounsel in the fall of 2010
was a direct result of these actions. Hreght entities therefa knew of the alleged
breach of fiduciary duty and #ered appreciable, non-speatiVe harm before June 14
2011. Their breach of fiduciaguty claim is barred by the statute of limitations.
[ll.  Equitable Indemnification.

A. Legal Standards.

The Knight entities assed claim for equitable indenfication. A right of
equitable indemnification has been recognizeanayy courts. The right is described |

the Restatement as follows:

A person who, in whole or in gahas discharged a duty which is
owed by him but which as betweennsielf and another should have been
discharged by the othes entitled to indemnity &m the other, unless the
payor is barred by the wrongfnature of his conduct.

Restatement (First) of Restiton 8 76 (1937). This rightf indemnification has been
recognized by Arizona courtsSee MT Builders L.L.C. v. Fisher Roofing, Jri97 P.3d
758, 764 n.2 (Ariz. Ct. App. 2008)WA Ins. Co. of N. Amu. Valley Forge Ins. Cp722
P.2d 975, 979 (Ariz. Ct. ApA.986) (citing Restatement § 7&m. & Foreign Ins. Co. v.
Allstate Ins. Cq.677 P.2d 1331, 1333 (Ariz. Ct. pp1983) (citing Restatement § 76).

An entity seeking indemngation need not prove witbertainty that it, or the
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entity from which it seeks to recover, was subjec legal obligation.Section 78 of the

Restatement provides that an entity is entitledndemnification if it discharged “an

obligation orsupposedbligation” for which it becameesponsible because of the fault

of the other, and it made the payment “in jastifiable belief that [a] duty existed.”
Restatement (First) of Restitutig78 (1937) (mphasis added).

In addition, as the Court explaineditig ruling on the sumnmg judgment motions,
a party seeking indemnificatianust show either that it @8rmguished an obligation owed
by the party from whom it seeks indemnificatimnthat other the party was at fautee
Doc. 261 at 13-13,
111

~ 2In MT Builders 197 P.3d 758, the Arizona Court Appeals stated in dicta thal
an indemnity plaintiff must show (1) it hassdharged a legal obligan owed to a third
part¥, (2) the indemnity defendant was alsbli&ato the third party, and (3) as betwes
itself and the indemnity defendant, the oltigia should have beedischarged by the
defendant.Id. at 764 n.2. The Court de not read this dicta asquiring that the Knight
entities prove they or the Payless entitiese in fact liable to the McGillsMT Builders
cited two Arizona cases that in tuglied on 8§ 76 of the Restatemeiat), and the Court
relies on 8 78's refinement of the rule stated in § 76, which makes clear that a just
belief of liability is sufficient to gpport a right to indemnification.

* The Court @rpplies Restatement (FirstRefstitution § 76 to 18 case, but notes
that Restatement (Third) of Restitution adddjust Enrichment, § 24 (2011), could alg
be applied. The Court chooses 8§ 76 becaasArizona court has ever cited or ag;ijhe
§ 24, while § 76 has been citedat least two Arizona casd®A Ins, 722 P.2d at 979,
andAm. & Foreign Ins. C0.677 P.2d at 1333, and these saiseturn were cited in the
most recent Arizona discussiar egultable indemnificationMT Builders 197 P.3d at
764 n.2. In ddition, 8 76 andMT Buildershave been applied aruited |\k3|y this Court
several times.See Monje v. Spin Master IndNo. CV-09-1713-PHX-GMS, 2013 WL
2390625, *12 (D. ArizMay 30, 2013) (citingMT Builders 8§ 76, and listing elements o
equitable indemnification)cSK Investments, LLC v. Sel&adrtfolio Servicing, InG.No.
CV-10-452-PHX-GMS, 201WL 1158551, *4%D. Ariz. Mar. 29, 2011) (sameBRK
Consulting, Inc. v. MMLA Psomas, Indlo. CV-09-611-PHX-GN, 2009 WL2450490,
*3n.4 (D. Ariz. Aug. 11, 2009&&sam?ayless Shoesource, Inc. v. Pac. Employers |
Co, No. CV-08-2317-PHX-DGC2009 WL 4439267, *2 gDArlz. Nov. 24, 2009
IgCor_nm_on law indemnity is set forth generallysaction 76 of the Restatement (First
estitution (1937F\2[.]|’:’)). thejurisdictions also cdmue to @ply 8§ 76. See City of New
York v. Nat'l R.R. Passenger Car@®60 F. Supg. 2d 849 gD.D.C. 2013)Duncan-

Williams, Inc. v. Capgsne Development, LL®08 F. Supp. 2d9®B, 911 (W.D. Tenn.

2012). Even if the Court appd 38 24 of the Third Resement, however, the result

would be the same. The Court finds that the Knight entities’ ﬂayment of $970,000

McGills constituted the perfmance of an obligation fowhich the Knight entities

“would have been mependently liable,” the Knighgntities made the payment “in th

reasonable fprotectlon of [theiown interests,” and the bbation was “primarily the

Cébhgal}]'[lon ?§t22 [Ayless entities].” SeeRestatement (Third) dRestitution and Unjust
nrichmen :
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B. Relevant Facts.

The Knight and Payless t#res were sued in the sewb lawsuit for breach of

contract, negligence, and badtia The McGills asserted claims assigned by Bovre, and

sought to recover the $8 million establishedthe consent judgment against Bovr
Doc. 1-2 at 36. Althougthe Court doubts that thellfi$8 million was recoverable from
the Payless entities, certaintlye $1 million in SLI coveragas well as Bovre’s other
compensable damages (emotional sufferiiope, effort, and inconvenience) wer
potentially recoverablé. The second lawsuit was basedirety on eventshat happened
at the rental desk — the desk agent’s use of a contract form that specifically re

initials to decline SLI coverage, his failute obtain Bovre’s irtials, and his alleged

representation that the transan included liability irsurance. An expert witness for t:r
ct

Payless entities, David Paige, agreed thatabsence of Bovre’s initials on the contr
gave his account of the rental transactiorpaina of believability"and that the lawsuit

presented risk to éhKnight entities.

The attorney for th McGills made a time-limited gkement demand to both the

Knight entities and the Payless entities for $llion, later reduced to $970,000. Ex. 32.

Eric Jarvis, CEO of the Kniglantities, testified that the Knight entities asked the Payl
entities to contribute 50% twayment of this settlement amount, but the Payless ent
declined. See als®oc. 325 at 5, 1 33; Ex. 59.

Faced with substantial liability and montribution from thePayless entities, the
Knight entities elected to settlyy paying $970,00@0 the McGills. Ex. 34. The Court
has previously held that ith payment constituted anc@rd and satisfaction tha

extinguished the breach of comtt claims asserted in thewvsuit against the Knight ang

~ * The maximum amount of SLI coverageaiable in a contract with the Payles
entities was $1 million. Ex. 9 at 1. It isgzible that the McGillgould have recovered
more than this amount frometh(m%ht entities on the basis of their alleged insurance
faith, Webb v. Gittlen174 P.3d 275, 280-81 (Ariz. 200®ut the Court cannot concludg
that the McGills cod have recovered more in imance coverage from the Payled
entities than the $1 million in SL$ee id at 281 (concluding thatsurance agents would
not be bound by stipulate®amron judgments to which they were not parties
Additional damages for Bovre’s inconvenientme, effort, and emotional suffering ma
have been recoverable fnathe Payless entities.
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Payless entities. Doc. 261 at 9-11.

C. Analysis.

The Court concludes that the Knighttites discharged aluty owed to the
McGills, which, as between the Knight entitiand the Payless entities, should have bg¢en
discharged by the Payless entitig®estatement (First) Restitbn § 76. As noted above
the Knight entities needot prove that they athe Payless entities were in fact liable to
the McGills (or to Bovre fromvhom the McGills’ claims werassigned). Under § 78 of
the Restatement, it is sufficient if tHenight entities were subject to a “supposed
obligation” which the Payless entities hadgeeater responsibility to discharge, the
Knight entities became subjetd the obligation because tie fault of the Payless
entities, and, in choosing to make the settlenpayment, the Knight entities acted in the
“lustifiable belief’ that theywould be liable in the McGillsfawsuit. Restatement (First
Restitution § 78.

These requirements are satisfied. Bovigeded in his initiaktatement in 2010,
and later in his deposition, that the deslersgtold him the remal contract included
liability insurance. The deskgent was not able to contretdthis assertion because he
could not recall the transaction. Bovre furttestified that he did not initial the line to
decline SLI coverage becaudhe desk agent ltb him that liability coverage was
included, and that he left the rental couritelieving he had SLI coverage for the rental

car.

These facts gave rise to a plausible claim of SLI coverage. Bovre’s testimon

about the desk agentisomise of liability coverage wodlhave been admissible at tria
to explain the rental contraciTaylor v. State Farm Mut. Auto. Ins. C854 P.2d 1134,
1140 (Ariz. 1993) (“tle judge first considers the offeredlidence and, if he or she find

UJ

~ ° As part of the settlement, the Knighttiées obtained an assignment of clair
against the Payless entitieBx. 34. As consideration famy possible effort and expens
the McGills or their counsel might be requitedexpend in helpo establish the assn%_ne(
claims, the Knight entities promised toopide the McGills with 15% of the first
%28888 Itjecciv?()ared from the Payless m#itand 10% of any amount in excess [of
,000.1d. at 3.
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that the contract language is ‘reasonably sptble’ to the interpration asserted by the
proponent, the evidence is adsible to determine the meanimgended by the parties”).
Further, the rental contract specificaligentified the means fodeclining SLI: ‘by

initialing herg you decline to purchase supplemeni@bility insurance[.]” Ex.1 at 1
(emphasis added). This contract languageich was created by the Payless entitig

states clearly that SLI coveya is declined by initials.The implication is that such

S,

coverage is not declined when no initialg gdaced in the space provided. No oth
language on the face of the contract reldbts implication. To the contrary, a late
statement on the face of the contract read©TICE: Our liability insurance does not
cover injuries to passengers in the Vehicléd. This apparent confirmation of somq
form of liability coverage, like the rest of the contract's face, does not disting
between SLI and the statutory minimunablility coverage the Payless entities we
required to provide under Arizomaw. It simply suggests, as did the desk agent, that
contract includes liability coverage.

The Payless entities argue thia¢ absence of SLI coverage is shown by fact t
the daily SLI charge of $13.95 is not inckdlin the “Charge Summary” portion of th
contract. But nothing in theharge summary says that S&lexcluded unless a charge
shown (Ex. 1 at 1), and th@esk agent specifically statedccording to Bovre, that
liability coverage was included.

When the language on the face of the @mwitis combined ith the desk agent’'s
statement, the Court concludiest a fact finder in the send lawsuit likely would have
found that Bovre was given SLI coveragetire rental agreemen The Knight and
Payless entities were subject to consideraldke on the McGills’ breach of contrac
claims.

This conclusion is buttressed by the fHwat the Payless 8ties do not point to
any language in the rental contract which stias SLI coverage is not included. To th
extent they are relying on tli@e-print boilerplate on the ol of the contract, which was

never mentioned at trial and which evemr Gourt has difficulty reading in the tria
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exhibit (seeEx. 1 at 2), Arizona law would n&upport such an argwent. Under the

“reasonable expectations” doctrine, Arizona tewvill not enforce boilerplate provisions

of an insurance contract whéme insurer has reason to beédhat the insured would no
have agreed to those ternGordinier v. Aetna Cas. & Sur. G@42 P.2d 277, 283 (Ariz.

1987). This is particularly true “[w]me some activity which can be reasonably

attributed to the insurer woultfeate an objective impressiohcoverage in the mind of]
a reasonable insured,” or “[w]reesome activity reasonably dbtable to the insurer hag
induced a particular insured reasonably tbebe that he has coverage, although su
coverage is expressnd unambiguously denied by the policyd. at 284. The actions
of the Payless entities in thental transaction createsl reasonable expectation g
insurance coverage in Bovre.

In short, given the contta language uselly the Payless entities in the renti
agreement, the absence of Bovre’s initialsclwhwere expressly required to decline Sl
coverage, and the desk agemtatement that liability insunge was included, the Knighf
entities had a justifiable belief that they would be held liable to the McGills for
coverage and for the injuries suffered by Boss a result of the denial of coveragéhe

Knight entities also justifialgl believed that the Payless entities were primarily liable

the claim as it arose from thenguage of their contracind the actions of their desk

agent. The requirements of § @Bthe Restatement are satisfled.

~ ® The Payless entities arguaattknightBrook deied coverage on the Bovre SL
claim without conducting an adequate invesiagya If true, this assertion would sugge
that the Knight entities were at least paryiaktsponsible for any injuries Bovre suffere
as a result of the claim being deniedBut Howard Hirsch,the KnightBrook vice

president of claims who denied the Bovre mlatestified credibly that before denying

coverage he reviewed all relevant docutseand called the manager of the Paylg
entities” Phoenix operation. He was toldthg manager that SLI coverage had not be
sold to Bovre in thdransaction and that the desk agent had not informed Bovre
liability coverage was included Given these facts, the @t cannot conclude that
KnightBrook acted prematureig denying the claim.

~ " The Court’s holding that Bovre’s negliganclaims are barrdaly the statute of
limitations does not alter this conclusion. 0Bk claims survived summary judgment ai
the Knight entities could not i@ known with certainty thate Court would find them
time-barred at trial. In additm the McGills asserted contract claims that likely had m¢
for the reasons explained above.
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The Court also concludes that the ¢t entities dischargean obligation owed
by the Payless entities. As noted above, Goart previously heldhat the $970,000
settlement payment constituted accord and satisfaction thdischarged the breach of
contract claims asserted against thglé&s entities. Doc. 261 at 9-11.

In addition, for reasons explained abowlee Court concludethat the Knight

entities’ potential liability to ta McGills arose from the faultf the Payless entities. Thg

A\1”4

actions of the Payless entities alone gavetagke claim for SLI coverage that presented
substantial exposute the Knight entitie$.

D. Anti-Subrogation Rule.

The Payless entities arguathhe claim for indemnifation is barred by the anti-
subrogation rule. That rule is a common ldectrine “intended to prevent an insurer
from recovering back from its sured that loss or damage, the risk of which the insured
had passed along to the insurer under thieypd 16 Lee R. Rus& Thomas E. Segalla,
Couch on Insurances§ 224:1 (3d ed. 2005 Although the Courconcluded in its

summary judgment ruling that the anti-sodpation rule would bar any claim by th

11%

Knight entities against the Payless entities ag tinsured, further research has changed
the Court’s view.

As a leading treatise expfe, broad descriptions ofdlanti-subrogation rules “are
generally accurate but tend to leave out aiatlmundary of the fe: the prohibition of

insurers’ subrogation againtteir own insureds applids claims arising from thgery

92

risk for which the insured was covered by that insuréd.; 8 224:1 at 224-15 (emphasi
added). This boundary has been recognizethamy cases. As one court explained:

“courts have held that if a policy does ramver an insured for & particular loss or

% Desk agent Dennis Fisher and the Psg/lentities’ expert, Leslie Saunders, both
admitted during_trial that Figh erred when he failed to tgBovre’s initials on the SLI
coverage line. The Paylesstigas argue that the mistakeddnot breach the standard @
care for the rental car industrythat errors in Baperworkre known to happen and tha
Bovre had some responsibility for initialing teentract correctly — but the Court need
not decide whether Fisher's actions wouddtisfy a negligencestandard. Fisher's
conduct gave rise to the Madls’ claims. The Court @ncludes that, as between the
Payless entities which controlled the Bovi@naction and the Kgint entities which did
not, the Payless entities ardatlt for the claims for whic indemnification is sought.

— —h
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liability that the insureseeks to impose on the insurétgre is no obstacle to equitable
subrogation.” Truck Ins. Exch. \Cnty. of Los Angele®5 Cal. App. 4th 13, 22-23, 11%

Cal. Rptr. 2d 179, 186-87 (2002).

This limitation on the anti-subrogationleuhas been recognized by Arizon
courts. InAmica Mut. Ins. Cov. Autodriveaway C0.831 P.2d 882 (Ariz. Ct. App.
1992), the court recognizedathan insurer could recoveollision damage from an entity
insured under the lidily portion of the insurer's pay, but not under the collision
coverage portioof the policy. Id. at 885-86;Autodriveway Co. v. Aetna Cas. & Su
Co, 506 P.2d 264, 266-67 (Arit. App. 1973) (same}kee also Couch on Insuranc
§ 224:38 at 224-62 (“In many instancese tfanti-subrogation] rule has been he
inapplicable to bar amsurer’'s subrogation action agdimsthird party wikch is insured
for some purposes where the subrogatiomtleavolves risks or losses for which th
third party is not, in fact, covered by the policy.”).

Although the Payless entities are a ndnresured under th&LI Policy, their
insurance coverage is limitedlhe SLI Policy covers thPayless entities for sums the

become “legally obligted to pay as damages becaosebodily injury or property

damage to which this insuranapplies, caused by an oo@nce and arising out of the

ownership, maintenance oreus . . of an owned automitdf.]” Ex. 9 at 2. An
“occurrence” is defined in theolicy as “an accident[.]” Id. at 4. The Rental Car
Company Endorsement to t&&| Policy defines “automobile” as “a land motor vehic
of the private passenger type which is od/bg the Master Policy Holder, and which th
Master Policy Holder rents to a Renterovhas indicated acceptance of Supplemer
Liability Insurance orthe face of the Rental Contractld. at 12. The Edorsement also
extends coverage to the rerg who elect SLI coveragdéd. at 11.

Thus, insurance coverage under the Bbolicy is limited to bodily injury or
property damage arising from an accident lavg a rented vehicle for which the rente
elected SLI coverage. Both the renter arelRAyless entities are covered. The evidef

at trial made clear that thewerage most often would be dipg to renters, covering theif
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liability for bodily injury andproperty damage caused by aeeits. The insurance exper

for the Payless entities, David Paige, testifieat there would alsbe coverage for the
Payless entities in some circumstances.r é&ample, if a party injured by a Payles
renter asserted that the injuwas due to the Payless entities’ poor maintenance of
rental car, the Payless entiti@suld have coveragander the SLI Policy. The forme
vice president of claims for KghtBrook, Howard Hirsch, agreéd.

But no such claim was made this case. In the Werlying Lawsuit brought by
the McGills against Bovre, the McGills alleyehat Bovre was negligent in operating th
vehicle that caused their injuries. They did aliége that their injuries were caused [
the Payless entities’ ownership or ntamance of the Dodge Durango.

The second lawsuit brought by the Mii&did not seek to recover damages f{
bodily injury or propety damaged caused by the accideRiather, the McGills asserte
claims which originally benged to Bovre and weressigned to the McGills in
settlement of the first case — claims ttie Payless and Knight entities breached writt
and oral contracts with Bovrayere negligent in variousvays related to the renta

transaction, and engaged in insurance bdl.farhese claims clearly were not coverg

—+

S
the

e

Dy

en

10

by the SLI Policy. Indeedthe Payless entities never made a claim for insurance

coverage to KnightBrook related to the satdawsuit. Ex. 150. And the Payles
entities’ insurance expert, David Paige, con&d that the lawsuit was not covered by t
SLI Policy. Thus, when thKnight entities paid $970,000 to settle the second laws
they were settling claims not covered bgithpolicy and for which the Payless entitig
were not insured’

Because the $970,000 paid by the Knightities settled claimhat plainly were

® The CEO of the Knight entities, Eric Jarmestified that ol renters are covereo
by the SLI Policy and that the Payless erditiwve no coverage. The Court finds ti
te_stlmon?/ of David Paige and Howard Hirsgchbe more credible and more consiste
with the [anguage of the SLI Policy.

1 The Payless entities did ede coverage for the second lawsuit under otf

insurance policies with Gersd American and ChartisSeeExs. 103, 104, 105, 106, 108.

General American paid the Wass entities’ defense codty the second lawsuit until g
court ruled that the Payless entities weoe covered by the Geral American policy.
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not covered by the SLI Policy, the anti-subrogation rule does not bar the Knight entitie

from seeking to recover that amount from Beyless entities. The rule does not bar

an

“action against a third party which is insdrior some purposes, where the subrogation

claim includes risks or losses for which ttird party is not, in fact, covered by th
policy.” Couch on Insurancg 224:38 and 224-62 through 22483,

E. Unclean Hands.

The Payless entities argue that equitabiemnity can be defeated by unclean

hands. The Court does not agree.
For the reasons discussed above, the tGogs that the Payless entities were

fault for the claims settled byehKnight entities. As a rekof their actions, the Knight

entities faced significant liability. The Cowtnnot conclude that the Knight entitigs

acted wrongfully when thegought to eliminate thisxposure and asked the Payle

D

at

12}
wn

entities to contribute 50% to settle the glai Nor can the Court conclude that the

Knight entities acted wrongfullwhen they proceedl to settle the casafter the Payless
entities refused to make any contribution.

The Payless entities’ unclean hands argume premised on the assertion th

they were insured bthe Knight entities. But as expfed above, they were not insured

for the risk settled with the payment of $97@0GGiven this fundamental fact, the Cou
cannot conclude that it was improper for wight entities to obia an assignment of
claims against the Payless ensit@ seek equitable indemmifition. The Knight entities’
assertion of claims against the Payless esatifie not violate theanti-subrogation rule,
nor did it constitutex breach of the covenant of goodHaand fair dealig implied in the

SLI Policy, as discussed further bel&v.

" In light of this ruling and the Coug’conclusion that the breach of fiduciar
duty claim is time-barred, the Court need detide whether the Payless entities acted
an agent of the Knight &éties when handling the rentahnsaction with Bovre.

~ > The Payless entities argue that theigkih entities proceedetb obtain an
assignment of claims againseth without disclosing that ient and after the possibility
of a full release of all claims had beersalissed. But the assignment of claims w
obtained only after the Knight eties had invited the Payless entities to participate in
settlement and the Payless eatithad refused. Because tPayless entities failed to pa
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F. Remedy.

The Knight entities have satisfied thejugements for equitable indemnificatiol

and the Payless entities have not showat tthe recovery is barred by the anf-

subrogation rule or unclean hands. The Court must therefore consider the rem
which the Knight etities are entitled.

The Payless entities argue that a recowdrthe full $970,000rom them would
not be appropriate because thl million in SLI coveragshould have been reduced b
the $500,000 available through Bovre’'s paa liability policy with Travelers. The
Court does not agree. The SLI Policy dasate that it is “[ejcess of any other
applicable insurance” and cage[t]he difference betwee$l,000,000 Combined Singld
Limit for each accident, and the higher ddtstrequired Financial Responsibility Limit
or underlying limits.” Ex. 9 at 1. But thianguage appears on the Declarations P
where the Payless entities (specifically, ;P@enture) are identified as the “Name
Insured.” Id. This language would appear, therefoto apply to “other applicable
insurance” or “underlying limits” procuretty the Payless entities, not to person
insurance procured by Bovr®ther language in the policy supports this conclusion.
“Additional Conditions” to the likility insurance state thathis insurance shall not apply
if other valid and collectible insurance is availablette named insured Id. at 5
(emphasis added). The Payless entities thee “named insured.” The Rental Cg
Company Endorsement, whichoprdes that the coverage may be extended to perg
who rent cars from the Payless entitigses not address this issud. at 11-12.

Given the language of the SLI Policygetlourt concludes that the SLI coverag
Bovre acquired from the Payless entities woultllreve been subject to a reduction f
the amount of his own personal liability insucan Another district court and the Nint

Circuit have agreed with this conclusion when interpreéingimilar rental car policy.

even a dollar to settle a probieof their own making, the Caucannot conclude that they
were somehow prejudiced by the Knight entitieorts to protect tamselves and securg
their right to recover funds frothe more responsible party.
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See Vigilant Insurance Co. v. Lincoln Gen. Ins.,@008 WL 4005857at *1 (D. Nev.
Aug. 25, 2008) aff'd in par362 F. App’x 841 (9th Cir. 2020 In addition to relying on
the language of the policy, the courtsVigilant Insurancenoted that SLI coverage
would be illusory if it cou be offset by the rental stomer’s own personal liability
coverage in the same amouid.

The Knight entities were aware of theaathorities when they concluded tha
$970,000 was a reasonable settlement of th&iN&t second lawsuit.Ex. 86. The Court
concludes the Knight entities acted reasonablgmthey paid the g&ement, and that the
full amount of the payment is recoverablenfrthe Payless entities in indemnification.

The Knight entities also seek reimbursetnéor their attorneys’ fees. “The
general rule is that attorney’s fees dartosts are recoverable as part of t
indemnification.” Schweber Electronics v. Nat'l Semiconductor Cogh0 P.2d 119,
125 (Ariz. Ct. App. 1992). There is, howeyvan important limitaon: “the right of
indemnity includes a right to attorney’s faasurred in defending the underlying clain
but does not include theght to fees incurred in esti&hing the right of indemnity.”
INA Ins, 722 P.2d at 983see also See also Howafl Foley Co. v. Employers-
Commercial Union488 P.2d 987, 990 (Ariz. Ct. App971) (“[L]egal fees and expenseg

At

S

incurred in connection with i of the issue of indemnity are not recoverable by the

indemnitee.”). The Knight entities will be awi®d the attorneysekes they incurred in
defending against the McGills’ send lawsuit, but not the és incurred in pursuing theif
claim against the Payless entities.

V. The Payless Entities’ Caim for Insurance Bad Faith.

A covenant of good faith and fair dealirggimplied in everyinsurance contract.
Dease v. State Farmalut. Auto. Ins. Cq.838 P.2d 1265, 1267 (A&ri1992). Breach of
the covenant is a torid. The covenant of good faith afadr dealing requires an insure
“to play fairly with its insured.” Zilich v. State FarnMut. Auto. Ins. C.995 P.2d 276,
279 (Ariz. 2000). The insureowes the insured “some dwgi®f a fiduciary nature,”

including “[e]qual consideration, fairness, and honesiilich, 995 P.2d at 279 (citing
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Rawlings 726 P.2d at 570).

The Payless entities bring a countercldion insurance bad faith against th
Knight entities. They assert that the Knight entities breatttesdcovenant of good faith
and fair dealing bydemanding that the Payless enstieontribute to the settlement
failing to obtain a release for the Paylesstities, obtaining an assignment of th
McGills’ claims, and asserting an indemn#imn claim against the Payless entities.

The Knight entities have nangaged in @y bad faith. As Isown above, they
were not the insurer of the Payless entitiasdorposes of the claims asserted by t
McGills in the second lawsuitThe Knight entities were cfnonted with a risk created
by the fault of the Payless ti#res, sought to mitigate thaisk by paying half of the

settlement and inviting the Pagls entities to do the samadawvere forced to eliminate

the risk alone when the Payless entities refasedntribute. They did not breach a du;
of equal consideration, faiess, or honesty when thetlsl the claims and preserve
their right to recover from the entitipsimarily responsible for the claini3.

IT IS ORDERED:

1. The Knight entities’ clans for negligence, negligemisrepresentation, and
breach of fiduciary duty are bad®y the statute of limitations.

2. The Payless entities have failed tover their claim of insurance bad fait
against the Knight entities.

3. The Knight entities are entitled ittdemnification from the Payless entitie

in the amount of $80,000. The Knight entities are also entitled to recover tf
reasonable attorneys’ fees and expensesredun defending against the second laws
filed by the McGills. On or beforéay 1, 2015 the Knight entities shall file a
memorandum setting forth the expenses &b reasonably incurred in defendin

against that lawsuit. The Payless ergisball file a response on or befdtay 15, 2015

13 In reaching its decision in this casee @Bourt has not reliedn the testimony of

Thomas Zlaket, an expert pegded by the Knight entitiesThe Court concludes that the

Zlaket testimony concerned legal issues tas¢ not properly the subject of expe
testimony.

- 24 -

y

| &N

[72)

eir

it

g

v




© 00 N O O b~ W DN B

N NN N NN NNDNRRR R R R R B B
0w ~N O OO0 W NP O © 00N O 0 W N B O

The Knight entities shalilé a reply on or beforday 22, 2015
4. The Clerk shall enter judgmesdnsistent with this Order.
Dated this 17th day of April, 2015.

Nalb ottt

‘David G. Campbell
United States District Judge
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