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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Kenneth Fitzgerald Palme No. CV 12-01786-PHX-JAT
Plaintiff, ORDER
V.

Carolyn W. Colvin, Acting Commissioner
of the Social Security Administration,

Defendant.

Pending before the Court is Plaffit appeal from the Administrative Law
Judge’s denial of Plaintiff's application feupplemental securitincome under Title
XVI of the Social Security Act.

l. PROCEDURAL BACKGROUND

On December 4, 2007, Plaintiff KenneHitzgerald Palmer filed a Title XVI
application for supplemental security incométh the Commissioner of the Socig
Security Administration (the “Commissiarig alleging that his disability began o
December 1, 2007. (Record Transcript (“TR2). Plaintiff's claim was denied initially
on April 18, 2008, and uporeconsideration it was deniedaaig on December 2, 2008
(Id.).

Following the denials, on daary 5, 2009, Plaintiffiled a request for a hearing
with an Administrative Law Judge (“ALJ").ld.). Plaintiff appeared and testified befor
the ALJ on Apil 20, 2010. [d.). On June 22, 2010, the Alissued a decision finding

that Plaintiff suffered from the severe inmpaents of chronic low back pain with
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radiculopathy, multilevel degeraive disc disease of his lumbar spine, hypertensipn,
shortness of breath, a reading and a speldisorder, probable borderline intellectual
functioning, depression, anxiety disordersii@umatic stress disorder (“PTSD”), and|a
history of opioid abuse in n@ission. (TR 24). The ALfbund Plaintiff was unable to
perform any of his past relevant work. (BR). However, the ALJound that Plaintiff

was not disabled under the ¢l Security Act becausée retained the Residual

Functional Capacity to perform jobs thatistxin significant numbers in the nationg
economy. (TR 30-31).

Following the ALJ’s denial of Plaintiff'€laim, Plaintiff requested review of the
ALJ's decision with the Appds Council, Office of Hearings and Appeals, Social
Security Administration. (TR 16). On June 25, 2012he Appeals Council denied
Plaintiff's request for review. (TR 1). €MAppeals Council adégd the ALJ’s decision
as the final decision of the Commissiondd.)(

On August 21, 2012, Plaintiff filed hi€omplaint with this Court for judicial
review of the Commissionerdecision denying his claim, wdh is the subject of this
appeal. (Doc. 1). Plaintiff has filed a brighe “Brief”) seeking judicial review of the
ALJ’s denial of her claim. (Doc. 17). InalBrief, Plaintiff argues that the Court should
overturn the ALJ's decision and remand the ca#i@ instructions to award benefits
because the ALJ’'s decision contains legal ree® it lacks subst#éial justification to
support the ALJ’s conclusionsld( at 39).

. LEGAL STANDARD

The Commissioner’s decision to deny benefiik be overturnedonly if it is not
supported by substantial eviderareis based on legal errorMagallanes v. Bower881
F.2d 747, 750 (9th Cir. 198%yuotation omitted). Substaritiavidence is more than a
mere scintilla, but lesthan a preponderanc&keddick v. Chaterl57 F.3d 715, 720 (9th
Cir. 1998).

“The inquiry here is whether the recordadeas a whole, yields such evidence fas

would allow a reasonable mind to accdm conclusions reaeld by the ALJ.” Gallant
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v. Heckler 753 F.2d 1450, 1453 t® Cir. 1984) (citation oitted). In determining
whether there is substantial evidence tppsut a decision, this Court considers the
record as a whole, weighirgpth the evidence that supfothe ALJ’s conclusions ang
the evidence that detracts ifnothe ALJ’s conclusions. Reddick 157 F.3d at 720.
“Where evidence is susceptibdé more than one rational terpretation, it is the ALJ’s
conclusion which must be upheld; and imaling his findings, the ALJ is entitled to
draw inferences logically flowing from the evidence.Gallant 753 F.2d at 1453
(citations omitted). If there is sufficierevidence to supporthe Commissioner’s
determination, the Court cannatbstitute its own determinatiorSee Young v. Sullivan
911 F.2d 180, 184 (9th Cir. 1990). The AisJresponsible for resolving conflicts in
medical testimony, determining cibdity, and resolving ambiguities.See Andrews V.
Shalalg 53 F.3d 1035, 1039 (9th Cir. 1995). Thiison the whole record before this
Court, substantial evidencepports the Commissioner’s deasij this Court must affirm
it. See Hammock v. Bowe879 F.2d 498, 50{9th Cir. 1989);see also42 U.S.C. §
405(g).

A. Definition of Disability

To qualify for disability baefits under the Social Sady Act, a claimant must
show among other things, that he is “unddisability.” 42 U.S.C. § 423(a)(1)(E). “The
mere existence of an impairmentirsufficient proof of a disability.” Matthews v.
Shalalg 10 F.3d 678, 680 (9th Cir. 1993) (citi@ample v. Schweike694 F.2d 639,
642—-43 (9th Cir. 1982)). Disability has “a severity and durational requirement

174

recognition under the [Social Ggity] Act that accords witlthe remedial purpose of the
Act.” Flaten v. Sec’y of Health & Human Sye#4 F.3d 1453, 1459 (9th Cir. 1995).
The Social Security Act defines “dighly” as the “inability to engage in any

substantial gainful activity byeason of any medically deteimable physical or mental

impairment which can be expected to result in death or which has lasted or can |

expected to last for a cbnuous period of not less that? months.” 42 U.S.C. §

423(d)(1)(A). A persoris “under a disability only if higphysical or mental impairment
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or impairments are of such severity that heasonly unable to dbis previous work but
cannot, considering his age, education, antkweaperience, engage in any other kind
substantial gainful work which ests in the national economy!ld. at 8§ 423(d)(2)(A).

“A claimant bears the bueth of proving that an ipairment is disabling.
Matthews 10 F.3d at 680 (quotingiller v. Heckler 770 F.2d 845849 (9th Cir. 1985)).

Thus, “[tlhe applicant must show that e precluded from engaging in not only hi

‘previous work,” but ado from performing ‘any other kindf substantial gainful work’
due to such impairment.Id. (quoting 42 U.S.C. § 423(d)(2)(A)).

B. Five-Step Evaluation Process

The Social Security regulations setrtfo a five-step sequential process fq

evaluating disability claims.20 C.F.R. § 404.152&ee also Reddi¢ckl57 F.3d at 721

(describing the sequential process). A fimdiof “not disabled” at any step in thg

sequential process will end ti¢.J’'s inquiry and the claim W be denied. 20 C.F.R. §
404.1520(a)(4). The claimant bears the burdeproof at the firsfour steps, but the
burden shifts to the ALJ at the final stefReddick 157 F.3d at 721.

The five steps are as follows:

First, the ALJ determines whether tletaimant is “doing substantial gainfu
activity.” 20 C.F.R. 8 404520(a)(4)(i). If so, the almant is not disabled.

Second, if the claimant is not gainfully employed, the ALJ determines whethe

claimant has a “severe medically determieaphysical or mental impairment.” 2(

C.F.R. 8 404.1520(a)(4)(ii). Aevere impairment is oneath“significantly limits [the
claimant’s] physical or mental dity to do basic work activities.”ld. at § 404.1520(c).
Basic work activities means the “abilitiesxd aptitudes to do most jobs.id. at §
404.1521(b). Further, the impairment mustaithe expected “to result in death” or “t
last for a continuous ped of twelve months.” Id. at 8 404.1509 (incorporated b
reference in 20 C.F.R§ 404.1520(a)(4)(ii)). The “gpetwo inquiry is a de minimis
screening device to disposégroundless claims.'Smolen v. ChateB0 F.3d 1273, 1290
(9th Cir. 1996).
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Third, having found a severe impainmgethe ALJ next determines whether th
impairment “meets or medically equals the ci#ef any of the listigs in the Listing of
Impairments in appendix 1, subpart P of @BR part 404 (appendix 1).” SSR 12-2j
2012 WL 3104869 at *6 (Julg5, 2012). If so, the claimamg found disabled without

considering the claimant’s age, educatiord aork experience. 20 C.F.R.8 404.1520(d).

When a claimant’s impairments do moeet or equal a listed impairment unds
appendix 1, the ALJ will asse a claimant’s Residualiikctional Capacity (“RFC”).1d.
The ALJ bases the RFC assessment on laNaat evidence in the case recoitd. The
ALJ considers the effects of all of the ant's medically determinable impairment

including impairments that are not sevele.

e

At steps 4 and 5, the ALJ uses the(R&ssessment to determine whether the

claimant is capable of doing apwst relevant work (step 4) any other work that exists
in significant numbers in the national economy (stepl®). 20 C.F.R. § 404.1520(a). I
the claimant is able to do amast relevant work, the ALJ will find that he or she is n
disabled. Id. If the claimant is not able to doyapast relevant worlr does not have
such work experience, the Aldetermines whether he or she can do any other work.
The usual vocational considerations apf@ge, education, and work experienck)., 20
C.F.R. § 404.1520(g)(1). If the claimant caake an adjustment tather work, then he
is not disabled. If the claimant cannot perfasther work, he will be found disabled. A
previously noted, the ALJ has the burdenpobving the claimant can perform othe
substantial gainful work that ests in the national economyreddick 157 F.3d at 721.
With regard to steps 1-5 in this cases #lJ found that Plaintiff: (1) had satisfiec
the first step and had not enga in substantial gainful &aty since December 4, 2007
(TR 24); and (2) had fulfilled the secondeptand shown that he suffered from th
following severe impairments: chronic loback pain with radiulopathy, multilevel
degenerative disc disease of his lumbar spigpertension, shortness of breath, a read
and a spelling disorder, probable borderlineliactual functioningdepression, anxiety

disorder, PTSD, and a history opioid abuse in remission.Id(). With regard to the
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third step (3), the ALJ found &l Plaintiff did not have ammpairment or combination of
impairments that meets or medically elguane of the listed impairments in th
regulations. (TR 24-26). Enefore, the ALJ determindelaintiff’'s RFC and found he
had the capacity to perform light unskilled wak it is defined by the regulations at th
light exertional level but with soe specific restrictions. (TR6, 29). As a result of this
analysis, the ALJ found at theuith step (4) that Plaintiff is “unable to perform any
his past relevant work” as a bus drivegnsport driver, day laborer, or constructic
laborer. (TR 30). At the last step (5)wever, relying on the séimony of a vocational
expert, the ALJ found that given Plaintiffage, education, workxperience, and RFQ
that Plaintiff is capable of making a susshil adjustment to other work and performir]
jobs that exist in significant numbers tine national economy sucs small products
assembler, parking lot cashier, and pariumeuticket seller. (TR 30-31). Thus, the AL
found that Plaintiff was not disabled as defil in the Social Sedty Act. (TR 31).
. ANALYSIS

Plaintiff makes seven arguments fohyvthe Court should overturn the ALJ’
decision and remand for an awafdbenefits. The Court wikhddress each of Plaintiff's

arguments in turn.

A. Whether the ALJ Properly Rejectedthe Assessment of Treating
Physician Abraham Kuruvilla, M.D.

In his decision, the ALJ expressly regttthe assessment of Plaintiff's treatin
physician, Dr. Kuruvilla, regamg Plaintiff's abilities. (TR 28-29). Plaintiff argues thg
the ALJ rejected Dr. Kuruvilla’s opinion wittut providing clear ahconvincing reasons.
(Doc. 17 at 23-25). Plaintiff contendsathbecause Dr. Kuruvilla’'s assessment w
“uncontradicted by anywubstantialevidence in thigecord, the standard that requirg
clear and convincing reasons for rejectinggeating physician’s opion should apply.”
(Id. at 23) (emphasis in original).

However, Dr. Kuruvilla’'s assessment sva@learly contradicted. As the AL

explained, Dr. Kuruvilla “endorsed disabilityased on [Plaintiff's] back impairment.’
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(TR 28). Yet, as the ALJ furer explained, another treatipyysician of Plaintiff's, Dr.

Porter, found Plaintiff's “back impairment . . . wouldt preclude his ability to function”
and Plaintiff “was able to enga in modified light activitiesvith restrictions in spite of
back impairment.” (TR 29) (emphasis ingmnal). The ALJ expressly “reject[ed]” Dr.
Kuruvilla’'s opinion and “accord{d] significant weight to D Porter's assessments.
(1d.).

The ALJ is not required tadopt the opinion of a treéag physician such as Dr
Kuruvilla. The ALJ is merelyrequired to make a deasi supported bysubstantial
evidence. Asstated abovesee supraSection Il, if substantial evidence supports t
Commissioner’s decision, this Court must affirm §ee Hammock v. Bowed79 F.2d
498, 501 (9th Cir. 1989%ee alsal2 U.S.C. § 405(g). The Qa will set aside the ALJ’s

decision “only if it is not supported by subdiahevidence or it is based on legal error,

Magallanes 881 F.2d at 750. Substantial eviderscenore than a mergcintilla, but less
than a preponderanc®eddick 157 F.3d at 720.

“Although a treating physician’s opinion generally afforded the greatest weigl|
in disability cases, it is nobinding on an ALJ with resgzt to the existence of ar
iImpairment or the ultimate termination of disability.” Tonapetyan v. Halter242 F.3d
1144, 1148 (9thCir. 2001) (citingMagallanes 881 F.2d at 751). “When there is
conflict between the opiniors a treating physician and axamining physician [ ] the
ALJ may disregard the opinion of the treatingygibian only if he sets forth ‘specific anc
legitimate reasons supped by substantial evidence the record for doing so.”ld.
(quotingLester v. Chater81 F.3d 821, 830 (9th Cir. 1995 Even the cotrary opinion
of a non-examining medical expert “mapnstitute substantial elence when it is

consistent with other indepesit evidence inthe record.” Id. at 1149 (citing

Magallanes 881 F.2d at 752). Dr. Rer’s contrary opinion i®ven more persuasive

because he was not merely@mamining physician, he wastreating physician himself.
Consequently, Plaintif's argument th#he ALJ was requiredo give clear and

convincing reasons for rejecting Dr. Kurll@is assessment is unfounded. The ALJ W
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merely required to set forth specific atebitimate reasons spprted by substantial
evidence in the record.

The Court finds that thédLJ met this standard. EhALJ explained that he
rejected Dr. Kuruvilla’s opinion for tworeasons: first, becgse the opinion was
“incongruent with the evidence as a wdbland second, because the opinion did 1
appear to be “based on a longitudinal tmeent history.” (TR 28-29). These are bof
specific and legitimate reasons for assigriess weight to Dr. Kuruvilla’s opinion.

The ALJ was also requiretd support these reasonstiwsubstantial evidence
The ALJ explained that he gasgynificant weight to DrPorter's assessments becau
“they are generally consistent with the record as a whole.” (TR 29). Even the “op
of a non-examining medical expert . . . manstitute substantial evidence when it
consistent with other independent evidence in the recdrdiiapetyan242 F.3d at 1149
(citing Magallanes 881 F.2d at 752). Therefor®y. Porter’'s opinions, coming from g
treating physician, constituted substantial eve#gebecause, as the ALJ explained, th
were consistent with the record.

Plaintiff attempts to mitigate the ALJ’s reasoning for rejecting Dr. Kuruvillg
opinions by arguing that the ALJ was required to expheaw Dr. Kuruvilla’s opinion
was inconsistent with the record. (Doc. dt723-24). The ALJ melge stated that the
opinion was “incongruent with the evidenas a whole.” (TR 28 However, the ALJ

did explain how the record was inconsisterthvidr. Kuruvilla’s condusion that Plaintiff

was disabled by laying out tladjective medical evidence prith addressing the medical

opinion evidence. The ALBegan his RFC determinatiday outlining the significant
medical evidence that led to his decisiofTR 26-27). The ALJ then addresse
Plaintiff's consultations with Paul LyncM.D., and how these coakations led the ALJ

to conclude that Plaintiff®ack impairment was not didailg. (TR 27). The ALJ then

addresses Plaintiff's hypertension, cardiasues, mental impairment allegations, a
Plaintiff's testimony, before finally addressing the medical opinion evidence. (TR
28). The Court finds the ALSufficiently established whahe record did and did not

-8-
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show and the ALJ did not commit legal ertayr merely stating Dr. Kuruvilla’s findings
were not consistent with the evidence aswhole after establishing that evidenc
Further, by stating that Dr. Porter's opinions were acabsignificant weight because
they were generally consistent with thecowl after establishg what the record
demonstrated, the ALJ proffered substrevidence for his findings.

Thus, the Court finds the ALJ articulatesppecific and legitimate reasons fd
disregarding the assessment of Plaintiffesating physician and helied on substantial
evidence (i.e. Dr. Porter’'s asseent consistent with the medical record) in reaching
conclusion. At the very leadhe evidence cited hiyne ALJ was susceptdto more than
one rational interpretation. Therefordne ALJ's conclusion must be upheldSee
Gallant, 753 F.2d at 1453 (“Wherevidence is susceptibtd more than one rationa
interpretation, it is the ALJ's conclusiomhich must be upheld; and in reaching h
findings, the ALJ is entitled to draw inferezgclogically flowing from the evidence.”

(citations omitted).

B. Whether the ALJ Properly Utilized the Assessment of Treating
PhysicianJohn Porter, M.D.

Next Plaintiff argues that the ALJ mischaterized Dr. Portés assessment wher|
the ALJ explained that Dr. Porter found “thag tflaimant was able to engage in modifig
light activities with restrictions.” (Doc. 1@t 26). Further, Plaintiff contends that th
ALJ committed legal errowvhen he discounted part of CPorter's assessment by mere
stating “the record does not support thatrokt's pain would ‘frequently’ interfere with
attention and concentration’itvout further explanation.ld.).

The Court finds the ALJ did not err in hdwe considered Dr. Porter's assessme
The ALJ made it clear that lmonsidered both assessmenbmitted by Dr. Porter. (TR
29). Turning to . Porter's assessments, these reports make it clear that Dr. Porter
Plaintiff retained the ability to occasially lift and/or carry 20 pounds (TR 594
frequently lift and/or carry 10 poundsl ), stand and/or walk (with normal breaks) for

total of at least 2 hours in an 8 hour work dily){ sit (with normal breaks) for a total o

-9-

=

his

is

d

e

nt.

four

a




© 00 N O o b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N O 00N W N P O © 0N O 0 W N B O

less than 6 hours in an 8 hour work dak)( use his hands frequently for every abilit
listed on the form (TR 595), dnthat Plaintiff's pain affest but does nopreclude his
ability to function (TR 592). Given thesenfiings, the ALJ concluded that “Dr. Ports
opined that the claimant was able to engagenodified light activities with restrictions
in spite of his back impairment.” (TR 29). The Court finds tharacterization of Dr.
Porter’s opinion is a reasonable assessmemroforter’s findingsas they were self-
explanatory and did not require any furtheflerential steps. The ALJ’s conclusion w3
not a mischaracterization as Plaintiff contenés the very leasthe evidence cited by the
ALJ was susceptible to moran one rational interpretati. Therefore, the ALJ's
conclusion must be uphel&eeGallant, 753 F.2d at 1453.

Plaintiff further argues that the Vocatioipert’'s (“VE’s”) testimony proves the
ALJ’'s assessment of Dr. Porter’s reports wasischaracterization(Doc. 17 at 25-26).
In questioning the VE at the hearing beftihe ALJ, Plaintiff’'s counsel asked the VE
whether someone with the limitations listed Dy Porter could sstain work. (TR 65-
66). The VE answereithat such a person would havéfidulty sustaining employment.
(TR 66). However, Plaintiff's amsel and the VE made it clethat this conclusion wag
“‘due to the concentration def®’ that Dr. Porter found. 14.). Dr. Porter found

Plaintiff's pain was sufficientlysevere to frequently inteere with his attention and

concentration (TR 592) and this specific fimgliwas the linchpin of the VE's answer.

The ALJ explicitly addressed ithpoint in his opinion anéxplained his assessment (

this part of Dr. Porter’s report by stating “trexord does not support that the claimant][]

pain would ‘frequently’ interfere with attentiand concentration.” (TR 29). Therefore

Plaintiff's reliance on the VE answer to prove that the ALJ mischaracterized I
Porter’s findings is baseless because the \@B®ver was expressly based on this part
Dr. Porter’s report that the ALJ rejected.

The only question is whether the ALJ proge#jected this portion of Dr. Porter’s

report, which he did in spitef Plaintiff's argument to the contrary. As explained aboy

see supraSection LA, the ALJ was merely requitéo give a specific and legitimate
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reason for rejecting this part of Dr. Poi$eopinion supported bgubstantial evidence
because this part of Dr. Porter’s opinimas contradicted by ¢htwo medical opinions
concerning Plaintiff's mentadtate that the ALJ citedSee(TR 29). The ALJ satisfied
this standard in rejecting this part of Morter’s finding. Dr. Paer found Plaintiff's

pain would frequently interfere with attenti@md concentration, i.?laintiff's mental

capabilities. (TR 592). As the ALJ cited nsuiltative examiner Bnt Geary, Ph.D., and
the state agency psychologicaédical consultant, Randall J. Garland, Ph.D., found t
Plaintiff was not incapable and Plaintiff weapable, respectively, ofieeting the mental
or psychological demands of simple unskiliork with minimal public contact. (TR
29). The ALJ explained thdlhe “record does not supporDr. Porter’'s finding. 1¢.).

The opinions of Dr. Geary and Dr. Garlawdre accorded “significant weight” becaus
they were consistent the overall record \iahtlse ALJ explained throughout his decisio
Accordingly, the ALJ met th&egal standard for rejecting contradicted opinion and dic

not commit legal error by rejectingishportion of Dr. Porter’s findings

C. Whether the ALJ Erred by Not Addr essing the Assessment of Treating
Psychologist Vimal Abhyanker, M.D.

Dr. Abhyanker assessed and treatedniifis mental conditims. Dr. Abhyanker
submitted two reports at issue where he esped Plaintiff was unable to work (TR 27(
275; TR 313) and where hHeund Plaintiff suffered from a series of moderate a
moderately severe limitations (TR 384-85n reaching his decision, the ALJ did nc
address Dr. Abhyanker's conclusions. Rl argues that Dr. Abhyanker “assessq
limitations the [VE] found would precludsustained work. [Tr. 64-65.] The AL
decision ignores this importantidence.” (Doc. 17 at 26).

In making a determination of disabilitthe ALJ must devep the record and

interpret the medical evidenc&ee Crane v. Shalgl&@6 F.3d 251, 255 (9th Cir. 1996).

An ALJ must assess a claimant's RFC ‘@xhon all the relevant medical and oth
evidence.” 20 C.F.R. 804.1545(a)(3). An ALJ’s failureo cite specificevidence does

not indicate that such evidence was not considered in his deciBlaok v. Apfel 143

-11 -

hat

e

)t
d

=




© 00 N O o b~ W DN B

N NN N NN NNDNRRRRR R R R R
0 N O 00N W N P O © 0N O 0 W N B O

F.3d 383, 386 (8th €i1998). “[l]n interpreting the edence and developing the recor
the ALJ does not need to ‘discuss every piece of evidendddivard ex rel. Wolff v.
Barnhart 341 F.3d 1006, 1012 (9t@ir. 2003) (citations omitted) (affirming districf
court’s holding that the ALJ was not requireddiscuss every piece of evidence and tf
the ALJ’s decision was suppodtdy substantial evidence). Owever, if the ALJ rejects
significant probative evidence, he must explain whysardi v. Astrug350 F. App'x
169, 173 (9th Cir. 2009) (quotingincent v. Heckler739 F.2d 1393, 1395 (9th Cir
1984)).

Thus, the issue is whether Dr. Abhyankesfsnion was significant or probative
The Court finds that it was. Dr. Abhyankeas a treating physiciaof Plaintiff's. The
VE explicitly found that wh the limitations set forth irDr. Abhyanker's “Medical
Assessment of the Patient’s Ability to Perform Work Rel#etivity” (TR 384-85) that

Plaintiff would be unable to “sustain emgment because of the totality of all the

effects” addressed. (TR 64-65). The ALd dot address this evidence in any way.
Nevertheless, the Court finds this msight by the ALJ does not constitut

grounds for remand or an automatic advasf benefits. By not addressing Di.

Abhyanker’s conclusion the ALJ committed h#ess error. “An ALJ'serror is harmless
where it is inconsequential tbe ultimate nondisability deternation. In other words, in
each case we look at the retas a whole to determine whether the error alters
outcome of the case.Molina v. Astrue 674 F.3d 1104, 11159 Cir. 2012) (quotation
and citations omitted). Dr. Abhyanker's omniwas not supported lifre record as it
was contradicted by the opinions of OBeary and Dr. Garland, to which the AL

accorded significant weight. R'29) The ALJ’s dscription of the record as a wholg

which the ALJ cited as the raas he gave significant weig to these opinions, shows

there were strong reasons to reject Bibhyanker’'s opinion and the VE’s testimon
based solely on Dr. Abhyanker’s opiniolsham v. Barnhartl63 F. App’x 473, 475 (9th
Cir. 2006) (“even if tke ALJ had failed to address [tre®t physician’s omion], such a

failure would be harmless error because @éheere strong reasons to reject [treatif
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physician’s] opinion.”).

Further, the ALJ considered Dr. Abhyankeopinion. As the ALJ made clear in
determining PlaintiffsSRFC, he reached his conclusionté&fcareful consideration of the
entire record.” (TR 26). DrGarland’s assessment alspecifically referenced Dr.
Ahbyanker’s conclusions in relaiag his contrary opinion.(TR 338). In addition, Dr.
Abhyanker’s opinion codl also have been @arded less weight bthe ALJ ecause the
part of his opinion in questio(TR 384-85) was merely awiclusory checklist that wag
not supported by objective evidencBatson v. Comm;r359 F.3d 1190, 1194-95 (9tk
Cir. 2004) (treating physicias’opinion is only entitled taninimal weight when it is
conclusory, it is in the fornof a checklist and is not suppedt by objectie evidence);
Martel v. Colvin C 11-02961 CRB, 2013 WL196879, at *3N.D. Cal. Mar. 25, 2013)
(citing Crane v. Shalala76 F.3d 251, 253 (9th Cir.28)) (“an ALJ may permissibly
reject a check-off report that does not eamtany explanation” of the bases of th
examiner’s conclusions.). The Commissioner’s decision to deny benefits will
overturned “ory if it is not supported by substantiali@ence or is based on legal error
Magallanes 881 F.2d at 750. The Court findee ALJ's decision was based o
substantial evidence and the record as alevbupports the ALJ’s conclusion.

D. Whether the ALJ Properly RejectedPlaintiff's Symptom Testimony

Next Plaintiff argues that the ALJ edrdy finding his testimony was not credibl
and by not providing clear and convincing reasfamsrejecting it. (Doc. 17 at 28-30)
However, to reject the subjective testijpoof a claimant, the ALJ must only mak
specific findings based on thecoed. The District Court of California has addressed t
issue in a well-reasoned opiniand this Court has adopted that Court’s reasoning be
in concluding that to the extent there isuadly any principled ditinction between the
two standards, the ALJ must keaspecific findings suppordeby the record to explain

his credibility evaluation.

! The District Court of Californiaet forth its reasoning as follows:
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In Bunnell the court addressed confusion regarding the
standard for evaluating the cilility of subjective complaints
and endorsed the standard set fortfCotton v. Bowen799
F.2d 1403 (9th Cir.1986)arney v. Secretary of Health and
Human Services846 F.2d 581, 58%84 (9th Cir.1988) and
Gamer v. Secretary of Health and Human Seryiéé$ F.2d
1275, 1279 (9th Cir.1987)Bunnell 949 F.2d at 345. The so-
called ‘Cotton standard” requires the claimant to produce
objective medical evidence of anderlying impairment that is
reasonably likely to be the cau®sf the alleged pain. Once
that evidence is produced, tlagljudicator may not reject a
claimant’'s subjective complaintsased solely on a lack of
objective medical evidence Iy corroborating the alleged
severity of the pain.Bunnell 949 F.2d at 343, 345 (citing
Cotton 799 F.2d at 1407). Rah the adjudicator must
“specifically make findings which support this conclusion.
These findings, properly supported by the record, must be
sufficiently specific toallow a reviewing court to conclude the
adjudicator rejected the testimony on permissible grounds and
did not arbitrarily discredit a claimant’'s testimony regarding
pain.” Bunnell 949 F.2d at 345-46 (internal citation and
guotation omitted).

Some subsequent decisions hataged that, unless there is
affirmative evidence @t a claimant is malingering, the ALJ
must articulate “clear and convincing” reasons for rejecting
subjective complaintsSee, e.g., Morgan v. Commissioner of
the Social Security Administratiori69 F.3d 595, 599 (9th
Cir.1999); Regennitter v. Commissionef the Social Security
Administration 166 F.3d 1294, 129@®th Cir.1999);Reddick
157 F.3d at 722L.ight, 119 F.3d at 792;ester v. Chater81
F.3d 821, 834 (9th Cir.1995)Smolen 80 F.3d at 1284;
Johnson v. ShalaJa60 F.3d 1428, 433 (9th Cir.1995);
Dodrill v. Shalalg 12 F.3d 915, 918 {A Cir.1993). Other
decisions state that the ALJ stumake specific findings based
on the record, but do not use the “clear and convincing”
formula. See, e.g., Meanel v. Apfdl72 F.3d 1111, 1113-14
(9th Cir.1999);Sousa v. Callahgn143 F.3d 1240, 1244 (9th
Cir.1998); Chavez v. Department of Health and Human
Services103 F.3d 849, 853 (9th Cir.199@®yrnes v. Shalala
60 F.3d 639, 641-4@th Cir.1995)Moncada 60 F.3d at 524;
Orteza v. Shalala50 F.3d 748, 749-5(®th Cir.1995) (per
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Turning to the ALJ’s decision in this $& the Court finds the ALJ did in fag

Ballard v. Apfel No. CV 99-2195-AJW, A0 WL 1899797, at *2 (C.D. Cal. Dec. 19

2000).

curiam); Flaten v. Secretary dflealth and Human Services
44 F.3d 1453, 1464 (9th Cir.1995).

The “clear and convincing” language appears to have been
derived from Swenson v. Sullivan876 F.2d 683 (9th
Cir.1989), which states thatt]fje Secretary’s reasons for
rejecting excess symptom testimony must be clear and
convincing if medical evidencestablishes an objective basis
for some degree of the sympiand no evidence affirmatively
suggests that the claimant was malingeringwenson 876
F.2d at 687 (citingsallant v. Heckler 753 F.2d 1450, 1455
(9th Cir.1984)). InGallant, however, the court did not hold,
or even affirmatively state, than ALJ is required to provide
“clear and convincing” reasons for rejecting excess pain
testimony whenever there is mewvidence of malingering.
Instead, the court merely obseauviat no withess had testified
that the claimant was malingering, that “[n]Jo clear and
convincing reasons were gwided by the ALJ” for his
rejection of the claimant’'s testimony, and that the evidence
relied on by the ALJ for ki credibility evaluation was
“Insubstantial.” Gallant, 753 F .2d at 1455, 1456.

Bunnelldid not cite eitheGallant or Swensonand neither
Bunnellnor the cases it did citgith approval (that isCotton
Varney andGame) use the “clear and convincing” formula.

It thus appears that the “clear and convincing” standard is an
unwarranted elaboration of tteibstantial evidence standard
of review, and that it was not part of t@ettontest adopted in
Bunnell where the en banc court attempted to clarify the law.
Any difference between the standards may be more apparent
than real. There does noppear to be any principled
distinction between the two astdards as they have been
applied. To the extent thdhere is or may be a conflict,
however, Bunnell must control since it was an en banc
decision. Accordingly, this Court will adhere Runnell’s
requirement that the ALJ maKspecific findings” supported

by the record to explain his ciedity evaluation, rather than
imposing the arguablynore exacting “clear and convincing”
requirement suggested Morganand its predecessors.
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make specific findings supped by the record in explaining why he disregard
Plaintiff's subjective complaints. First,dhALJ found the recordailed to support a
disabling impairment even though Plaintiff complained of severe low back pain
radiation to his legs. (TR 2B9). Specifically, the ALJ net that Plaintiff's January
2008 physical examination and Plaintifffeebruary 2008 MREnd nerve conduction
study did not support Plaintiff'allegations. (TR 26-27). Wk an ALJ may not reject al
claimant’s subjective complaintsased solely on lack of @ttive medical evidence tg
fully corroborate the altged severity of pairsee Rollins261 F.3d at 856-5Fair, 885
F.2d at 602, the lack of objective medicaldence supporting the claimant’s claims mé
support the ALJ’s finding that ¢hclaimant is not credibleSee Batson v. Comm’r of thg
Soc. Sec. Admin359 F.3d 1190, 119Bth Cir. 2003).

Second, the ALJ found the recordosfs Plaintiff has pody complied with
psychotropic medication prescriptis to address his mentalpairments, Plaintiff failed
to attempt a radiofreguncy ablation in spite of Plaiffts testimony to the contrary, ang
the few spikes in Plaintiff's blood pressuappeared to have been caused by n
compliance with hypertermn medication. (TR 27, 28 “[Ulnexplained, or
inadequately explained, farel to seek treatment or limwv a prescribed course of
treatment” is a relevant factor assessing credibility of testimonyunnell v. Sullivan
947 F.2d 341, 346 (9th Cir.19919ee also Meanal v. Apfel72 F.3d 1111, 1114 (9th
Cir. 1999) (ALJ may consider Social Securiiysability claimant’s failure to follow
treatment advice as a factor in assessing S8eialirity disability dimant’s credibility).

Third, the ALJ foundhat Plaintiff's impairmentsauld be effectively controlled
with medication. (TR 27-28 The ALJ noted that Platiff's hypertension is well
controlled by medication and Ptdiff himself testified atthe hearing that medicatior
helps his back pain and that he has virtualtyside effects, which was corroborated |
Dr. Lynch’s treatment notes. (TR 27). “laipments that can be controlled effective
with medication are not disabling for ehpurpose of determimy eligibility for
[disability] benefits.” Warre v. Comm’r of Soc. Sec. Admia39 F.3d 1001, 1006 (9th
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Cir. 2006) (citingBrown v. Barnhart 390 F.3d 535, 540 (8th Cir. 2004))ovelace v.
Bowen 813 F.2d 55, 59 (6 Cir. 1987);0dle v. Heckler 707 F.2d 439, 440 (9th Cir
1983) (affirming a denial of benefits andtimg that the claimant’s impairments wer
responsive to medication)).

Finally, the ALJ found the record also showed Plaintiff was “not significar
limited in his functional capacity to any ertethat would qualify the impairments a
disabling” due to his daily activities. (TR 28kee MatthewslO F.3d at 679-80 (Ninth
Circuit Court of Appeals upheld ALJ’s rejgmn of a claimant’'s subjective complaint
where ALJ found claimant’'s performance adily activities like housecleaning, ligh
gardening, and shoppinghdermined claimant’'s assertioh disabling pain.). The ALJ
noted that Plaintiff is able tprepare simple meals, tendh@ personal needs, visit hi
girlfriend, travel out of state, walk, drivpay bills, countchange, shopat the grocery

store, and handle a savingscount and bank book. (TE8). Further, progress note

from 2008 and 2009 from Southwest Behavidridalth Services showed Plaintiff's

insight and judgment were gd, Plaintiff was described dgheerful and in a good
mood” and as “emotionally stable,” Plaintiffoved into a new houseth his children he
was happy about, and Plaintiff himself repdrtbat “everything in his life was fine.”
(Id.). The ALJ found while Plaintiff's intellgual difficulties are substantiated by th
record, there is no evidenceathhey would preclude basic unskilled work activitid. )
The Court finds the ALJ’s credibility findg was a “reasonable interpretation” g
the evidence and was supported by substantidepee in the recordiccordingly, “it is
not [the Court’s] role to second-guess iRollins 261 F.3d at 857 (citingair, 885 F.2d

at 604). Therefore, the ALJ did not err@jecting Plaintiff's subjective complaints.

E. Whether the ALJ Erred by According Significant Weight to the
Assessments of State Agency Psychologists

The ALJ accorded significanveight to the reports ddr. Geary, the consultative

examining psychologist that examd Plaintiff at the requesf the state agency, and Dr.

Garland, the state agency psychologist thamined the evidence(TR 29). Plaintiff
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argues that Dr. Geary did not conclude that Plaiobfild meet the mental demands (g
simple unskilled work, Dr. Geary merely didtrmonclude that Plaintiff could not mee
these mental demands. (Doc. 17 at 31). TRiantiff concludes that the ALJ’s relianc
on Dr. Geary’'s assessment for finding tHalaintiff could perfom this work is

unfounded. Id.). Further, Plaintiff contends thattiALJ failed to giveenough evidence
for relying so heavilyon the opinion of a non-examinimgviewer of Plaintiff's medical

record such as Dr. Garland. (Doc. 17 at 32).

The Court finds the evidence reasonablgpsuts the ALJ's decision. First, the

ALJ reasonably interpreted tie@idence provide@ly Dr. Geary’s assessment. Dr. Gea
found that Plaintiff exhibitedlifficulty with orientation, maintenance of attention ar

concentration, calculation, spelling, comgdare thinking, expression of common sen

reasoning, and abstraction, noting Plaintiffswanable to correctly recite the alphabet.

However, Dr. Geary found Plaintiff had no ltations in understanding and memory ar
“mild” limitations in concentation when alone, but “modeed limitations when he was
around others. Further, Dr. Geary fouRdaintiff had “moderate” limitations in
persistence, social interaction, and adamta (TR 328-334). Dr. Geary made no
statement to the effect of wther or not Plainfi could perform unskilled work. In his
decision, the ALJ summarized these findingssigned significant weight to Dr. Geary’
assessment because “it is generally consistghtthe overall record and noted “that in
spite of the claimant’'s impairments, Dr. Gealid not conclude thahe claimant could
not meet the mental or psyaogical demands of simplenskilled work with minimal
public contact consistemtith the [ALJ’s] decision irthis case.” (TR 29).

Dr. Garland found Plaintiff was “nosignificantly limited” in most areas,
including: remembering locations andwvork-like procedures, understanding

remembering, and carrying owimple instructions, sustaining an ordinary routin

making simple work-related decisions, and rtaimng socially appropriate behavior.

Dr. Garland also found Plaintiff was “modedgtémited” in maintaining attention and

concentration for extended periods, workingcaordination with or proximity to others
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without being distracted by them, coleging a normal workday and workweek,

interacting appropriatelwith the general public, accepg instructions and responding t

|®)

criticism from supervisors, ¢ing along with co-workeror peers, and responding

=

appropriately to changes in a work setting.R 336-37). Howeer, unlike Dr. Geary,
Dr. Garland did state a conclusion and fotinat based on these findings Plaintiff was
able to meet the “basic mental demandsahpetitive, remunerative, unskilled work on
a sustained basis, particularly in settingsmohimal contact with the general public.
(TR 338). The ALJ alo summarized these findings, acaat&ignificant weight to Dr.
Garland’s assessment becatis®mo was consistent with ¢hweight of the record, ang
cited Dr. Garland’s finding that overall tlidaimant would be ableo perform unskilled
work. (TR 29).

Regarding Dr. Geary’s report, nothingoab the ALJ's assessment of Dr. Geary|s
report is mischaracterized or untrue. Rii&i has not shown how any of the limitations
outlined by Dr. Geary would prewt or invalidate the ALJ'sletermined RFC. Indeed
Dr. Garland made substantially similamdings to Dr. Geary and arrived at the
conclusion that Plaintiff @uld perform unskilled work redqung no contact with the
public. The ALJ relied on th conclusion by Dr. Garland to arrive at the same
conclusion in determiningPlaintiff's RFC. Accordngly, the ALJs RFC properly
incorporated the limitations identified by thoDr. Geary and Dr. Garland. The ALJ
translated Plaintiff’'s conditim, including the mental limiteons assessed by Dr. Geary,
into the restrictions outlinexh Plaintiff's RFC.

Further, the ALJ’'s reliance on Dr. Geayassessment was consistent with the
Ninth Circuit Court ofAppeals decision istubbs-Danielson v. Astrug39 F.3d 1169,
1173-74 (9th Cir. 2008). I8tubbs-Danielsgran examining physian, Dr. McCollum,
stated that the claimant had a slow patethinking and actins and that she was
“moderately limited” in her ability to perfon at a consistent pace without agn
unreasonable number and length of restogksriand “mildly limitel” in several other

mental functioning areas. 539 F.3d at 11T®. McCollum did not assess whether the
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claimant could perfornunskilled work on asustained basisld. A state agency non-

examining psychologist, Dr. Eather, also foue claimant had several substantially

similar moderate limitations in mental areasd. However, Dr. Eather did state
conclusion and found that based on his ifigd claimant could perform simple worl
without public contact.ld. The ALJ's RFC mirrored D Eather’s conclusionld. The
claimant argued that the RFC finding did maipture the pace and mental limitatiof
identified by Dr. McCdom and Dr. Eather.ld. The Court of Appeals found that th
ALJ translated the claimant's conditioas outlined by botDr. McCollom and Dr.

Eather, “into the only concrete restrictiomgailable to him—Dr. Eather's recommendeg

restriction to ‘simple tasks.”Id. at 1174. The Court of Appeals explained that Dr.

Eather's assessment was consistent \idth McCollom’s assessment and the ALJ
reliance on Dr. Eather's assenent then properly ingmorated Dr. McCollum’s
assessment as welld.

In this case, similar tBr. Eather’'s assessment$itubbs-DanielsqrDr. Garland’s
assessment incorporates Dr. Geary’s ass@ssand the ALJ’s reliance on Dr. Geary
findings was proper. Further, the ALJ citggecific findings by D. Garland that both
Dr. Garland and the ALJ found weesupported by the recordTR 29). Accordingly, the
ALJ properly relied on Dr. Garland’s findings well. The Courinds the ALJ did not
err in how he utilized the assaments of either Dr. Geary Dr. Garland in determining
Plaintiff's RFC.

F. Whether the ALJ Erred in Determining Plaintiff's Ment al Functional
Capacity 33-35/28-29

Next Plaintiff argues that the ALJrred by finding Plaintiff could perform
“unskilled work” because hdid not perform a “function-byunction” assessment in

evaluating Plaintiffs mentalesidual functional qaacity. (Doc. 17 aB3-35). Plaintiff

explains that SSR 96-8p requires a ftocby-function analysis of a claimant's

limitations or restrictions. I¢. at 33). Plaintiff heavilygjuotes from SSR 96-8p and SS
85-15 in making his pointSee(ld. at 33-34). However, Plaintiff fails to explain hoy
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these rulings apply to the caaebar and how the ALJ in thase specifically failed to
meet this standard. Plaintiff begins higanent with one sentensgating what the ALJ
concluded, then ends the argument with ¢bnclusory statementfa]s such, the ALJ’s

mental RFC assessment of ‘unskilled wof&ll short of the required function-by-

function assessment.’ld¢ at 34). Plaintiff does no mote analyze the facts of this case.

Plaintiff's mere conclusiors unpersuasive.

Plaintiff fails to point out what functionthe ALJ allegedly failed to consider. I
making his RFC determination, the ALJ tomko account thosémitations for which
there was record support thdtd not depend on Plaifits subjective complaints.
“Preparing a function-byanction analysis for medical nditions or impairments that thg
ALJ found neither crediblaor supported by theecord is unnecessarypeeSSR 96—-8p.”
Bayliss v. Barnhart427 F.3d 1211, 121(Bth Cir. 2005).

Further, the ALJ’s conclusiodid properly analyze Plaifi’s ability to function.
The ALJ’'s conclusion was that Plaintiff h#fte residual functional capacity to perforr
“light unskilled work as light work is dmed in 20 CFR 416®&7(b) and 416.968(a),
respectively.” (TR 26). Thethe ALJ specifically found Platiff “require[d] work with
limited public interactionand/or contact.” I@.). Turning to the regulations the AL.
conspicuously cited,

Unskilled work is work whichmeeds little or nqudgment to

do simple duties that can bearned on the job in a short
period of time . . . . [A] person can usually learn to do the job
in 30 days, and little specifiwocational preparation and
judgment are needed.

20 C.F.R. § 416.968(a). Tlourt finds that the ALJ adeately performed a functiona
analysis and expressed Pldirgi mental limitations by speddally finding that Plaintiff
“required[d] work with limted public interaction and/or contact” and also |
incorporating by reference the specifianctional limitations from the regulatory
definition of unskilled wok. (TR 26).

Plaintiff also argues this case is similar to a recent case decided by the f
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Pronovost v. AstryeNo. 12-cv-01168-PK-FIM, 2013 WL1092902 (D. Ariz. Mar. 15
2013). InPronovost the Commissioner conceded the ALJ's decision was defic
because the ALJ merely limitethe claimant to “unskilledvork” with some physical
restrictions without providing detailed fumanal limitations for the claimant’s menta
impairments as required by SSR 85-Tthe Commissioner moved for remand for furth
proceedings rather than remand for benefits as the claimant requébte€ourt agreed
with the Commissioner and remanded ¢hse for further proceedings.

However, the ALJ in thisase, unlike the ALJ iRronovost did more than simply
limit Plaintiff to “unskilled wak” with some physical restrictions. As explained abov
the ALJ limited Plaintiff to unskilled work pehe specific definition in the regulations
and specifically addressed Plaintiff's mentapacity by limiting Plaitiff to work with
limited public interaction and/or contactccordingly, the ALJ adquately determined
Plaintiff's mental functional capacity.

G.  Whether the ALJ Determined Plantiff's RFC Based on the Record

Finally Plaintiff argues that the ALJiked to explain how te medical evidence
supported his RFC assessment. (Doc. 135aB7). Plaintiff concedes that the AL
discussed the medical evidence, but argues tiie ALJ did not aesider Plaintiff's
individual limitations andapply them wherdetermining Plaintiff's RFC. I¢. at 37).
Essentially, Plaintiff appears to argueatththe ALJ's use of a hypothetical whe
guestioning the VE did not incorporate PIdifdispecific limitationsand was proof that
the ALJ did not consider Plaintiff's capacitiesd. (at 36).

When questioning the VVEhe ALJ asked the VE twonsider someone,

45 years old that was limited light, unskilled work . . . .

And there would be posturalsteictions. There would be no
crawling or climbing or crouchg or squatting or kneeling,
and there would be lower egmity limitations, so there
would be no use dhe legs or feet fopushing or pulling or
foot or leg controls. No intecéion with the public. In other
words, it would be a job working with things, not people.
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And the job would offer a sit-stand option so that the
employee could actually Itarnate between sitting and
standing during a normal widay without affecting their
productivity.

Now, are there jobs that fit thhypothetical tht exist in the
national economy?

(TR 60-61). To which the VEnswered in the affirmative and named three jobs tha
this profile. (TR 61-62).

The Court finds the ALJ's discussion #flaintiff's RFC supports the ALJ’'s
ultimate determination of that RFC with substantial evidence. As discussed sbeV,

supra Section Il, substantial ewtce is more than a meseintilla, but less than 4

preponderanceReddick 157 F.3d at 720. “The inquityere is whether the record, read

as a whole, yields such evidence asuldoallow a reasonable mind to accept tf
conclusions reached by the ALJGallant, 753 F.2d at 1453 (ciian omitted). In his
assessment, the ALJ discussed Plaintiffack pain and the @ence, Plaintiff's
hypertension, cardiac issues, Plaintiff's nted impairments, his daily activities an(
limitations, Plaintiff's substarecabuse, his testimony, anektimedical opinion evidence
(TR 26-29). All of this information led to the determination that Plaintiff could perfor
light unskilled work “as light work is defed by” the regulations—i.e. work which neec
little or no judgment to do simple duties thah e learned on the job a short period of
time . . . . [A] person can usually learn do the job in 30 days, and little specifi
vocational preparation and judgmere needed. 20 C.F.R486.968(a). Tis definition
of unskilled work was used ioy the ALJ in his hypotheticgosed to the VE. Further
the ALJ added Plaintiff's sific limitations to the hgothetical as the ALJ had
determined them to be baks®n the specific evidence haiscussed—i.e. Plaintiff's
postural restrictions, back limitations, menkahitations, and funionality limitations.
The ALJ’s discussion of the elence supports the hypothetiquestion he posed to th
VE. Consequently, the Court finds the ALJ did ao in determining Plaintiff's RFC.

IV. CONCLUSION
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Accordingly, the ALJ did not err in findg that Plaintiff was not disabled withir

the meaning the Social SeityrAct. Though oral ggument was requested on the

Motion, because both the nmias submitted memoranda dissing the lavand evidence
in support of their positions and oralgament would not havaided the Court’s
decisional process, the Court will vacate thral argument concerning this matt&ee

e.g., Partridge v. Reichl41 F.3d 920, 926 (9th Cir. 199&8)xrke at Las Vegas Investor
Group, Inc. v. Pacific. Dev. Malibu Cor®33 F.2d 724, 729 (9th Cir. 1991).

Based on the foregoing,

IT IS ORDERED that the decision of théAdministrative Law Judge is
AFFIRMED .

IT IS FURTHER ORDERED that the Clerk of the Court shall enter judgme
accordingly and vacate the omigument concerning this tber set for August 7, 2013
at 04:00 PM (Doc. 26). The judgment will serve as the mandate of this Court.

Dated this 30th day of July, 2013.

James A. Teilhﬂrg
Senior United States District Judge
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