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ncorporated v. Holland Electronics LLC Doc. 1

WO
IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
PCT International Incorporale No. CV-12-01797-PHX-JAT
Plaintiff, ORDER
V.

Holland Electronics LLC,
Defendah

Pending before the Court are PlainB®fCT International Incorporated (“PCT")’S
Motion to Modify the Protetve Order for Confidentialnformation (Doc. 138) and
Motion to File Under Seal iReply in Support of Motion tdlodify the Protective Order
(Doc. 151). The Court now rules on the motions.

l. Background

Pursuant to the parties’ stipulatiothe Court entered a étective Order that
permitted the parties to designate maisrias “CONFIDENTIAL” or “OUTSIDE
ATTORNEYS’' EYES ONLY.” (Doc. 53 at2). The Protective Order provides tha
material so designated “shall not be usedligclosed for any purpose other than ti
litigation of this action.” [d.) At a November 7, 2013¢€aring, the Court ordered :
number of documents (the “Redesignat®dcuments”) designated by Holland 3
“OUTSIDE ATTORNEYS' EYES ONLY” to be redesignated, pursuant to PC]
request, as “CONFIDENTIAL. (Doc. 180-1 at 51). The Redesignated Docume
generally concern communications retjag PCT between Defendant Hollan

Electronics, LLC (“Holland”) and PCT’'s suppliers, atuding EZconn Corporation
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(“EZconn”). (Doc. 180-1 at 31-32).

On March 18, 2014, PCT filed an actiofthe “Collateral Litigation”) in the
United States District Court for the Dist of Nevada against EZconn, eGtran
Corporation (“eGtran”), and bers, alleging fraud, unfair competition, and breacheg of
contract. (Doc. 138-2 at 2; Doc. 138-3)olland is not a named defendant in the
Collateral Litigation. (Doc. 18-3). PCT alleges in the Col&al Litigation that EZconn
and eGtran misused PCT’s confidential infatian for their own benefit as well as the
benefit of PCT's competitors(Doc. 138-3). PCT specifily alleges that EZcorf,
violated confidentiality agreements when it disclosed PEoiidential information to

others, used the information for the beneditshird parties, reproduced the information

and disclosed details of PCT’s product esdeith third parties, among other action
(Doc. 138-3 at 7, 16-17).
Il. Motion to Seal

PCT has lodged (at Doc. 153) its reptysupport of its Motion to Modify the

UJ

Protective Order for Confidentidnformation under seal. PCT seeks to file that reply
under seal because it refersdimcuments designated by Holland as confidential under|the
Protective Order. (Doc. 151 at 2). The QGofinds that PCT and Holland have shown
good cause for sealing PCT’s reply (and agganying exhibits) pursuant to the terms pf
the Protective Order. The Court will grant PE€Wotion to File Under Seal its Reply in
Support of Motion to Modify tb Protective Order (Doc. 151).
[ll.  Motion to Modify the Protective Order

PCT seeks to modify the Protective Qrde permit it to use the Redesignatgd

Documents in the Collateral Litigation. (Doc. 138 at 2). PCT argues that| the

Redesignated Documents are velat to the claims presenthsserted in the Collatera]

Litigation as well as to clais for misuse of PCT’s cadkntial information that PCT

! Andes Industries, Inc. & PCT Intetional Inc. v. Lan et alNo. 2:14-cv-00400.

>PCT alleﬁes that eGtran at one pawnned EZconn, (Doc. 138 at 8), and the
Court assumes that PCT’s allegatiagginst EZconn thus include eGtran.
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anticipates it may add in an amendethptaint in the Collateral Litigationld. at 4).
A. Legal Standard

Federal Rule of Civil Procedure (“Rt) 26(c) permits the Court to issug¢

protective orders “for good cause” tprotect a party orperson from annoyance
embarrassment, oppression, or undue buotesxpense” during the discovery proces
Fed. R. Civ. P. 26(c)(1). “Aparty asserting good caudears the burden, for eac
particular document it seeks to protect, bbdwing that specific prejudice or harm wil
result if no protective order is grantedrdltz v. State Farnviut. Auto. Ins. C9.331 F.3d

1122, 1130 (9tiCir. 2003).

A party seeking the modification of protective order to permit protectes
materials to be discoverable in collatdragation must follow athree-step procesSee
Darby v. Safectns. Co. of Am.2012 WL 5512576, at *2 (DAriz. Nov. 14, 2012). “As
an initial matter, the collatdrditigant must demonstrate threlevance of the protecteq
discovery to the collateral proceediraysd its general discoverability thereifr6ltz, 331
F.3d at 1132. “Such relevance hinges ‘on tlegree of overlap in facts, parties, ar
issues between the suit cowetey the protective order aride collateral proceedings.™
Id. (citation omitted). Second, the court mustshdéisfied that “the protected discovery
sufficiently relevant to theollateral litigation that a sutantial amount of duplicative

discovery will be avoided by nddying the protective order.ld. “The court that issued

the [protective] order is in the best pamitito make the relevance assessment fof

presumably is the only court familiar withe contents of the protected discovenyl”
Finally, if the court modifies the protectivieder to permit the dcovery, responsibility
shifts to the court overseeing the collateral litigation to determimether the collateral
litigants may ultimately obtaithe materials in discoveryd. at 1132-33see also Darby
2012 WL 5512576, at *2.

The interests of judicial economy “stropdhvor access to discovery materials
meet the needs of parties eggd in collateral litigation.ld. at 1131. “Allowing the

fruits of one litigation to facilitate preparati in other cases advances the interests
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judicial economy by avoiding the wieful duplication of discovery.ld. Thus, when
determining whether to modify the protective order, the court must “weigh
countervailing reliance interesf the party opposing mddiation against the policy of
avoiding duplicative discovery.ld. at 1133. A party’s interest in preserving secre
against the public “can be accommodatedplacing the collatetditigants under the
same restrictions on use and disclosweta@ined in the original protective ordetd.
(quoting United Nuclear Corp. vCranford Ins. Cq.905 F.2d 14241428 (10th Cir.
1990)).

B. Analysis

Before the Court addresses the meoitsPCT’'s motion, it notes that PCT ha
expanded the scope of its reqeestelief in its reply in support of its motion. Althoug
PCT initially moved to modifghe Protective Order with resgt to only the Redesignates
Documents (Doc. 138 at 2), it requests for the fitene in its reply that the Court alsc
permit it to use Holland Depiti®n Exhibits 42, 4344, 46, 49, and 5ih the Collateral
Litigation, (Doc. 152 at 2). Tdr Court will not consider issues evidence liaed for the
first time in a reply, ashese issues are properly edsin a separate motioSee Am.
Traffic Solutions, Inc. \Redflex Traffic Sys., Inc2009 WL 775104, at *1 (D. Ariz. Mar.
20, 2009). Accordingly, the @ot will consider PCT’s motionvith respect to only the
Redesignated Documents.

Turning to the merits, PICbears the burden of showing that the Redesigns
Documents are relevant to the collateral litigatiSee Foltz 331 F.3d at 1132. PCT
argues that its claims in the Collateratigation are each based upon the misuse
PCT’'s confidential informatin and the Redesignated Documents demonstrate mi
supporting PCT’'s claims. (Doc. 152 at 3).rFexample, PCT asserts that one of t
documents (HOLL 28024-25) shows that Bdn provided PCT’'s anfidential pricing

information to Holland.If. at 4-5). In that document, EZconn disclosed to Holland

® The particular list of docuemts, labeled by Bates numbis contained in PCT’s
proposed order accompanying its motiSeg(Doc. 138-1 at 1-2).
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price at which it offered to manufacture P€Troduct. (Doc. 153-2 Ex. 7). In anothe
document, (HOLL 4688-10), EZconn disclosed to Hand the quantities and shipmer
dates of PCT compression connector orddds.Ex. 8). In HOLL 31262, EZconn sent|

B
=

—

certain e-mail attachments ktolland in an e-mail with # subject line “RE: PCT."Id.
Ex. 9).

In still another document, (HOLL 288-53), EZconn forwarded via e-mail t@
Holland copies of communications and a fio@l transaction between PCT and EZconn
concerning a dispute regardincats made from EZconn to PCTd.(Ex. 10). Holland
also asked EZconn to deletemails concerning PCT afterading them because Holland
was concerned about gettingegiufor “interference.”lfl. Ex. 11) (HOLL 31119);1¢. Ex.
12) (HOLL 31083).

Holland contends that these documengsraat relevant to the Collateral Litigatior

—

because the parties, facts, and issues aredftférom those of this action. (Doc. 144 at
4). In making this argument, Holland relies upBaltzs instruction that relevance
“hinges on the degree of overlapfacts, parties, and isssl between the suit covered Qy
the protective order and the collateral proceedingsltz, 331 F.3d at 1132. Holland ig
correct that only one of thparties to this action is s a party to the Collatera
Litigation, namely PCT, and is also correébat there is little apparent overlap in the
Issues because the present action is a pateimgement action against Holland whereas
the Collateral Litigation is dreach of contract, fraud, and unfair competition action
against PCT's supplierSee(Doc. 144 at 4-5).

Contrary to Holland’s contentions, howevirere is a strong ovlap in the facts
between this patent infringement litigation and the Collateral ltitigaas evidenced by
the Redesignated Documents containing rmfation concerning PCT, a party to both
cases. PCT alleges in the Collateral Litigatithat EZconn filedpatent applications

wrongfully claiming PCT'’s intellectual property d@s own. (Doc. 138-3 at 10-11). In this

v

case, although a communication from EZcomidolland concerning PCT’s pricing may

not be relevant to PCT’s paieinfringement lawsuit againstolland, it is relevant to a
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lawsuit involving EZconis alleged wrongful disclosuref that pricing.PCT has shown
that at least some of the Redesignated Docatsrage relevant to the Collateral Litigatior

PCT has not shown, however, that Redesignated Documents are “sufficient
relevant to the collateral litagion that a substantial amouwftduplicative discovery will
be avoided by modifying the protective orde8ge Foltz331 F.3d at 1132. IRoltz, the
district court had issued a blanket protectirder “forbidding both parties to disclos
any information produced in discovery ahbls@ermission from the other party or fror
the district court.”ld. at 1131. Thus, the districbuart never required a showing thg
specific discovery documents contained confidential informatérin the present case
the Protective Order was tailored to apply to only limited discovery documents, ng
those designated by a party as “CONFNDHAL” or “OUTSIDE ATTORNEYS’ EYES
ONLY.” (Doc. 53). Moreoverthe Protective Order specifibarequires the parties to
“use reasonable care to avaldsignating as confidential docants or information that
does not need to be designated as sutth. & 5).

In weighing “the countervailing relie interest of # party opposing
modification against the policy avoiding duplicative discovery,Foltz, 331 F.3d at
1133, the Court finds that Hand has a strong reliancetemest in the Redesignate
Documents remaining confidential and modify the Protective Order would not avoid
“substantial amoundf duplicative discovery,id. at 1132 (emphasis added). As the col

in Foltz noted, “reliance will be less with l@lanket protective aler, because it is by

nature overinclusive.ld. at 1133. Here, the ProteativOrder applies to only those

documents designated as confidential anavides a means for the parties to dispU
those designations, as occurred with respedhe Redesignatelocuments when the
Court ordered them redesignated asONF-IDENTIAL.” (Doc. 180-1 at 51). The
Protective Order limits the scope of protecti#scovery and the fifty-four Redesignate
Documents do not comprise a substantiabant of discovery. Adidionally, because the
Protective Order is so narrow that it applie®nly a small portion of discovery, Hollang

relies upon the Protective Order to an exthat it might not otherwise rely had it been
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blanket protective order. For example, Hollasserts that the Redesignated Documents,

as the personal e-mails obmparty Michael Hollad, were produced “in reliance upo

the limitation of the protective order limiy the use of such documents to this

litigation.” (Doc. 144 at 5-6).

PCT asserts that Holland has a minirpalvacy interest in the Redesignated

Documents because the defendantthe Collateral Litigation are already aware of their

substance. (Doc. 138 at 5).Bhe interests of those defendants are not at issue here

iIssue is Holland’s reliance interest, and th&nest is particularlystrong when, as here

the status of the Redesignated Documentz@tected discovery has been fully litigatgd

between the parties. The Redesignated Doatsngere the subject of a hearing at which

both sides presented argument and the Courd thigt they were to be redesignated
“CONFIDENTIAL” instead of “OUTSIDEATTORNEYS’ EYES ONLY.” (Doc. 180-
1). Given that the Redesignated Documentssgnved their protected status after
adversarial hearing, Holland was justifien relying upon that outcome. Holland’
reliance interest outweighs the policyarest in avoiding duplicative discovery.

PCT next asserts that modification oé tRrotective Order is necessary to furth
the principle offoltz that “[a]llowing the fruits of oa litigation to facilitate preparation
in other cases advances the interestgudicial economy by woiding the wasteful
duplication of discovery.{Doc. 138 at 5) (quotingoltz, 331 F.3d at 1131 But although
Foltz adopts this principle, it does not regqumodification of a protective order merel
because duplicative discovewould otherwise occuir-oltz explicitly provides that the
policy against duplicative discovery is to Wweighed against the reliance interest of t
party opposing modification. 33.3d at 1133. Thus, PCT eiirs excluding the balance
of theFoltz analysis from consideration.

PCT additionally errs in misinterpregy Holland’s failure to object to PCT'’S
proposed self-restrictions for its use ot tRedesignated Documents in the Collate

Litigation as acquiescence to PCT’s motiono¢D152 at 2-3). PCT pposes that if its

motion is granted, it will take steps to presethe protection currently afforded to the
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Redesignated Documents, including not qupthem in an amended complaint and
promise to seek a protectiveder in the Collateral Litigation providing the same level
protection as the Protective Orddd. (@at 2). Because Holland @&gted more generally to
the propriety of modifying t# Protective Order under theoltz test, Holland was not
required to list specific objectionso PCT's proposed course of actiafter a
modification of the Protective OrdérHolland did not waive itobjections to PCT’s
motion.

C. Conclusion

Because PCT has failed to show that Redesignated Documis are sufficiently
relevant to the Collateral Litagion such that modifying éhProtective Order to permit
their discovery will avoid a substantial ammt of duplicative discovery, PCT has nq
established that it is entitled noodification of the Protective Ord@r.
IV. EZconn and eGtran’s Response

Shortly after PCT filed its motion, oasel for non-parties EZconn and eGtra
filed a document purporting to be a respotltsBCT’s motion, captioned as “Non-Partig
eGtran Corporation and EZconn CorpormaoResponse in Opposition to Plaintiff PC
International, Inc.’s Motion td/odify the Protective Orddor Confidentiallnformation”
(Doc. 143). The next day, counsel for EZcamd eGtran filed a notice of appearand
(Doc. 145). EZconn and eGtran assert that tinegh to be heard with respect to” PCT’
motion and “respectfully requesitat the Court consider tliedpposition” to the motion.
(Doc. 143 at 1-2).

Rule 24 provides that non4pi@s wishing to intervene in a case do so “[o]n timg

“* Moreover, PCT’s promise to seek a paiive order is without weight becaus
there is no guarantee that the District of Nevada will approve PCT'’s request.

> PCT devotes a page of iply to addressingsan argunné)é Holland that it then
concedes is “irrelevant to the instant motididoc. 152 at 6-7). Té Court does not resil
any basis for its ruling upadolland’s “irrelevant” argument.

Furthermore, because the Court strigdconn and eGrant’s response, for th

reasons to be discussed, the Court neecoagider PCT's arguments reply to that
responseSee(Doc. 152 at 7-10).
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motion.” Fed. R. Civ. P. 24(a), (b). In additito establishing theitgria for intervention
of right and permissive intervention, the rallso specifies the procedure for moving

intervene;:

A motion to intervene must beerved on the parties as
provided in Rule 5The motion must state the grounds for
Intervention and be accompaniby a pleading that sets out
the claim or defense for wdh intervention is sought.

Fed. R. Civ. P. 24(c). EZconn and eGtran i comply with this requirement, which i

mandatory.See Beckman Indus., Ine. Int'l Ins. Co, 966 F.2d 470, 472-75 (9th Cir

1992) (holding that Rule 24 is the appriate basis for third-party challenges to

protective orders). Although the @d may choose to excusdrale 24 procedural defect
it is not required to do s&ee idat 474-75 (excusing a defeghere the non-parties hac
filed motions to intervene but had not fuliated the legal and factual grounds for doi
s0). EZconn and eGtran have not even movedtéovene, and so their procedural failin
Is greater than that iBeckmanwhere the excused procedudafect was merely that the
motion to intervene was unsupported by a pleadiegid. at 471, 474.

Because of the complexitf this case and the need for the Court to manage
docket, the Court requires all filers, inclodi non-parties, to corhpwith the Federal
Rules of Civil Procedur®.Accordingly, the Court willstrike EZconn and eGtran’s
response for failure to first move itttervene in accordance with Rule 24.

IT IS ORDERED granting PCT’'s Motion to File kbder Seal its Reply in Suppor
of Motion to Modify the Protective Order (Do&51). The Clerk ofthe Court shall file
under seal PCT’s Reply inu§port of Motion to Modify tle Protective Order, currently
lodged adoc. 153.

IT IS FURTHER ORDERED striking Non-Parties eGtran Corporation ar

® For example, the Court in this Order asokes PCT’s attempt in its replg to ad
new documents to the basis of its motiSeesupra text accompanying footnote 3.

" Because EZconn and eGtran were thg entities to request oral argument ar

the Court is striking their response, t@eurt will not hold oal argument on PCT’s
motion.
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EZconn Corporation’s Response Opposition to PlaintiffPCT International, Inc.’s
Motion to Modify the Pragctive Order for Confidentidnformation (Doc. 143).
IT IS FURTHER ORDERED denying PCT’s Motion to Modify the Protectiv¢

Order for Confidential Information (Doc. 138).

Dated this 3rd daof June, 2014.

77 James A. TeilbBrg

Senior United States District Judge
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